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January 

(Absent  Lee,  J.) 

January  12. 

An  agreement  is  entered  into  in  1844  between  T,  a  commission 
merchant  in  P,  and  Y,  an  inspector  of  tobacco  at  a  ware-house 
in  that  city,  by  which  T  was  to  send  all  his  tobacco  to  that  ware- 
house, and  Y  was  to  endorse  his  notes  to  an  amount  not  exceed- 
ing ten  thousand  dollars.  At  the  same  time  three  of  the  owners 
of  the  ware-house  agree  with  Y  that  they  will  each  bear  a  cer- 
tain proportion  of  any  loss  he  may  sustain  by  bis  endorsements 
for  T.  This  agreement  with  T  is  acted  on  until  October  1847, 
when  Y  is  removed  from  his  place  as  inspector;  and  soon  there- 
after, T,  with  the  consent  of  Y,  ceases  to  send  his. tobacco  to  that 
ware-house.  At  this  time  Y  is  first  endorser  on  a  note  of  T,  and 
two  of  the  owners  of  the  ware-house  are  also  endorsers  upon  the 
note.  It  is  afterwards  renewed  with  Y,  still  the  first  endorser, 
and  with  two  other  endorsers,  they  being  inspectors  at  another 
ware-house,  where  T  was  about  to  send  his  tobacco.  In  May  1848 
T  fails,  and  Y  is  compelled  to  pay  the  note.  Y  is  entitled  to 
recover  from  each  of  the  owners  of  the  ware-house  the  propor- 
tion of  the  note  which  he  had  agreed  to  pay. 
Vol.  XII — 1 
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1855.        In  December  1844  James  Young  and  Jordan  Floyd 
Term?  ^^^^  inspectors  of  tobacco  at  Oaks  ware-house  in  the 
city  of  Petersburg;  and  Robert  Leslie,  Caroline  Mae- 


Y(ning  farland  and  D.  B.  Tennant  or  Ann  Brydon  were  the 
Thweatt  owners  of  the  ware-house.  By  deed  bearing  date  the 
20th  of  December,  1844,  Henry  Thweatt,  who  was  a 
commission  merchant  in  Petersburg,  reciting  that  he 
had  entered  into  an  agreement  with  Young  to  send  all 
the  tobacco  which  may  be  consigned  to  him  or  which 
he  may  in  any  otherwise  have  the  control  of,  to 
Oaks  ware-house  for  inspection,  on  condition  that  said 
Young  shall  endorse  his  the  said  Thweatt's  paper,  or 
make  loans  or  advances  to  him,  to  the  amount  in  all 
of  ten  thousand  dollars,  the  said  Thweatt  agreeing  at 
the  same  time  to  give  a  deed  of  trust  to  secure  and 
indemnify  the  said  Young  upon  certain  property, 
debts,  &c.  as  herein  after  more  particularly  described, 
conveyed  to  Robert  Leslie  all  the  books,  debts  or 
accounts,  bonds,  &c.  tobacco  or  other  produce  then 
owned  by  Thweatt,  and  all  which  might  become  due 
or  be  owned  by  him  pending  the  agreement  or  the 
continuance  of  the  arrangement  before  mentioned. 
And  the  said  Leslie  was  invested  with  full  and  irrevo- 
cable authority  to  recover  the  said  debts  and  property, 
and  grant  receipts  and  discharges  for  the  same;  and 
to  take  possession  of  the  said  books  and  evidences  of 
debt  when  required  so  to  do  for  the  purposes  aforesaid, 
by  the  said  Young;  and  to  collect  the  debts  and  sell 
the  property  on  such  terms,  in  such  manner  and  at 
such  times  and  places  as  he  should  deem  best  for  all 
parties ;  and  out  of  the  proceeds,  after  paying  all  pro- 
per charges,  to  pay  off  all  such  debts  as  should  be  due 
from  Thweatt  to  Young  or  as  Young  should  be  bound 
for  as  endorser  for  said  Thweatt,  and  the  balance  pay 
over  to  Thweatt.  But  it  was  agreed  that  the  said 
Young  should  not  require  the  said  trustee  to  close  the 
trust  by  taking  possession,  &c.  as  aforesaid  until  after 
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the  expiration  of  twelve  mouths  from  the  date  of  the     1855. 
deed,  unless  in  case  of  the  death  of  said  Thweatt,  or    xenn!^ 

unless  the  said  Youn^  should  consider  himself  in  dan- 

ger  of  losing  by  a  further  continuation  of  said  busi-  ^^^^^ 
ne^,  and  the  said  trustee  should  consider  his  fears  Thweatt 
well  grounded ;  or  unle:^s  the  said  Thweatt  should  fail 
to  comply  with  his  agreement  to  encour.age  the  said 
ware-house  by  sending  all  tobacco  consigned  to  or  be- 
longing to  him,  and  designed  for  or  which  might  stop 
in  Petersburg,  to  the  said  ware-house,  and  using  all 
honorable  means  to  increase  the  inspection  at  the 
same.     This  was  plaintift'^s  exhibit  No.  1. 

On  the  same  day  that  this  deed  of  trust  was 
made,  articles  of  agreement  were  entered  into  be- 
tween James  Young  of  the  one  part  and  Robert  Les- 
lie, Caroline  Macfarland,  Jordan  Floyd  and  David  B. 
Tennant  of  the  other,  by  which,  after  reciting  the 
agreement  between  Thweatt  and  Young,  as  expressed 
in  the  deed  of  trust  aforesaid,  they  say,  that  the  said  . 
Leslie  and  Macfarland  and  Ann  Brydon,  for  whom  the 
said  Tennant  undertakes,  being  all  part  owners  of  the 
said  ware-house,  and  the  said  Floyd  being  an  inspec- 
tor at  the  same,  all  of  whom  will  be  benefited  by  the 
increase  of  the  business  and  of  the  inspections  of  said 
ware-house,  have  agreed  to  bear  a  share  of  any  loss 
which  the  said  Young  may  sustain  in  consequence  of 
such  loans  or  advancements  or  endorsements,  in  cer- 
tain proportions  severally  and  respectively  a«  follows, 
viz :  Robert  Leslie  one-sixth,  Jordan  Floyd  one-sixth, 
Caroline  Macfarland  two-sixths  and  David  B.  Tennant 
in  place  of  Ann  Brydon,  one-sixth;  so  that  the  said 
Young  will  bear  his  one-sixth;  each  being  bound  se- 
parately, and  neither  bound  to  make  good  the  share  of 
the  other,  so  that  if  either  fail  or  refuse  or  be  unable 
to  pay  his  part,  the  said  Young  is  not  to  look  to  the 
others  to  make  up  that  part  of  his  loss.  It  being  un- 
derstood that  the  said  Young  is  not  to  advance  or  loan 
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1855.     the  said  Thweatt  money  or  endorse  his  paper  at  any 
TemL^  one  time  to  a  greater  amount  than  ten  thousand  dol- 

lars;  and  provided  that  the  said  Young  shall  use  all 

"°^   due  diligence  to  make  the  trust  deed  of  the  20th  of 

Thweatt  December  1844  from  said  Thweatt  to  Robert  Leslie, 
available,  and  shall  only  call  upon  the  said  parties  for 
their  respective  shares  as  aforesaid  of  any  loss,  after 
exhausting  all  legal  and  proper  means  of  making  the 
said  trust  fund  available. 

But  as  the  said  Young  may  be  put  to  great  incon- 
venience and  suffer  loss  before  the  funds  of  the  said 
trust  may  all  be  realized,  it  is  agreed  and  understood^ 
that  the  parties  will,  whenever  the  said  Young  shall 
be  required  to  pay  or  take  up  an  amount  greater  than 
a  reasonable  estimate  of  the  probable  avails  of  the 
trust  fund,  they  will,  at  once,  pay  and  advance  to  him 
(before  the  closing  of  the  trust)  their  respective  pro- 
portions of  the  sum  which  he  may  thus  be  required  to 
.  pay  or  provide  for,  over  and  above  the  probable  avails 
of  the  trust  fund.  This  was  plaintifi^'s  exhibit  Xo.  3. 
On  the  17th  of  June  1846  Thweatt  executed  an- 
other paper,  by  which  he  assigned  to  Leslie  all  debts 
due  to  him  which  were  contracted  since  the  execution 
of  the  previous  deed,  upon  the  trusts  of  that  deed. 
This  was  plaintift^'s  exhibit  Xo.  2. 

Thweatt  and  Young  proceeded  to  carry  out  the  ar- 
rangement. Thweatt  sent  his  tobacco  to  the  Oaks 
ware-house,  and  Young  endorsed  his  paper;  and  this 
was  done  until  the  fall  of  1847.  In  October  1847 
Young  was  removed  from  the  office  of  inspector  at 
Oaks  ware-house;  and  soon  afler  that  by  the  advice, 
as  the  defendants  insisted,  of  Young,  Thweatt  sent  his 
tobacco  to  another  ware-house.  At  this  time  Young 
was  endorser  on  three  notes  of  Thweatt;  one  of  these 
was  for  fifteen  hundred  dollars.  Thweatt  had  ob- 
tained a  loan  of  two  thousand  dollars  from  the  bank 
as  early  as  February  17th,  1846,  upon  a  note  on  which 
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Young  was  first  endorser;  and  Leslie  and  Tennant     1855. 

were   also  endorsers.     In   March  1847  this  note  was    xermT 

reduced  to  fifteen  hundred  dollars,  and  was  continued  

with  the  same  endorsers  until  Xovember  9th,  1847,    ^^^^^ 

when  it  was  renewed,  with  Youno^  as  first  endorser,  Thweatt 

.  &al8 

H.  H.  Lewis  second  endorser,  and  Leslie  and  Tennant 

as  subsequent  endorsers.  In  January  1848  it  was 
again  renewed,  with  Young,  E.  A.  Wyatt  and  X.  Blick 
as  endorsers;  and  so  continued  to  be  renewed  until 
June,  when,  Thweatt  having  failed  in  May,  it  was 
paid  oft  by  Young,  who  in  December  of  that  year, 
recovered  a  judgment  upon  it  against  Thweatt.  It 
appears  that  Lewis  was  an  inspector  in  a  ware-house 
to  which  at  the  time  of  the  endorsement  Thweatt  sent 
his  tobacco;  and  that  Wyatt  and  Blick  were  inspec- 
tors at  Centre  ware-house;  and  that  some  arrange- 
ment was  made  between  them  and  Young,  who  was 
about  to  form  a  partnership  with  Thweatt,  by  which 
the  partnership  was  to  send  their  tobacco  to  Centre 
ware-house,  and  Wyatt  and  Blick  were  to  endorse 
their  paper. 

The  other  two  notes  were  for  eight  hundred  and 
seventy-five  dollars  each,  on  which  Young  was  the 
first  endorser,  and  Leslie  and  Tennant  were  subse- 
quent endorsers;  and  the  notes  were  renewed  from 
time  to  time  with  the  same  endorsers,  until  May  1848, 
when  they  were  taken  up  by  Tennant,  who  in  De- 
cember of  that  year  recovered  judgments  upon  them 
against  Young  the  first  endorser. 

It  appears  that  Young's  endorsements  for  Thweatt 
amounted  at  one  time  to  about  eight  thousand  five 
hundred  dollars,  but  were  reduced  in  October  1847, 
as  before  stated,  to  three  thousand  two  hundred  and 
fifty  dollars,  having  been  reduced  by  the  application 
of  the  trust  funds  to  this  object. 

Thweatt  having  failed  in  May  1848,  on  the  3rd  of 
June  Young  directed  Leslie  to  demand  of  him  his 
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1855.    books,  papers  and  accounts;  and  the  application  was 
Term!^  ^^^^-  But  Thweatt  declined  to  deliver  them,  saying 

he  chose  to  settle  them  himself. 

^^°^       In  January  1849  Young  instituted  a  suit  in  equity 

Thweatt  in  the  Circuit  court  of  Petersburg,  against  Thweatt, 
Leslie,  and  the  other  parties  to  the  agreement  of  De- 
cember the  20th,  1844,  for  the  purpose  of  enforcing 
said  agreement,  and  compelling  the  said  parties  to 
bear  their  proportion  of  the  three  notes  before  men- 
tioned. In  his  bill  he  set  out  the  deeds  of  Thweatt 
and  the  agt'eement  with  Leslie  and  the  other  parties, 
the  endorsement  of  the  notes,  and  by  whom  they  had 
been  paid,  and  the  judgments  recovered  upon  them. 
He  stated  that  Floyd  was  insolvent,  and  admitted  that 
he  must  therefore  bear  the  loss  of  two-sixths  of  the 
debts.  He  averred  that  he  had  pursued  the  course 
in  relation  to  the  trust  fund,  that  he  thought  best  for 
all  parties;  and  asked  that  a  receiver  might  be  ap- 
pointed to  collect  the  debts. 

Tennant  answered,  and  acquiesced  in  the  plaintifl:*'s 
pretensions.  Leslie  and  Mrs.  Macfarland  insisted  that 
they  were  not  responsible  for  any  part  of  the  debt  of 
fifteen  hundred  dollars;  and  as  to  that,  relied  upon 
the  facts  that  Thweatt  had  ceased  to  send  his  tobacco 
to  their  ware-house,  as  they  insisted,  with  the  consent 
and  they  believed  by  the  advice  of  Young;  and  that 
after  this  the  note  had  been  renewed  with  other  en- 
dorsers by  an  arrangement  between  Young  and  these 
new  endorsers,  who  were  inspectors  at  Centre  ware- 
house, by  which  the  liability  ot  the  defendants  for 
that  note  was  released. 

In  the  progress  of  the  cause  a  receiver  was  ap- 
pointed to  collect  the  trust  fund,  the  net  proceeds  of 
which  were  one  thousand  and  sixty-two  dollars  and 
tifty-six  cents.  And  the  cause  came  on  to  be  finally 
heard  on  the  10th  of  May  1852,  when  the  court  held 
that  the  defendants  Leslie,  Macfarland  and  Tennant 
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were  not  liable  to  contribute  to  the  payn^ent  of  the     1855. 
note  of  fifteen  hundred  dollars;  and  tis  to  that  dis-  '^^^ 

missed  the  bill.     And  the  court  further  held  that  as 

to  the  two  notes  taken  up  by  Tennant,  the  trust  fund  ^^^^ 
was  to  be  applied  in  part  satisfaction  of  them,  and  Thweatt 
for  the  balance  the  parties  to  the  agreement  were 
liable  according  to  it«  terms;  and  that  Young  must 
pay  two-sixths  thereof,  he  having  admitted  in  his  bill, 
that  Floyd  was  insolvent:  And  the  decree  was  accord- 
ingly. From  this  decree  Young  applied  to  this  court 
for  an  appeal,  which  was  allowed. 

Padoriy  for  the  appellant. 
Joynes^  for  the  appellees. 

Daniel,  J.  It  is  stated  in  the  bill  and  admitted 
in  the  answers,  that  the  note  for  fifteen  hundred  dol- 
lars on  which  the  suit  is  founded,  was  given  for  the 
purpose  of  taking  up  or  retiring  a  note,  for  the  same 
sum,  drawn  by  Thweatt  and  endorsed  by  Young,  for 
the  accommodation  of  Thweatt,  in  pursuance  of  the 
agreement  recited  in  the  deed  of  trust  filed  as  exhibit 
No.  1.  And  it  is  also  admitted  that  the  last  men- 
tioned note  was  made  and  given  in  strict  conformity 
with  the  understanding  and  agreement  of  the  parties 
Bet  forth  in  the  covenant  of  the  20th  December  1844, 
filed  as  exhibit  No.  3.  It  is  also  further  admitted  that 
nothing  had  occurred,  prior  to  October  1847,  to  re- 
lieve or  exonerate  Leslie,  Floyd,  Tennant  or  Mrs. 
Macfarland  from  the  liability  which  they  severally 
incurred,  by  virtue  of  said  covenant,  to  contribute 
towards  making  good  any  loss  which  Young  might 
sustain,  in  consequence  of  his  endorsement  of  said 
note. 

If  that  liability  is  gone,  at  what  time  did  it  cease 
to  exist  ?  By  what  act  has  it  been  lost  or  destroyed  ? 
It  is  not  pretended  that  the  appellees  have  themselves 


COURT    OF    APPEALS    OF   A'IRGINIA. 


1855.  (lone  any  thing  avowedly  in  discharge  of  it :  And 
Derm?  ^^^^'^^^  i^  an  entire  absence  of  any  proof  or  even  alle- 
gation that  Young  has,  ever,  in  express  terms,  released 


Young    ijj^  parties  from  their  covenant,  or  forgiven  them  their 

Thweatt  liahilitv  to  indemnify  liim. 
&als  " 

Let  it  be,  that  so  soon  as  Thweatt  withdrew  his 

custom  from  Oaks  ware-house,  there  ceased  to  be  any 
obligation  on  the  part  of  Young  to  make  farther  ad- 
vances of  money  or  endorsements  of  new  paper  for 
him,  and  that  the  other  parties  to  the  covenant  were 
thenceforward  discharged  of  all  liability  to  indemnify 
Young  for  losses  sustained  on  account  of  fresh  loans  of 
money  or  credit  for  the  accommodation  of  Thweatt; 
stiU  it  is  not  perceived  how  this  consideration  can,  in 
any  manner,  affect  the  duties  and  obligations  of  the 
parties,  in  respect  to  advances  made,  or  liabilities,  as 
endorser,  incurred  by  Young  before  the  happening  of 
that  event.  Xor  is  it  perceived  how,  even,  by  coup- 
ling this  with  the  further  concession  that  Thweatt 
transferred  his  custom  from  Oaks  to  another  ware- 
house with  the  knowledge  and  even  approbation  of 
Young,  any  case  is  yet  made  discharging  the  other 
parties  to  the  covenant  from  their  duty  of  partici- 
pating in  any  loss  arising  out  of  the  endorsement  by 
Young  of  the  note  of  fifteen  hundred  dollars. 

No  limitation  to  the  contiimance  of  the  social  busi-* 
ness  relation  between  the  parties,  growing  out  of  the 
contract  between  Thweatt  and  Young,  and  the  cove- 
nant between  Y'oung  and  the  other  parties,  is  pro- 
vided for  in  either  of  those  agreements.  Yet  when 
we  look  to  the  nature  of  the  understanding  between 
the  j)arties  and  the  objects  of  their  qffasl  partnership, 
I  can  perceive  no  ground  for  imputing  a  breach  of 
contract  or  of  good  faith  either  to  Thweatt  in  ceasing 
to  send,  or  to  Young  in  advising  him  to  discontinue 
sending,  his  tobacco  to  Oaks  ware-house,  under  the 
.  change  of  circumstances  which  had  taken  place. 
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The  understauding  between  the  parties  can  hardly     1855. 
be  interpreted,  I  apprehend,  as  meaning  that  the  rela-    xerm.^ 

tion  between  them,  established  by  force  of  the  agree 

ments  just  mentioned,  was  to  continue  during  their  ^*^^°^ 
lives,  regardless  of  all  changes  of  their  respective  con-  Thweatt 
ditions,  and  alter  all  the  motives,  on  which  that  rela- 
tion was  founded,  had  ceased  to  exist.  The  limits  to 
the  continuance  of  the  reciprocal  obligations  of  the 
parties  to  keep  up  such  a  connection  must,  from  the 
very  nature  of  the  latter,  be  identical  with  those  that 
bound  the  existence  of  the  objects  and  motives  in 
which  the  connection  had  its  origin.  By  sending  to 
Oaks  ware-house  the  tobacco  over  which  he  had  con- 
trol, as  a  commission  merchant,  Thweatt  would  con- 
tribute directly  to  the  advancement  of  the  perquisites 
and  emoluments  of  Young  as  an  inspector.  The  mo- 
tive which  Young  had,  therefore,  for  entering  into  the 
contract,  was  plain.  That  motive  continued  to  ope- 
rate so  long  as  he  remained  inspector  at  Oaks.  Like 
motives  influenced  the  proprietors  of  the  ware-house 
in  entering  into  the  covenant.  Their  revenues  as 
owners  of  the  house  depended  on  the  number  of  hogs- 
heads which  might  be  sent  to  it.  They  had  an  ob- 
vious motive  of  interest  in  obtaining  the  custom  of 
Thweatt.  They  had  a  lively  concern  in  seeing  that 
his  credit  as  a  commission  merchant  was  sustained. 
On  the  other  hand,  Thweatt,  by  agreeing  to  send  his 
tobacco  to  Oaks,  induced  Young  to  lend  him  the  use 
of  his  means  and  credit.  And  as  to  Floyd,  his  objects 
were  common  with  those  ot  Young.  The  obligations 
of  the  parties  to  and  among  themselves,  it  is  apparent, 
therefore,  grew  out  of,  and  rested  upon,  a  community 
or  reciprocity  of  motives  and  interests.  And  when- 
ever a  state  of  things  might  arise  which  would  render 
it  impossible  that  the  object,  contemplated  by  either 
one  of  the  parties  to  the  understanding,  could  be  any 
longer  promoted  by  continuing  the  relation,  obvious 
Vol.  XII-.-2 
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1855.    justice  would  seem  to  require  that  he,  as  well  as  the 
Tera7  others,  should  be  thenceforward   absolved   from   the 

duty  of  continuing  it.     Let  it  be  that  no  one  of  the 

^^""^  parties  had  a  right,  ex  mero  motu,  and  without  the  eon- 
Thweatt  sent  of  the  others,  abruptly  to  terminate  the  relation; 
yet  I  do  not  think  that  a  party  to  such  a  contract 
would  do  any  wrong  to  the  other  parties  in  retiring 
from  the  connection  whenever,  without  fault  on  his 
part,  any  event  might  occur  rendering  it  impossible 
that  he  could  longer  derive  benefit  from  the  existence 
of  the  partnership.  Suppose  that  Thweatt,  from  per- 
manent disease  or  other  cause,  had  been  rendered  un- 
able to  carry  on  his  business  as  a  commission  mer- 
chant, what  claim,  in  law  or  equity,  would  the  other 
.  parties  or  either  of  them  have  had  against  him  for 
damages  arising  out  of  his  failure  thereafter  to  send 
tobacco  to  Oaks  ware-house?  Or  suppose  that  the 
inspection  at  said  ware-house,  without  fault  on  the 
part  of  the  proprietors,  had  been  discontinued,  what 
show  of  justice  or  propriety  would  there  have  been  in 
Young's  requiring  that  they  should  still  aid  him  in 
sustaining  the  credit  of  Thweatt?  Or  suppose  (as  is 
the  case)  that  Young  has  been  superseded  in  his  office 
of  inspector  at  Oaks  by  the  appointment  of  another 
person  in  his  place,  what  right  have  the  proprietors  to 
impute  legal  blame  to  him  for  tFiereafter  using  his  mo- 
ney, his  credit  and  his  iniiuence  for  the  purpose  of 
increasing  the  inspections  at  any  other  ware-house  in 
whose  well  doing  he  might  take  or  feel  an  interest? 

It  seems  to  me  that  on  the  happening  of  either  of 
the  events  just  supposed,  any  one  of  the  parties  would 
have  had  a  right,  without  accountabihty  therefor  to 
the  others,  to  dissolve  the  connection.  And  when 
Young,  under  the  circumstances  disclosed  in  the  re- 
cord, ceiised  to  be  an  inspector  at  Oaks,  he  had  a  per- 
fect right  to  transfer  his  influence  to  any  other  ware- 
house; and  if,  as  is  alleged,  he  advised  Thweatt  to 


COURT   OF   APPEALS   OF    VIRGINIA.  11 

pursue  a  similar  course,  he  did  nothing  on  which  the     1856. 
proprietors  can  found  any   claim,  in  law  or  equity,    TermT 

against  him.     The  defense  to  his  demand,  based  on  his  

conduct  in  this  regard,  is,  therefore,  I  think,  wholly    ^^^"8 
untenable.     Nor  do  I  think  that  the  other  grounds  Thweatt 
relied  on  furnish  any  better  show  of  justice. 

It  is  true,  that  by  the  terms  of  the  covenant  Young 
was  charged  with  the  duty  of  using  all  proper  dili- 
gence to  see  that  the  trust  deed  of  the  20th  December 
1844,  executed  by  Thweatt  for  his  indemnity,  should 
be  made  available.  There  is,  however,  the  entire  ab- 
sence of  proof  to  show  that  he,  in  any  respect,  neg- 
lected that  duty.  Xo  proof  has  been  offered  to  show 
that,  by  pursuing  a  course  different  from  that  taken, 
the  trust  fund  could  have  been  made  to  yield  a  dollar 
more  than  the  sum  which  had  been  realized  from  it. 
Besides,  Leslie,  one  of  the  proprietors,  was  the  trustee 
in  the  deed,  and  he,  as  well  as  the  others,  had  an  in- 
terest in  seeing  that  the  trust  fund  should  be  made  as 
productive  as  possible;  and  it  he  or  they  saw  any 
mismanagement  or  misapplication  of  it  by  Thweatt, 
duty  as  well  as  interest  would  have  prompted  them  to 
complain  of  it.  No  such  complaint  appears  to  have 
been  made,  and  it  is  but  fair  to  infer  that  no  ground 
for  any  existed.  And  it  is  shown  that  so  soon  as  it 
became  known  that  Thweatt  had  failed.  Young  sug- 
gested the  only  step  that  was  taken  towards  securing 
the  trust  subject,  by  directing  Leslie  to  demand  of 
Thweatt  his  books,  papers  and  accounts. 

The  idea  that  the  last  provision  of  the  deed  im- 
parted any  new  or  further  force  to  the  agreement 
between  Young  and  Thweatt,  by  which  the  latter 
stipulated  to  send  his  tobaaco  to  Oaks,  is,  I  think, 
without  any  foundation.  By  that  provision.  Young  is 
not  to  require  the  trustee  to  close  the  trust  until  the 
expiration  of  twelve  months  from  the  date  of  the  deed 
unless  in  case   of  the   death  of  Thweatt;   or  unless 
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1855.     Young  shall  eousider  himself  in  danger  of  losing  by  a 
Term?  f'lrther  continuation  of  his  business,  and  the  trustee 
shall   consider   his   fears   well    grounded ;    or    unless 


Young  Thweatt  shall  fail  to  comply  with  his  agreement  to 
Thweatt  encourage  the  ware-house  by  sending  his  tobacco,  &c. 
It  will  be  seen  that  this  last  provision  has  direct  refer- 
ence to  the  agreement  between  Thweatt  and  Young; 
and  even  if  it  could  be  treated  as  a  covenant  by 
Thweatt,  its  extent  is,  by  the  express  terms  of  the 
provision,  to  be  measured  by  that  of  the  agreement. 
The  agreement  and  the  said  supposed  covenant  have 
the  same  scope  and  force,  and  when  the  agreement 
was  discharged  or  fulfilled,  (as  we  have  endeavored  to 
show  it  has  been,)  the  supposed  covenant  in  the  deed 
was  also  performed  or  ceased  to  be  of  any  further 
obligatory  force.  And  if  under  the  circumstances 
Thweatt  had  a  sufficient  excuse  for  the  failure  to  con- 
tinue his  custom  to  the  ware-house,  surely  no  blame 
attaches  to  Young  for  omitting  to  close  the  trust 
merely  on  the  score  of  such  failure. 

Xor  can  I  see  how  the  rights  and  duties  of  the 
parties  to  the  covenant  of  the  20th  December  1844, 
have  been  in  any  manner  affected  by  the  consideration 
that  the  note  of  fifteen  hundred  dollars  was,  in  its 
origin  and  at  several  renewals,  endorsed  by  Leslie  and 
Tennant,  and  that  after  Young  was  removed  from  his 
office  of  inspector  and  Thweatt  ceased  sending  his  to- 
bacco to  Oaks,  Leslie  and  Tennant  discontinued  their 
endorsements;  and  that  in  the  subsequent  renewals 
of  the  note  their  names,  as  endorsers,  were  substi- 
tuted by  those  of  Blick  and  Wyatt.  The  endorse- 
ment of  the  note  by  Leslie  and  Tennant  was  not  in 
conformity  with  any  requirement  of  the  covenant. 
Their  undertaking  in  the  covenant  was  not  to  endorse 
for  Thweatt  or  for  Young,  but  to  pay  their  shares  of 
any  loss  sustained  by  Young  in  consequence  of  his 
endorsement  for  Thweatt.     They  had  strong  motives 


COURT    OF    APPEALS    OF    VIRGINIA.  13 

of  interest,  as  we  have  shown,  in  sustaining  Thweatt     1855. 
as  a  commission  merchant,  but  their  endorsement  of   xerm?^ 

his  notes  was  a  matter  wholly  beside  and  out  of  their 

covenant  with  Young.  Their  endorsement  of  the  note  ^^"^ 
gave  no  new  force  to  the  covenant;  and  their  de-  Thweatt 
dining  to  continue  that  favor  or  accommodation  after 
the  Ist  of  October  1847,  detracted  none  from  it. 
Their  conduct  in  this  regard  has  no  legal  import  or 
efiect  whatever,  bearing  on  their  covenant.  If  they 
desire  that  Young  should  also  forthwith  decline  to 
renew  the  note  and  close  the  trust,  they  should  have 
notified  him  to  that  effect.  The  mere  withdrawal  of 
their  names  from  the  paper  surely  could  not  perform 
the  office  of  such  a  notice. 

If  there  was  any  proof  that  the  substitution  of  the 
names  of  Leslie  and  Tennant  by  those  of  Blick  and 
Wyatt  was  made  in  pursuance  of  any  agreement  on 
the  part  of  the  latter,  to  exonerate  the  parties  to  the 
covenant  from  their  duty  to  indemnity  Young,  the 
case  might  be  difterent.  But  there  is  no  such  proof; 
and  in  its  absence,  the  only  effect  of  that  circumstance 
was  to  relieve  Leslie  and  Tennant  from  all  liability  as 
endorsers  of  the  note,  and  to  leave  the  covenant,  as  it 
stood  before,  in  full  force  and  virtue. 

By  the  substitution  of  the  new  note  for  the  old  one, 
the  evidence  of  the  debt  was  changed ;  but  the  debt  of 
Thweatt  to  the  bank,  the  llabdity  of  Young,  as  the  first 
endorser,  for  it,  and  the  duUj  of  Leslie,  Tennant,  Floyd, 
and  Mrs.  Macfarland  to  indemnify  him  against  that 
liability,  all  remained  the  same. 

I  can  see  nothing  in  the  case  on  which  the  appel- 
lees can  rely  to  set  off  or  discharge  their  undertaking, 
or  which  makes  it  inequitable  or  unconscientious  in 
Young  to  insist  on  the  indemnity  for  which  he  has 
contracted.  In  the  view  I  have  taken  of  the  case, 
the  note  for  fifteen  hundred  dollars,  and  the  two  notes 
for  eight  hundred  and   seventy-five  dollars  each,  all 
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1855.     stand  on  the  same  footing;  and  I  think  that  the  court, 
Term^*^  instead  of  rendering  the  decree  complained  of,  should 

have  held  the  several  parties  to  the  covenant   liable 

YcHing  f^j,  ^^^  aggregate  of  the  three  debts  in  the  proportions 
Thweatt  provided  for  in  said  covenant,  to-wit:  Leslie  one-sixth, 
Floyd  one-sixth,  Tennant  one-sixth,  Young  one-sixth, 
and  Mrs.  Macfarland  two-sixths.  And  as  Floyd  is  in- 
solvent, and  by  the  terms  of  the  covenant  Young  is 
restricted  in  his  recourse  against  the  other  parties  to 
the  amounts  of  their  shares,  of  any  loss  respectively; 
and  as  Y'oung,  in  his  character  of  first  endorser  of  the 
notes  paid  by  Tennant,  is  primarily  liable,  and  he  and 
Tennant  are  the  only  parties  to  the  covenant  who  have 
paid  more  than  their  shares  of  the  loss,  in  adjusting 
the  liabilities  of  Y^oung,  Leslie,  Tennant  and  Mrs. 
Macfarland,  Young  should  account  for  Floyd's  one- 
sixth,  and  the  whole  fund  in  the  control  of  the  court 
should  be  applied  first  to  the  reimbursement  of  Ten- 
nant for  all  that  he  has  paid  over  and  above  his  one- 
sixth  of  the  whole  loss. 

I  am  for  reversing  the  decree,  with  costs  to  the 
appellant,  and  remanding  the  cause  for  farther  pro- 
ceedings, and  a  final  decree  in  conformity  with  the 
foregoing  views. 

The  other  judges  concurred  in  the  opinion  of 
Daniel,  J. 

The  decree  was  as  follows: 

It  seems  to  the  court,  that  nothing  is  shown  in  the 
pleadings  or  proofs  which  can  impair  the  force  of  the 
covenant  of  the  20th  December  1844,  filed  as  exhibit 
No.  3,  or  make  it  inequitable  or  unconscientious  in 
Y^oung  to  insist  that  the  other  parties  thereto  shall 
contribute  towards  making  good  the  loss  sustained  by 
him  in  consequence  of  his  endorsement  of  the  note  of 
fifteen  hundred  dollars,  in  the  proportions  provided  for 
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in  said  covenant.     It  further  seems  to  the  court,  that     1855. 
the  ultimate  liabilities  of  the  parties  to  said  covenant,    xerm^ 

in  regard  to  the  two  notes  of  eight  himdred  and  sev 

enty-five  dollars  each,  are  the  same' with  those  which  ^^^°8 
have  attached  to  the  said  note  of  fifteen  hundred  dol-  Thweatt 
lars;  and  that  the  three  notes  should  be  treated  as 
constituting  one  entire  debt  or  liability,  for  any  loss 
arising  out  of  which  the  parties  to  the  said  covenant 
of  the  20th  December  1844  ought  to  be  held  liable  in 
the  following  proportions,  that  is  to  say,  Young  one- 
sixth,  Tennant  one-sixth,  Floyd  one-sixth,  Leslie  one- 
sixth  and  Mrs.  Macfarland  two-sixths.  And  it  appear- 
ing to  the  court  that  Floyd  is  insolvent,  and  that  by 
the  terms  of  the  covenant  aforesaid.  Young  has  no 
right  to  recover,  of  the  other  parties  thereto,  anything 
more  than  the  amounts  of  their  respective  shares  or 
proportions  of  losses  sustained  by  him  in  consequence 
of  his  endorsements  for  Thweatt,  it  seems  to  the  court 
that  in  adjusting  between  the  said  Young,  Tennant, 
Leslie  and  Macfarland  their  ultimate  liabilities.  Young 
should  be  held  to  account  for  the  share  or  proportion 
of  loss  due  by  said  Floyd.  And  it  further  appearing 
to  the  court  that  Tennant  and  Young  are  the  only 
parties  who  have  paid  more  than  their  shares  of  said 
loss,  and  Young,  as  a  consequence  of  his  being  the 
first  endorser  on  the  two  notes  of  eight  hundred  and 
seventy-five  dollars  each  paid  by  Tennant,  being  liable 
to  said  Tennant  therefor;  and  it  also  appearing  that 
after  applying  the  trust  fund  in  ibhe  control  of  the 
court  to  the  relief  of  Tennant,  the  balance  paid  by 
him  will  still  be  more  than  his  share  or  proportion  of 
the  aggregate  loss,  it  further  seems  to  the  court  that 
said  fund  should  be  first  applied  towards  the  reim- 
bursement of  said  Tennant  for  so  much  as  he  has  paid 
exceeding  his  said  share.  It  is  proper  also  that  there 
should  be  such  decrees  against  Floyd  and  Thweatt  re- 
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1855.    spectively  as  will  fix  the  ultimate  liabilities  of  all  the 
TerniT  P^^^ties  in  accordance  with  their  several  undertakings. 

It  therefore  seems  to  the  court,  that  the  decree  of 

Young  ^^Q  jQ|.j^  ^f  June  1852  is  erroneous,  and  ought  to  be 
Thweatt  reversed.  And  the  court  doth  adjudge,  &c.  that  the 
same  be  reversed,  with  costs  to  the  appellant.  And 
the  cause  is  remanded  for  further  proceedings  and  a 
final  decree  in  accordance  with  the  principles  herein 
above  declared. 
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Term. 


Mayo,  mayor ^  ^c,  v.  James.  1865. 

Jajiuary 

January  15. 

1.  The  mayor  of  the  city  of  Richmond  has  authority  to  try  cases 

in  which  a  party  is  prosecuted  for  the  violation  of  a  city  ordi- 
nance. Qu-eee:  Whether  in  such  a  case  a  prohibition  will  lie 
to  his  proceeding  to  try  the  case,  on  the  ground  that  the 
ordinance  is  in  conflict  with  an  act  of  the  general  assembly. 
And  it  see^ns  it  will  not. 

2.  For  the  mode  of  proceeding  in  a  case  of  prohibition,  see  the 

opinion  of  Moncure,  J. 

3.  There  must  be  a  rule  to  show  cause  why  the  prohibition  should 

not  issue,  before  the  writ  is  issued. 

4.  This  rule  to  show  cause  operates  as  a  prohibition,  until  the  fur- 

ther action  of  the  court. 

5.  A  statute  requiring  a  license  to  keep  a  cook-shop,  and  laying  a 

tax  upon  it,  is  not  in  conflict  with,  and  does  not  avoid,  an 
ordinance  of  the  city  of  Richmond,  passed  in  pursuance  of 
its  charter,  prohibiting  or  restricting  the  keeping  of  cook- 
shops  by  free  negroes  within  the  city. 

6.  It  is  not  illegal  to  affix  the  punishment  of  stripes  to  the  viola- 

tion of  a  city  ordinance  by  a  free  negro. 

This  was  an  appeal,  by  the  mayor  of  the  city  of  Rich- 
mond, from  a  judgment  ot  the  Circuit  court  of  the  city 
of  Richmond,  in  a  case  of  prohibition.  The  facts  are 
stated  in  the  opinion  of  Judge  Moncure. 

B.  T.  Daniel,  for  the  appellant. 
Crump,  for  the  appellees. 

Moncure,  J.  In  September  1853  Clinton  James, 
a  free  negro,  presented  a  petition  to  the  judge  of  the 
Circuit  court  for  the  city  of  Richmond,  stating  that 
he  had  been  unlawfully  prosecuted  before  the  mayor 
of  said  city  for  a  violation  of  an  ordinance  thereof, 
providing  that  "no  negro  shall  keep  a  cook-shop 
.  Vol.  XII— 3 
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1850.     within  said  city,"  under  the  penalty  of  stripes,  at  the 
Term^^  discretion  of  the  mayor;  and  that  he  had  been  duly 

licensed  to  keep  a  cook-shop  under  the  provisions  of 

^oY^;  the  act  of  assemblv  of  April  17th,  1853,  Sess.  Acts, 
^.  p.  20,  §  4,  insisting  that  the  said  ordinance  is  in  con- 
James.  ^^^*t  with  the  said  act  of  assembly,  and  therefore  void ; 
and  that  the  mayor,  in  attempting  to  enforce  the  said 
ordinance,  was  exceeding  his  jurisdiction;  and  pray- 
ing for  a  writ  of  prohibition  to  restrain  the  said  mayor 
from  holding  cognizance  of  any  such  prosecution. 
The  writ  was  accordingly  awarded  by  the  judge  in 
vacation,  issued  by  the  clerk,  returnable  to  the  tirst 
day  of  the  next  term  of  the  court  for  the  trial  of  civil 
causes,  executed  on  the  mayor,  and  returned.  At  the 
next  term,  the  parties  appeared  by  their  attorneys, 
and  the  mayor  moved  the  court  to  discharge  the  said 
writ;  but  the  court  overruled  the  motion,  and  gave 
judgment  for  costs  against  the  city.  To  that  order  a 
Sffpersedras  was  awarded  by  this  court. 

The  writ  of  prohibition  has  not  very  often  been 
resorted  to  in  this  state;  the  present  being  the  fii'st 
case  of  the  kind  which  has  been  before  this  court; 
though  there  have  been  three  cases  before  the  General 
court,  viz :  Milkr  v.  Marshall^  1  Va.  Cas.  158 ;  HhIsou 
V.  Ijowry,  2  Id.  42;  and  Jackson  v.  Maxwell^  5  Rand. 
636.  Until  the  enactment  of  the  new  Code,  there 
appears  to  have  been  no  provision  in  our  statute  law 
concerning  the  writ  of  prohibition.  It  has  always, 
however,  been  regarded  as  an  existing  legal  remedy 
in  this  state,  as  the  cases  just  cited  will  show.  In 
the  Code,  and  in  the  new  Constitution  and  the  legis- 
lation under  it,  the  remedy  is  fully  recognized,  and 
various  proWsions  are  made  in  regard  to  it.  Code,  p. 
612,  ch.  155,  p.  620  §  4;  621,  §  3;  622,  §  8;  641,  §  4; 
Constitution,  art.  vi,  §  9  and  11;  Act  of  June  5,  1852, 
ch.  61,  §  2,  3,  9  and  12,  Sess.  Acts,  p.  53-4.  For  the 
nature  of  the  writ  and  method  of  proceeding  under  it, 
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see  3  Black.  Com.  112;  8  Bac.  Abr.  206,  tit.  Prohibi-     1855. 
tion;    7  Comy.  Dig.   135,  same  title;  Home  v.   Earl  ^j^^^^ 

Oimden,  2  H.  Bl.  533;   Gould  v.  Gapper,  5  East's  K. 

345;  1  Saund.  136,  and  notes.     Much  information  on   ^^^^^ 
the  subject  may  also  be  derived  from  the  case  of  Wil-      &c. 
Ikuns^  ex  parte,  4  Pike's  R.  537;  appended  to  which  is   jamea. 
a  note  giving  the  forms  used  in  the  proceeding.     See 
also  Arnold  v.  Shields,  5  Dana's  R.  18. 

In  the  jietition  for  the  supersedeas  in  this  case,  two 
errors  are  assigned  in  the  proceeding  and  order  com- 
plained of: 

I.  That  even  if  the  judgment  of  the  mayor  against 
James  would  be  improper,  or  of  questionable  pro- 
priety, the  writ  of  prohibition  does  not  lie  from  the 
Circuit  court  to  prevent  the  mayor  from  adjudging 
the  question. 

n.  That  the  ordinance  was  not  in  conflict  with  the 
act  of  assembly;  or  if  it  was,  the  act  and  not  the 
ordinance  should  be  made  to  give  way. 

In  support  of  the  first  ground  of  error,  it  was  argued 
that  the  mayor  has  ample  power  conferred  on  him  by 
the  charter,  (Sess.  Acts  1852,  p.  265,  §  50,)  to  "  take 
cognizance  of  such  cases  as  may  be  brought  before 
him  under  the  laws  of  the  state,  and  in  all  cases  in 
which  any  ordinance  or  by-law  of  the  city  is  alleged  to 
have  been  violated ;^^  that  therefore  he  had  power  to  de- 
cide whether  the  ordinance  in  question  was  valid  or 
not,  and  it  was  no  excess  of  jurisdiction  to  do  so: 
And  that  the  assumption  that  he  would  decide  wrong 
when  the  case  came  under  his  judgment,  was  wholly 
unwarrantable,  and  can,  in  no  view  of  the  subject, 
furnish  ground  of  prohibition.  I  incline  to  think  that 
this  argument  is  well  founded.  See  the  cases  of  Home 
V.  Earl  Camden  and  Arnold  v.  Shields,  before  cited. 
But  in  my  view  of  this  case,  it  is  unnecessary  to  decide 
this  question. 

In  regard  to  the  second  ground  of  error,  I  am  of 
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1855.     opinion  that  the  ordinance  was  not  in  conflict  with  the 

TennT  ^^^  ^^  assemhly.  The  only  object  of  the  act  was  to 
aid  in  raising  a  revenne  by  laying  a  tax  on  the  busi- 

mayor  ^^^^  ^^  keeping  a  cook-shop.  It  was  not  the  object, 
<&c.      nor  the  efi^ect  of  the  act,  to  give  to  every  person  who 

James.  P^^^  ^^^  ^^^  ^^^  obtained  a  license  to  keep  a  cook- 
shop,  the  right  to  do  so,  notwithstanding  any  police 
regulations  which  might  otherwise  lawfully  be  made 
for  the  good  government  of  a  city  or  town,  much  less 
to  repeal  or  annul  any  such  regulations  in  actual  ex- 
istence at  the  time  of  the  passage  of  the  act.  If  the 
ordinance  would  have  been  lawful,  had  there  been  no 
such  act,  it  is  lawful  notwithstanding  the  act;  for 
there  is  nothing  in  the  act  to  render  it  unlawful.  The 
business  of  keeping  a  cook-shop  before  the  passage  of 
the  act,  was  a  lawful  business,  which  any  man  might 
pursue,  subject  only  to  such  lawful  police  regulations 
as  might  be  made  in  regard  to  its  being  carried  on 
within  the  limits  of  a  town.  The  effect  of  taxing  it 
was  to  restrict,  not  to  enlarge  the  right  of  i)ursuing  it, 
nor  to  exempt  it  from  such  lawful  police  regulations. 
The  Code,  ch.  54,  §  17,  p.  285,  atter  conferring  a  great 
many  specific  powers  on  the  council  or  board  of  trus- 
tees of  a  town,  gives  them  the  general  power  to  pro- 
tect the  property  of  the  town  and  its  inhabitants,  and 
preserve  peace  and  good  order  therein ;  and  for  carrying 
into  effect  these  and  their  other  powers,  authorizes 
them  to  make  ordinances  and  by-laws  consistent  with 
the  laws  of  the  state,  and  to  prescribe  fines  or  other 
punishment  for  violations  thereof.  These  proWsions, 
not  being  in  conflict  ^^^th  any  provision  of  the  charter 
of  the  city  of  Richmond,  nor  inconsistent  with  the  act 
passed  March  30,  1852,  revising  and  reducing  into  one 
act  the  provisions  of  the  said  charter,  having  been  ap- 
plicable to  the  said  city  and  the  council  thereof  ever 
since  the  enactment  of  the  Code,  (see  Code,  p.  287, 
§  26,  Sess.  Acts  1852,  p.  259,  §  1,)  and  authorized  the 
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said  council  to  make  such  an  ordinance  a^  that  which     1855. 
is  complained  of  in  this   case.     Such  authority  was    Term7 

also  conferred  by  §  33  of  the  said  act  of  March  30, 

1852,  Sess.  Acts,  p.  263.     The  record  does  not  show   ^^J^^ 
when  the  ordinance  in  question  was  made;  though  it      &c. 
is  stated  in  the  petition  for  the  supersede<is  to  have  been    james. 
made  March  21st,  1851,  and  of  course  since  the  Code 
went  into  effect.     If  the  fact  had  been  otherwise,  and 
been  deemed  material  by  the  party  who  applied  for 
the  writ  of  prohibition,  he  should  have  taken  care  to 
have  had  it  stated  in  the  record;    especially  as  the 
writ  was  awarded  on  his  ex  parte  motion  and  petition, 
without  notice. 

There  is  some  difference  between  the  terms  of  the 
ordinance,  as  stated  in  the  petition  for  the  said  writ, 
and  the  petition  for  the  supersedeas.  In  the  former,  it 
is  stated  as  declaring,  that  "no  negro  shall  keep  a 
cook-shop  within  said  city,"  under  the  penalty  of 
stripes,  at  the  discretion  of  the  mayor.  In  the  latter, 
as  declaring  in  the  3d  section,  that  **  no  negro  shall 
keep  a  cook-shop  or  eating-house,  unless  he  be  licensed 
to  keep  an  ordinary  or  house  of  entertainment;"  and 
in  the  7th  section,  that  the  violation  of  the  3d  section 
is  to  be  punished  with  stripes.  The  ordinance,  as 
stated  in  the  former,  wholly  interdicts  a  free  negro 
trom  keeping  a  cook-shop;  as  stated  in  the  latter,  it 
merely  imposes  a  restriction  upon  his  right  to  do  so  by 
requiring  him  to  obtain  a  license  to  keep  an  ordinary 
or  house  of  entertainment.  The  violation  of  the  ordi- 
nance is  stated  in  each  to  be  punishable  with  stripes. 
Whether  the  ordinance  be  in  the  one  or  the  other  of 
these  two  forms,  is  immaterial.  The  council  had  a 
right  to  make  it  in  either,  if  in  their  opinion  necessary 
"to  preserve  peace  and  good  order,"  or  "to  suppress 
gaming  and  tippling-houses,"  or  "  to  prevent  disorderly 
conduct,"  in  the  city.     Having  a  right  to  make  it  for 
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1855.    that  purpose,  the  presumption  is  that  they  did  so  make 
T^rau^  it,  in  the  absence  of  evidence  to  the  contrary. 

Cook-shops  kept  by  free  negroes,  *'  being  in  effect 

mayor  ^^^^'^^Z'  ^^  ^^e  language  of  the  petition  for  the  sf/per- 
&c.  sedeas,  "negro  taverns  of  the  lowest  description,  and'' 
James,  liable  to  become  "sources  of  infinite  disorder  and  cor- 
ruption among  the  black  population,  slave  as  well  as 
free,"  the  propriety  and  necessity  of  regulating,  re- 
straining, or  wholly  interdicting  them  in  the  city  of 
Richmond,  must  be  apparent  to  all. 

There  is  nothing  in  the  nature  of  the  punishment 
which  can  render  the  ordinance  unlawful.  A  free  ne- 
gro, in  common  with  a  slave,  is  punishable  alone  with 
stripes  for  certain  misdemeanors  enumerated  in  the 
Code,  ch.  200,  §  8,  p.  754,  and  may  be  punished  with 
stripes  for  any  other  misdemeanor.  Id.  ch.  212,  §  14, 
p.  788.  Stripes  being  the  ordinary  punishment  in- 
flicted by  law  upon  a  free  negro  for  a  misdemeanor, 
may  properly  be  inflicted  upon  him  for  the  violation 
of  an  ordinance  of  city  police.  But  no  objection  is 
made  to  the  nature  of  the  punishment  in  this  case,  the 
only  objection  being  on  the  supposed  conflict  between 
the  ordinance  and  act  of  assembly,  which  I  have  en- 
deavored to  show  does  not  exist. 

It  was  suggested,  in  the  course  of  the  argument, 
that  the  effect  of  the  writ  ot  prohibition,  and  of  the 
order  overruling  the  motion  to  discharge  it,  was  to 
acquit  Clinton  James  of  a  criminal  offense,  and  there- 
fore no  writ  of  error  lies  to  reverse  the  order,  upon 
the  principle  that  no  writ  of  error  lies  for  the  com- 
monwealth in  a  criminal  case,  except  in  some  particu- 
lar cases  in  which  the  writ  is  given  by  statute;  of 
which  this  is  not  one.  I  think  that  a  consideration  of 
the  peculiar  nature  of  the  remedy  by  writ  of  prohibi- 
tion will  remove  this  diflSculty:  It  is  not  a  part  or 
co!itinuation  of  the  prohibited  proceeding,  by  remov- 
ing it  from  one  court  to  another  for  the  purpose  of 
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adjudication  in  the  latter:  But  it  is  wholly  collateral     1865. 
to  that  proceeding;  and  is  intended  to  arrest  it,  and    xemT 

prevent  its  being  further  prosecuted  in  a  court  having 

no  jurisdiction  of  the  subject.  It  is,  in  effect,  a  pro-  ^^y^^ 
ceeding  between  two  courts — a  superior  and  an  infe-  <fec. 
nor — and  is  the  means  whereby  the  superior  exercises  jgmee. 
its  due  superintendence  over  the  inferior,  and  keeps  it 
within  the  limits  and  bounds  of  the  jurisdiction  pre- 
scribed to  it  by  law.  The  writ ''  issues,"  says  Bacon, 
"out  of  the  superior  courts  of  common  law  to  restrain 
the  inferior  courts,  upon  a  suggestion  that  the  cogni- 
zance of  the  matter  belongs  not  to  such  courts;  and 
in  case  they  exceed  their  jurisdiction,  the  officer  who 
executes  the  sentence,  and  in  some  cases  the  judges 
that  gave  it,  are  in  such  superior  courts  punishable, 
sometimes  at  the  suit  of  the  king,  sometimes  at  the 
suit  of  the  party,  sometimes  at  the  suit  of  both,  ac- 
cording to  the  nature  of  the  case."  The  object  of  it, 
"  in  general,  is  the  preservation  of  the  right  of  the 
king's  crown  and  courts,  and  the  ease  and  (|uiet  of  * 
the  subject.  For  it  is  the  wisdom  and  policy  of  the 
law  to  suppose  both  best  preserved  when  every  thing 
runs  in  its  right  channel,  according  to  the  original 
jurisdiction  of  every  court;  for  by  the  same  reason 
that  one  court  might  be  allowed  to  encroach,  another 
might;  which  could  produce  nothing  but  confusion 
and  disorder  in  the  administration  of  justice." 

It  seems  that  a  prohibition  may  be  issued  at  the 
instance  of  a  mere  stranger;  8  Bac.  Abr.  Prohibition 
C;  7  Comy.  Dig.  Prohibition  E;  though  it  is  gene- 
rally, if  not  universally,  issued  at  the  instance  of  the 
party  aggrieved.  8  Black.  Com.  113;  Home  w  Earl 
Camden^  2  H.  Bl.  533.  It  is  directed  to  the  judge 
before  whom  the  plea  complained  of  is  pending,  and 
to  the  party  .who  prosecutes  it,  and  commands  the  for- 
mer not  to  hold,  and  the  latter  not  to  follow  the  plea. 
3  Black.  Com.  113.     If  the  party  applying  for  the 
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writ  be  directed  to  declare  in  prohibition,  a^  he  may 
be,  if  the  point  be  too  nice  and  doubtrul  to  be  decided 
merely  upon  a  motion,  (Id.)  and  it  seems  will  be,  on 
the  demand  of  the  party  asjainst  whom  the  applica- 
tion is  made;  7  Comy.  Disc.  Prohibition  I:  Rem'mjiUm 
V.  Do%,  9  Q.  B.  176,  58  Enir.  C.  L.  R.  174,  178; ' Ar- 
liohl  V.  Shkhls^  suirra :  Withers  v.  Conimissinners  of  Roach ^ 
3  Brevard's  R.  83;  the  proceeding  then  becomes  an 
action,  which,  in  its  origin,  was  a  f/ui  tarn  action, 
founded  on  the  fiction  (which  was  not  traversable,) 
that  the  defendant  had  proceeded  in  the  suit  after  the 
writ  had  been  obtained  and  delivered  to  him;  no  such 
writ  having  in  fact  been  so  obtained  and  delivered. 
The  action,  in  the  form  of  it,  was  to  recover  damages  of 
the  defendant  for  proceeding  in  contempt  of  the  writ, 
and  to  the  injury  of  the  pdaintiff;  but  in  substance, 
it  was  a  convenient  mode  of  trying  whether  a  prohi- 
bition ought  to  issue;  and  it  was  made  practicable  by 
considering  all  that  related  to  the  contempt,  incurred 
by  proceeding  atter  the  writ  had  actually  issued,  as 
mere  form,  and  the  damages  nominal.  Hiime  v.  Earl 
Camden^  supra.  By  a  provision  in  the  Code,  612,  ch. 
155,  (similar  to  stat.  1  Will.  iv.  ch.  21,  §  1,)  the  action 
is  stripped  of  its  fictitious  form,  and  only  the  sub- 
stance of  it  now  remains.  It  is  thereby  enacted  that 
the  declaration  shall  l)e  expressed  to  be  on  behalf 
only  of  the  party  applying  for  the  writ,  and  not  on 
behalf  of  him  and  the  coinmonwealth ;  and  shall  set 
forth  so  much  only  of  the  proceedings  as  may  be  ne- 
cessary to  show  the  ground  of  the  application,  irithovt 
alleyituj  the  delivery  of  a  writ  or  am/  eontentpt ;  and  shall 
con(»lude  by  praying  that  a  writ  of  prohibition  may 
issue;  to  which  declaration  the  defendant  may  demur 
or  plead;  and  Judgment  shall  be  given  that  the  writ 
do  or  do  not  issue,  as  Justice  may  require;  and  the 
party  in  whose  favor  such  judgment  is  given,  whether 
on  verdict  or  otherwise,  shall   recover  his  costs;  and 
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iu  case  a  verdict  shall  be  given  for  the  plaintiff,  the     1855. 
jury  may  assess  damages  for  which  judgment  shall    xerm'^^ 

also  be  given,  but  such  assessment  shall  not  be  ne 

cessary  to  entitle  the  plaintiff  to  costs.  ma^^r 

From  the  foregoing  summary  I  think  it  must  be  &c. 
manifest  that  the  remedy  by  prohibition  is  distinct  james. 
from  and  independent  of,  though  collateral  to,  the 
proceeding  sought  to  be  prohibited;  and  that  whether 
such  proceeding  be  civil  or  criminal,  (as  it  may  be,) 
the  nature,  object  and  incidents  of  the  remedy  are  the 
same;  it  being  in  either  case  a  civil  remedy  to  recover 
damages  for  the  exercise  of  an  unlawful  jurisdiction, 
and  to  prevent  the  further  exercise  thereof. 

The  right  of  appeal  is  given  by  law  in  all  cases  of 
prohibition,  and  cannot  be  denied  in  a  case  in  which 
the  proceeding  complained  of  is  a  criminal  proceeding. 
Whether  it  be  civil  or  criminal,  damages  and  costs 
maybe  recovered  against  the  defendant  in  prohibition; 
and  he  should  have  the  same  right  to  reverse  the  judg- 
ment tor  error  therein  in  the  one  case  as  in  the  other. 
It  is  true  that  where  the  proceeding  is  criminal,  the 
effect  of  the  writ  of  prohibition  may  be  to  prevent  the 
further  prosecution  of  an  oftense  by  subjecting  the 
judge  of  the  inferior  court  and  the  prosecutor  to  an 
attachment  for  proceeding  after  the  delivery  of  the 
writ  to  them.  But  this  mere  consequence  of  the  writ 
is  not  an  acquittal  of  the  oftense,  (which  has  never  in 
fact  been  tried;)  and  a  supersedeas  to  the  order  award- 
ing the  writ,  or  refusing  to  discharge  it,  cannot  be 
considered  as  a  writ  of  error  for  the  commonwealth 
in  a  criminal  case. 

The  writ  of  prohibition  was  awarded  in  this  case 
without  first  ruling  the  defendant  to  show  cause  against 
it.  All  the  authorities  seem  to  show  that  such  a  rule 
is  necessary.  7  Comy.  Dig.  169,  Prohibition  (H  1 ;)  8 
Bac.  Abr.  222,  Prohibition  (F;)  1  Sannd.  136,  n.  I; 
Arnohl  v.  ShieUs^  5  Dana's  R.  18;  WiWmns^  ex  2>^(/7t', 
Vol.  XII — 4 
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1855.     4  Pike's  R.  542,  545.     In  the  State  v.  Allen,  2  Ired. 

Term7  ^^^  ^-  1^^'  Gaston,  J.  speaking  of  the  writ,  said, 
"Such  an  act  of  authority  will  not  be  exerted,  unle?is 

mavor    ^  7^^^^^^^  /aae  case,  well  verified,  be  first  made  out, 
&'c.      showing  an  apparent  necessity  for  this  intervention; 

James.  ^^^  unless  an  opportunity  be  aftbrded  to  those  sought 
to  be  prohibited,  of  showing  cause  against  it.  This 
we  understand  to  be  a  well  settled  rule  of  practice." 
No  inconvenience  can  result  from  requiring  the  rule, 
as  the  service  of  it  will  have  the  eftect  of  staying  the 
proceeding  complained  of  until  further  order  discharg- 
ing the  rule;  and  it  seems  that  the  defendant  or  the 
judge  of  the  inferior  court  would  be  subject  to  an  at- 
tachment for  going  on  with  the  proceeding  after  such 
service  and  before  such  further  order.  1  Saund.  136, 
n.  2;    Williams,  ex  parte,  4  Pike's  R.  543,  545. 

The  following  would  seem  to  be  the  proper  course 
to  be  pursued  on  an  application  for  a  writ  of  prohibi- 
tion to  a  Circuit  court,  or  a  judge  thereof  in  vacation : 
The  ground  of  the  application  should  be  set  out  in  a 
proper  suggestion,  verified  by  affidavit,  as  to  such  ma- 
terial facts  as  do  not  appear  on  the  record;  or  \\\  affi- 
davits instead  of  a  suggestion,  according  to  the  Code, 
ch.  155,  p.  612.  If  upon  such  suggestion  or  affida\its 
the  court  or  judge  be  clearly  of  opinion  that  there  is 
no  good  ground  for  a  prohibition,  it  ought  at  once  to 
be  denied.  But  if  otherwise,  a  rule  should  be  made 
upon  the  adverse  party  to  show  cause  why  the  writ 
shpuld  not  be  issued.  The  execution  of  the  rule  upon 
the  party  and  the  judge  of  the  inferior  court  will  have 
the  eftect  of  a  prohibition  quonsque,  or  until  the  dis- 
charge of  the  rule.  Upon  the  return  of  the  rule  exe- 
cuted, the  court  or  judge  will  make  it  absolute  or 
discharge  it,  as  may  then  seem  to  be  proper;  and  in 
the  former  case,  may  direct  the  applicant  to  declare  in 
prohibition  before  writ  issued;  and  ought  to  do  so,  if 
the  defendant  require  it.     If  such  direction  be  given, 
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the  further  proceedings  in  the  case  will  of  course  be     1855. 
in  pursuance  of  the  Code,  eh.  155,  p.  612.  TermT 

I  am  for  reversing  the  order,  and  discharging  the 
writ,  with  costs  to  the  plaintiff  in  error,  both  in  this 
court  and  the  Circuit  court. 

The  other  judges  concurred  in  the  opinion  of 
moncure,  j. 

Judgment  reversed. 


28  COURT   OF    APPEALS    OF    VIRGINIA. 


1855.  IIamtramck  r.  Selben,  Withers  &  Co. 

January 
^^^™-  {Absent  Daniel  and  Lee,  Js.) 

January  2^>. 

1.  To  an  action  of  debt  on  a  note  alleged  to  have  been  made  and 

discounted  by  the  plaintiffs  in  Virginia,  but  made  payable  at 
•  a  bank  out  of  the  state,  a  plea  that  the  plaintiffs  are  an  un- 
chartered banking  company,  issuing  and  circulating  their  own 
paper  notes  or  bills  as  currency,  contrary  to  law  and  public 
policy;  and  that  they  as  a  banking  company  discounted  the 
said  note,  contrary  to  law  and  public  policy,  sets  up  a  good 
defense  to  the  action. 

2.  So  in  such  a  case,  a  plea  that  the  consideration  of  the  note 

declared  on  was  the  bank  paper  of  the  plaintiffs  unlawfully 
issued  by  them  as  currency,  they  being  an  unchartered  bank- 
ing company,  presents  a  good  defense  to  the  action. 

3.  It  is  not  necessary  (o  conclude  such  pleas  as  against  the  form  of 

the  statute. 

4.  Plaintiflfe  demur  to  pleas,  and  the  demurrer  is  sustained;  but 

upon  appeal  the  judgment  is  reversed.  The  cause  will  be 
sent  back  with  directions  to  permit  the  plaintiffs  to  withdraw 
£he  demurrer  and  reply,  if  they  shall  ask  leave  to  do  so. 

This  was  an  action  of  debt  in  the  Circuit  court  of  Jef- 
ferson county,  brought  by  Selden,  Withers  &  Co.  against 
John  F.  IIamtramck  as  maker,  and  Alexander  R.  Bote- 
ler  and  others  as  endorsers,  of  a  negotiable  note  for  two 
thousand  dollars.  The  declaration  charged  that  on  the 
3l8t  of  December  1851,  at  Shepherdstown  in  the  county 
of  Jefferson,  the  note  was  made  by  the  defendant  IIam- 
tramck, payable  toBoteler  at  the  bank  of  the  Metrop- 
olis in  the  city  of  Washington,  District  of  Columbia; 
and  that  on  the  same  day,  at  the  county  aforesaid,  it 
was  endorsed  by  the  respective  endorsers. 

The  defendants  appeared,  and  filed  two  special 
pleas.  The  first  alleged  that  the  plaintiffs,  at  the 
time  of  the  making  and  delivery  to  them  of  the  note 
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declared  on,  were  an  unchartered  banking  company,     1856. 
issuing  and  circulating  their  own  paper  notes  or  bills    Term7 

as  currency,  contrary  to  law  and  public  policy;  and 

that  they  as  a  banking  company  discounted  the  said  tramck 
note  contrary  to  law  and  public  policy.  v. 

The  second  plea  alleged,  that  the  consideration  of  withers 
the  note  declared  on  was  the  bank  paper  of  the  plain-    *  ^• 
tiffs,   unlawfully   issued   by  them   as   currency,   they 
being  an  unchartered  banking  company. 

The  plaintiffs  demurred  to  the  pleas,  and  the  court 
sustained  the  demurrer,  and  rendered  a  judgment  in 
their  favor.  Whereupon,  Hamtramck  applied  to  this 
court  for  a  supensedeas^  which  was  allowed. 

Patto?fy  for  the  appellant. 

G.  N.  Johnson^  for  the  appellees. 

Allen,  P.  This  is  an  action  of  debt  against  the 
maker  and  endorsers  of  a  promissory  note,  dated  at 
Shepherdstown,  Virginia,  on  the  Slst  of  December 
1851,  and  negotiable  and  payable  at  the  Bank  of  the 
Metropolis,  Washington,  D.  C.  The  declaration  is  in 
the  usual  form,  averring  the  making  of  the  note  and 
the  endorsement  to  the  plaintiffs  below,  at  the  county 
of  Jefferson,  Virginia. 

On  setting  aside  the  office  judgment,  two  special 
pleas  were  tiled,  which  being  received,  the  plaintiffs 
below  demurred  generally;  and  the  demurrer  being 
sustained,  judgment  was  rendered  against  the  defend- 
ants below  for  the  debt.  To  this  judgment  a  super- 
sedeas has  been  awarded;  and  the  sole  question  is, 
whether  the  pleas,  or  either  of  them,  presented  a  sub- 
stantial defense  to  the  action. 

The  first  plea  avers  that  at  the  time  ot  the  making 
and  delivery  to  them  of  the  note  in  the  declaration 
mentioned,  the  plaintiffs  were  an  unchartered  banking 
companj',  issuing  and  circulating  their  own  paper 
notes  or  bills  as  currency,  contrary  to  law  and  public 
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1855.     policy;    and  that  they,  as  a  banking   company,  dis- 
Tenm^^  counted  said  note  contrary  to  law  and  public  policy. 

The  second  plea  avers  that  the  consideration  of  the 

Ham-    ^Q^Q  jj^   writing,  in  the  declaration    mentioned,   was 
V.       the  bank  paper  of  the  plaintiiFs,  unlawfully  issued  by 
Withers  them  as  currency,  they  being  an  unchartered  banking 
&  Co.     company. 

Tne  Code,  p.  314,  ch.  60,  §  1,  2,  provides  that  no 
association  or  company,  other  than  a  bank  or  banking 
company  governed  by  the  58th  chapter,  shall  issue, 
with  intent  that  the  same  be  circulated  as  currency, 
any  note,  bill,  or  other  paper  or  thing,  or  otherwise 
deal,  trade  or  carry  on  business  as  a. bank  of  circula- 
tion. All  contracts  made  for  forming  any  such  asso- 
ciation shall  be  void.  The  2nd  section  avoids  all  con- 
tracts and  securities  that  may  originate  from,  or  be 
made  or  obtained  in  whole  or  in  part  by,  means  of 
any  such  dealing,  trade  or  business. 

The  first  plea  avers  that  the  plaintifts  were  an  un- 
chartered banking  company,  issuing  and  circulating 
their  own  paper  notes  or  bills  as  currency,  contrary  to 
law  and  public  policy;  and  that  as  a  banking  company 
they  discounted  the  note  sued  on.  The  plea  pursues 
the  terms  of  the  law,  and  avers  the  plaintifts  were  an 
unlawful  association,  doing  what  the  law  prohibited; 
and  that  as  such  unlawful  association,  they  discounted 
the  note  sued  on.  The  note  made  or  obtained  by 
means  of  such  dealing,  trade  or  business,  is,  by  the 
2nd  section,  declared  to  be  void. 

And  so  by  the  second  plea,  the  consideration  of  the 
note  sued  on  is  averred  to  have  been  the  bank  paper 
of  the  plaintiffs,  unlawfiilly  issued  by  them  as  cur- 
rency, they  being  an  unchartered  banking  company; 
thus  showing  that  the  contract  originated  from,  and 
the  note  was  obtained  by,  means  of  bank  paper  issued 
by  them  against  law. 

It  is  argued  that  although  the  law  of  Virginia  may 
avoid  such  a  contract  if  the  transaction  occurs  within 
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the  titate,  yet  the  pleas  in  this  case  were  defective,     1855. 
and  the  demurrer  was  properly  sustained,  because  it    TemL^ 

does  not  appear  from  any  averment  in  the  plea,  that  

the  plaintifis  were  an  association  organized  in  Vir-  ti^^k 
finnia,  or  organized  elsewhere,  and  circulating  unlawful       v. 
currency  m    Virgmia;  and  that  for  anything  appear-  withers 
ing  on  the  face  of  the  pleas,  the  transaction  may  have    ^  ^• 
occurred  in  the  District  of  Columbia  and  may  have 
been  authorized  by  the  laws  in  force  there. 

The  declaration  avers  the  making  of  the  note  in 
Virginia,  and  that  the  endorsement  by  which  the 
plaintiffs  acquired  title,  was  made  in  Virginia.  And 
the  title  acquired  by  such  making  and  endorsement 
is,  by  the  second  plea,  averred  to  have  been  in  con- 
sideration of  their  notes,  unlawfully  issued  by  them 
as  currency.  The  promissory  note  is  made  payable 
and  negotiable  at  the  Bank  of  the  Metropolis  in  the 
District  of  Columbia,  but  that  circumstance  does  not 
justify  the  inference  that  the  plaintiffs  may  not  have 
had  their  place  of  business  in  Virginia,  and  dealt  for 
the  note  in  Virginia;  or  that  having  their  place  of 
business  out  of  Virginia,  this  transaction  could  not 
have  been  performed  by  them  or  their  agent  in  Vir- 
ginia. If  it  occurred  out  of  Virginia,  it  was  incum- 
bent on  them  to  have  shown  it  by  replication.  It 
was  enough  for  the  defendants  to  show  by  their  pleas 
that  the  transaction,  as  set  forth  in  the  declaration, 
was  void  by  the  laws  of  the  state,  the  tribunals  of 
which  were  invoked  to  enforce  it.  If  the  transaction 
was  to  be  controlled  and  governed  by  the  law  of  an- 
other country  where  it  was  lawful,  the  matter  should 
appear  by  replications  to  the  pleas;  or  the  parties  by 
proper  pleadings  could  have  raised  the  question  ad- 
verted to  in  the  argument,  whether  the  courts  of  Vir- 
ginia would  enforce  the  penal  laws  of  another  state 
in  regard  to  such  a  transaction,  supposing  it  to  be 
controlled  by  the  law  of  such  state:  Upon  the  plead- 
ings in  the  record  these  questions  do  not  arise. 
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iSoo.         It  18  further  maintained  that  tlie  pleas  are  defective 

Teim^  for  not  concluding  against  the  form  of  the  statute. 

That  the  defense  is  founded  on  a  penal  statute,  an<l 

tramcic  ^'^^^'^  ^^  assimilated  to  a  declaration  in  a  qtfi  tarn 

V.       action  for  a  penalty,  where  it  ha8  been  held  that  the 
Selden  .  . 

Withere  declaration    must   contain   such  averment.     However 

**^-  this  may  be  at  common  law,  the  omission  is  rather 
one  of  form  than  substance.  Certainly  the  averment 
omitted  is  not  so  essential  to  the  defense  that  Judg- 
ment according  to  law  and  the  very  right  of  the  cause 
cannot  be  given.  The  pleas  aver  all  the  facts  which 
by  law  constitute  a  ftill  defense  to  the  action;  and 
the  statute  being  a  public  statute,  the  court  must 
judicially  take  notice  of  it.  In  qnl  (am  actions  the 
same  technicality  was  required  as  *in  indictments 
founded  on  such  statutes;  and  hence  the  necessity 
ot  averring  the  act  to.be  against  the  form  of  the 
statute.  But  this  is  now  no  longer  required  in  indict- 
ments. The  Code,  p.  770,  ch.  207,  §  11,  provides 
that  no  indictment  shall  be  quashed,  or  deemed  in- 
valid, for  omitting  to  charge  the  oft'ense  to  be  against 
the  form  of  the  statute:  showing  that  the  averment 
even  in  indictments  was  merely  formal.  I  think  the 
court  erred  in  sustaining  the  general  demurrer  to  the 
pleas  filed,  and  that  the  judgment  should  be  reversed. 
And  under  the  authority  of  Creel  v.  Brown^  1  Rob.  R. 
265,  Strange  v.  Floyd,  9  Gratt.  474,  and  other  cafles 
in  this  court,  the  cause  should  be  remanded  with  in- 
structions to  overrule  the  demurrer,  and  render  judg- 
ment for  the  defendants  below  on  their  pleas,  unless 
the  plaintiffs  below  should  ask  leave  to  withdraw  their 
demurrer  and  reply;  which,  if  asked  for,  should  be 
granted. 

MoNci  RE  and  Samuels,  Js.  concurred  in  the  opinion 
of  Allen,  P. 

JuD<}MENT  reversed,  and  cause  remanded. 


January 
Term. 
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Knight  <f  loife  v.  Oliver  ^  als,  ^^^ 

January  29. 

1.  Advancements  to  children  are  not  brought  into  hotchpot  for  the 

benefit  of  the  widow:  She  is  only  entitled  to  share  in  the 
estate  of  the  intestate  of  which  he  died  possessed. 

2.  The  slaves  allotted  to  the  widow  are  not  a  part  of  the  distrib- 

utable surplus  to  be  divided  amongst  the  children  at  the  death 
of  the  intestate;  and  a  child  refusing  to  bring  his  advance- 
ments into  hotchpot  upon  the  first  division,  is  not  thereby 
precluded  from  claiming  to  share  in  the  division  of  the  dower 
slaves. 

3.  QcEKE :  If  this  right  to  postpone  his  election  whether  or  not  he 

will  take  a  share  of  the  estate,  exists  as  to  any  other  estate 
than  the  dower  slaves. 

4.  A  child  having  received  advancements,  and  refusing  to  share  in 

the  first  division,  but  claiming  to  share  in  the  division  of  the 
dower  slaves,  is  to  be  charged  with  interest  on  his  advance- 
ments or  their  value,  from  the  death  of  the  intestate  to  the 
date  of  the  division :  And  if  the  principal  and  interest  of  his 
advancements  exceed  the  amount  received  by  the  other 
children,  he  is  then  to  be  charged  with  interest  on  such  excess 
from  that  time  to  the  period  of  the  second  division.  But 
having  elected  not  to  come  in  on  the  first  division,  if  his 
advancements  with  interest  thereon  were  not  equal  to  the 
shares  of  the  other  children  on  that  division,  he  is  not  en- 
titled to  have  the  deficiency  made  up  on  the  second  division. 

William.  Carter  died  in  1817  intestate,  leaving  a 
widow  and  ten  children;  and  his  son  in  law  John  II. 
Knight  qualified  as  administrator  upon  his  estate.  In 
1818  the  widow  and  all  the  children,  except  Mrs. 
Knight,  filed  a  bill  in  the  County  court  of  K'ottoway 
for  an  allotment  to  the  widow  of  her  thirds  of  the 
estate,  and  a  distribution  of  the  residue  among  the 
children.  In  their  bill  they  charge  that  John  H. 
Knight  had  been  advanced  by  their  father  a  full  pro- 
portion of  the  personal  estate,  and  chose  not  to  bring 
his  advancements  into  distribution;  so  that  he  was 
Vol.  XII  -  5 
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1855.     not  entitled  to  any  share  in  the  property.     And  they 
Terui^'^  ask  for  a  distribution  excludino:  him. 


Knight  as  administrator  was  the  only  defendant  to 

&"\nfe   ^^^*^  ^^'^'  ^^^^  ^^^  answered  in  three  lines,  admitting 

y.       the  allegations  of  the  bill  to  be  correct,  and  consent- 

&  all    5^^S  ^^  ^^^  decree  prayed  for  by  the  plaihtifts.     The 

decree  was  accordingly  made;  and  one-third  of  the 

slaves  and  other  property  was  allotted  to  the  widow, 

and  the  residue  of  the  personal  property  was  divided 

among  the  other  nine  children,  excluding  Knight  and 

wife  from  the  division. 

Mrs.  Carter  lived  until  1851;  when  the  slaves  which 
had  been  allotted  to  her  on  the  division  of  the  estate 
in  1818,  amounted  to  thirty-three.  In  the  mean  time 
two  of  the  children  had  died,  unmarried  and  intestate. 
A  suit  was  then  instituted  for  the  division  of  these 
slaves  among  the  distributees  of  William  Carter;  and 
in  this  suit  the  question  arose,  whether  Knight  and 
wife  were  entitled  to  a  distributable  share  of  these 
slaves,  or  were  concluded  by  Knight's  election  in  1818 
not  to  bring  his  advancements  into  the  distribution. 
Knight  insisted  that  his  election  extended  only  to  the 
property  distributed  among  the  children  in  1818;  and 
that  in  fact  he  had  not  received  as  much  as  the  other 
children  received  on  that  division:  And  he  filed  a 
statement  of  what  he  had  received,  and  introduced 
evidence  to  sustain  it. 

The  conmiissioners  divided  the  slaves  into  eight 
shares,  one  of  which  they  allotted  to  Knight  and  wife; 
and  they  submitt^^d  to  the  court  the  question  of  the 
right  of  Knight  and  wife  to  participate  in  the  distri- 
bution. 

The  cause  came  on  to  be  finally  heard  in  September 
1852,  when  the  court  below  held  that  Knight  and 
wife  were  not  entitled  to  a  share  of  these  slaves  as 
distributees  of  William  Carter,  though  they  were  en- 
titled to  share  in  the  portions  of  the  two  children 
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who  had  died  unmarried  and  intestate:  And  a  decree     1855. 
was  made  confirming  the  report  as  to  the  shares  of   xerm^^ 

the  other  parties;  and  directing  the  share  allotted  to  — ; 

Knight  and  wife  to  be  sold;  and  that  out  of  the  pro-  ^"41fe 
ceeds  of  sale  they  should  be  paid  their  proportion  of      y- 
the  shares  of  the  two  who  had  died;  and  the  remain-    &  als. 
der  of  said  proceeds  of  sale  should  be  divided  among 
the  other  distributees  of  William  Carter.     From  this 
decree  Knight  and  wife  applied  to  this  court  for  an 
appeal,  which  was  awarded. 

PattoHy  for  the  appellants. 
Gofdson^  for  the  appellees. 

Daniel,  J.  At  the  time  when  the  proceedings  in 
reference  to  the  first  division  of  the  estate  of  William 
Carter  deceased  were  had  in  the  County  court  of  Not- 
toway, the  distribution  of  intestates'  estates  was  gov- 
erned by  the  act  of  1785,  which  was  re-enacted  in 
1792.  The  27th  section  of  the  act  provides,  that 
*'  when  any  person  shall  die  intestate  as  to  his  goods 
and  chattels,  or  any  part  thereof,  after  funeral  debts 
and  just  expenses  paid,  if  there  be  no  child,  one 
moiety,  or  if  there  be  a  child  or  children,  one-third, 
of  the  surplus  shall  go  to  the  wife;  but  she  shall 
have  no  more  than  the  use,  for  her  life,  of  such  slaves 
as  shall  be  in  her  share;  and  the  residue  of  the  sur- 
plus, and  after  the  wife's  death,  the  slaves  in  her  share, 
or,  if  there  be  no  wife,  then  the  whole  of  such  sur- 
plus shall  be  distributed  in  the  same  proportions  and 
to  the  same  persons  as  lands  are  directed  to  descend 
in  and  by  an  act  of  assembly  entitled  'an  act  to  re- 
duce into  one  the  several  acts  directing  the  course  of 
descents.' " 

And  when  any  children  of  the  intestate  or  their 
issue  shall  have  received,  from  the  intestate  in  his  life- 
time, any  personal  estate  by  way  of  advancement,  and 
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1855.    shall  choose  to  come  into  the  distribution  with  the 

Term?  <^ther   persons  entitled,  such   advancements   shall   be 

brought  into  hotchpot  with  the  distributable  surplus. 

A^wife       ^^  ^^^  ^^'^  ^'^^  ^^y  ^^^  widow  Jane  Carter,  and  the 
y.       distributees,  (other  than  John  H.  Knight  and  wife,) 

t'tals.  ^^  ^^  alleged  that  Knight,  in  the  lifetime  of  the  intes- 
tate William  Carter,  intermarried  with  Sally  E.  Carter, 
one  of  the  daughters  of  the  said  William,  and  was  by 
him  advanced  to  a  full  proportion  of  the  personal  es- 
tate of  the  intestiite,  and  chooses  not  to  bring  the 
same  into  distribution,  so  that  he  is  not  entitled  to  any 
share  in  the  said  property.  And  Knight,  who  in  his 
character  of  administrator  of  the  intestate,  is  the  only 
defendant  made  to  the  bill,  (his  wife  being  no  party,) 
in  his  answer,  (which  is  styled  the  answer  of  John  H. 
Knight,  administrator  of  William  Carter  deceased,) 
says,  that  "he  admits  the  allegations  of  the  bill  are 
correct,  and  hath  no  objection  to  the  decree  therein 
prayed  for."  The  controversy,  it  is  ob^'iou8,  turns 
mainly  on  the  legal  extent  and  eifect  of  Knight's  ad- 
mission. And  it  is  equally  obvious,  that  the  extent  to 
which  such  admission  ought  to  be  construed  as  de- 
signed to  bind  him,  and  the  legal  eftect  of  the  admis- 
sion on  the  rights  of  the  parties  in  the  controversy, 
must  depend  very  much  on  the  answer  to  be  given  to 
the  question,  What  were  the  rights  of  the  several  par- 
ties in  respect  to  Knight's  advancements  at  the  time 
of  the  first  division  ? 

And  first,  in  respect  to  the  widow  of  the  decedent. 
I  do  not  think  that  the  admission  of  Knight  had  or 
could  have  had  any  manner  of  bearing  or  influence  on 
her  rights.  His  consent  or  reiiisal  to  collate  his  ad- 
vancements could  not  have  affected  the  estate  or  funds 
out  of  which  her  thirds  were  to  be  allotted.  Her 
share  must  have  been  the  same,  whether  he  elected  to 
come  into  hotchpot  at  the  first  division  or  not.  The 
question  whether  the  widow  has  any  interest  in  the 
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advancements  which  may  be  brought  into  the  division,     1855. 
has  never  as  yet,  I  believe,  been  decided  by  this  court:    Xerm!^ 

but  there  is  little  doubt  as  to  the  propriety  of  an  an-  ■» 

swer  in  the  negative.     The  law  which  has  been  al-  ^"^f^ 
ready  cited,  plainly  marks  out  her  share  as  being  one-       y. 
third  of  the  surplus  of  the  goods  and  chattels  of  the     ^aig. 
intestate,  which  shall  be  after  funeral  debts  and  just 
expenses  paid:  And  in  no  legal  sense  can  advance- 
ments, made  by  the  decedent  to  his  children  in  his 
lifetime,  be  said  to  constitute  part  of  "Ais  (joods  and 
chatteh^'  as  to  which  he  died  intestate.     Such  advance- 
ments are,  to  all  intents,  the  property  of  the  children 
to  whom  they  have  been  made,  and  no  longer  the  pro- 
perty of  the  parent  who  made  them. 

The  propriety  of  this  construction  is,  if  possible, 
rendered  still  more  manifest  by  a  reference  to  previous 
legislation  on  the  subject.  The  act  for  the  distribu- 
tion of  intestates'  estates,  passed  in  1748,  5  Hen.  St. 
444,  provides  that  "one-third  of  the  surplus  of  the 
personal  estate  (other  than  slaves)  shall  go  to  the 
wife,"  and  that  "all  the  residue  shall  be  distributed 
in  equal  proportion  to  and  among  the  children  of  the 
intestate;  and  in  case  any  such  child  or  children  be 
then  dead,  to  such  persons  as  legally  represent  them, 
other  than  such  child  or  children  who  have  had  any 
estate  settlement  or  portion  from  the  intestate  in  his 
lifetime,  equal  in  value  to  the  share,  arising  by  such 
distribution,  to  each  of  the  other  children:  But  if 
such  estate  settlement  or  portion  be  of  less  value  than 
such  child  or  children  shall  be  entitled  to,  so  much  of 
the  surplus  aforesaid  as  shall  make  his,  her  or  their 
share  or  shares  equal  to  the  share  of  each  of  the  other 
children  as  near  as  can  be  estimated;  and  iha  heir  at 
law,  notwithstanding  any  land  he  may  have  by  descent 
or  otherwise  from  the  intestate,  shall  nevertheless  have . 
an  equal  part  in  the  distribution  with  the  rest  of  the 
children,   without  any  consideration  of  the  value  of 
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1855.    the   land."     The   language   employed   in   the   act   of 

^Te^m'!^  1705,  *'for  the  distribution  of  intestate's  estates,"  3 

— ; Hen.   St.  &71,  in  reference  to  the  particulars  under 

<fe^w1fe    consideration,  is  of  like  import:  And  it  is,  I  think, 

_  V.       very  clear  that  the  provisions  in  both  of  said  last  men- 
Oliver     . 
^als.     tioned  acts,  (those  of  1748  and  1705,)  in  reference  to 

the  advancements,  were  made  without  any  design  to 
affect  the  widow's  share,  and  solely  with  the  design  of 
bringing  about  equality  in  the  distribution  of  the  sur- 
plus among  the  children  of  the  intestate.  And  though 
the  new  provision  in  respect  to  the  advancements,  in 
the  act  of  1785,  requiring  the  children  who  have  been 
advanced  to  elect  whether  they  will  come  into  distri- 
bution, might,  if  read  alone,  create  some  doubt  whether 
the  advancements,  when  brought  in,  are  not  to  form  a 
part  of  the  estate  out  of  which  the  widow  and  chil- 
dren are  all  to  take  their  shares,  yet  when  we  look  to 
the  preceding  clause  of  the  section  under  considera- 
tion, we  find  nothing  there  to  denote  a  change  of  the 
policy  observed  in  the  previous  laws,  in  respect  to  the 
widow's  rights.  On  the  contrary,  her  rights  are  there 
clearly  defined,  and  a  manifest  purpose  is  shown  to 
leave  them  wholly  unaffected  by  the  new  regulation 
adopted  for  the  purpose  of  equalizing  the  shares  of  the 
children. 

The  terms  '*the  distributable  surplus,"  found  in  the 
last  clause  of  the  section,  are,  I  think,  identical  in 
meaning  with  the  terms  "the  residue  of  the  surplus," 
used  in  the  first  clause,  in  case  there  be  a  wife,  and 
with  the  terms  "the  whole  of  such  surplus,"  if  there 
be  no  wife,  of  the  intestate;  and  the  words  "other 
persons  entitled,"  employed  in  the  last  clause,  serve 
to  designate  the  same  persons  that  are  described  in  the 
first,  by  the  terms  "to  the  same  persons  that  lands  are 
directed  to  descend,"  &c.  to  wit:  the  children  of  the 
intestate,  if  any:  and  have  no  reference  to  the  wife. 

This  rule,  denying  to  the  widow  any  interest  in  the 
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property  advanced  to  the  children,  prevails  in  England     1855. 
under  the  construction  given  to  her  statute  of  distri-    Xerm7 

butions;    Kircudbright  v.   Kircudbright^  8  Ves.  li.   51;  

and  has  been  adopted  in  Massachusetts,   Tennessee,   ^"^f^ 
Alabama,  Georgia  and  South  Carolina;  and  also,  I  be-       y. 
lieve,  in  other  states  of  the  Union.     Stearns  v.  Stearns^     ^aig^ 
1  Pick.  K.  157;  Branson  v.  Brunson,  Meigs'  R.  630; 
Logan  v.  Logan ^  13  Alab.  \\.  653;  15  Id.  85;  Beavers 
V.   Winn,  9  Georgia  R.  187;  Ex  parte  Lawton,  3  Dess. 
R.  199. 

The  language  employed  in  the  South  Carolina  act 
is  very  similar  to  that  used  in  our  act  of  1785;  and 
the  reasoning  of  the  chancellor  in  the  case  last  cited, 
bears  with  full  force  on  the  (juestion  under  considera- 
tion. After  reciting  the  act  of  his  state,  he  says,  "the 
effect  of  the  provision  is  to  equalize  all  the  children 
of  the  testator  by  diminishing  the  quantity  of  pro- 
perty to  be  given  to  a  child  who  has  been  advanced 
by  the  parent,  exactly  so  much  as  has  been  given  him 
in  advance." — "  The  widow  is  to  take  a  third  of  what- 
ever estate  the  intestate  is  possessed  of,  interested  in, 
or  entitled  to,  at  the  time  of  his  death,  and  no  more 
or  other  estate;  nor  does  the  first  recited  clause, 
making  provision  for  the  case  of  children  who  had 
been  advanced,  have  any  relation  to  the  widow:  that 
was  intended  merely  as  a  rule  of  equalization  among 
the  children.  The  widow  is  to  take,  in  all  events,  a 
third  of  what  is  left,  and  the  children  the  remaining 
two-thirds.  The  proportion  in  which  the  children 
take  those  two-thirds  is  of  no  importance  to  the 
widow;  but  it  is  of  importance  to  natural  justice, 
legitimated  by  our  act  of  assembly,  that  the  children 
should  receive  equal  portions  of  the  parent's  property. 
Hence  the  necessity  of  a  rule  for  the  division  of  the 
two-thirds  part  of  the  intestate's  estate,  intended  for 
the  children,  which  should  prevent  those  who  have 
been  advanced,  receiving  as  much  of  the  two-thirds 
as  those  who  have  not  been  advanced :  And  the  clause 
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of  the  act  regnlatin'ic  this  point  and  furnishing  the 
rule,  expressly  confines  its  provisions  to  the  children, 
and  says  nothing  of  the  share  of  the  widow  which 
had  been  definitively  fixed  by  the  preceding  clause." 
The  reasoning  of  the  Supreme  court  of  Georgia  in 
the  case  of  Beavers  v.  Winn  ^  other.'i^  cited  above, 
seems  equally  applicable  to  questions  arising  under 
our  act.  "The  estate  (says  the  court)  subject  to  dis- 
tribution is  the  property  belonging  to  the  decedent  at 
his  death.  A  fjift  of  property  to  a  child  as  efiectually 
passes  the  title  out  of  the  parent  as  any  other  mode 
of  alienation.  An  adrance^  that  is,  a  transfer  of  pro- 
perty to  a  child,  divests  the  parent  and  invests  the 
child  with  the  title.  The  property  is  no  longer  in 
the  father.  It  is  no  part  of  his  estate  whilst  he  lives. 
He  cannot  rev^oke  the  title,  if  he  would.  The  pro- 
perty belongs  to  the  child,  and  is  subject  to  his  debt. 
The  widow  being  entitled  to  share  equally  in  the  estate 
of  the  decedent  only,  by  what  right  does  she  claim  an 
interest  in  the  advancement?  As  well  might  she 
claim  an  interest  in  the  property  of  the  advanced 
child,  acquired  by  purchase.  This  view  is  strongly 
foitified  by  the  fact,  that  under  no  law  is  the  advanced 
child  compellable  to  bring  the  portion  given  to  him 
back  into  the  common  stock,  even  at  the  instance  of 
children.  Whatever  he  has  got,  whether  less  or  more 
than  his  proportion  of  the  estate,  he  can  keep.  It  is 
his  own.  If  less,  of  course  he  would  bring  it  back, 
for  by  so  doing  only  can  he  get  his  full  share  by  the 
law  of  hotchi)ot.  If  he  chooses  though  not  to  do  so 
against  his  interests,  he  has  the  right  so  not  to  do." 
''It  would  seem  that  if  the  widow  is  entitled  to  share 
in  advancements  made  to  children,  children  bught  to 
be  entitled  to  share  in  settlements  made  upon  the  wife 
during  coverture :  The  rights  of  the  parties  ought  to 
be  reciprocal.  But  settlements  made  upon  the  wife 
during  the  coverture  are  no  part  of  the  estate."  And 
for  any  apparent  injustice  done  to  the  widow  by  leav- 
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ing  her  no  interest  in  the  advancements,  (the  opinion     1855. 
proceeds  to  show,)  compensation  is  made  by  allowing    xerai!^ 

her  to  hold  on  to  any  settlements  which  may  have  been  

made  in  her  favor.  ^^^^^ 

These  views  of  the  rights  of  the  widow  of  the  in-  y. 
testate  show  that  she  had  no  manner  of  concern  in  &al8. 
Knight's  choosing  or  declining  to  come  into  hotchpot 
in  the  division  of  1818;  and  the  allegations  of  the  bill 
and  admissions  of  the  answer  in  respect  to  his  advance- 
ments, and  to  his  electing  not  to  come  into  the  divi- 
sion, were,  consequently,  so  far  as  Mrs.  Carter  was 
concerned,  wholly  foreign  to  the  object  contemplated 
by  the  proceedings  then  had. 

Let  us  next  enquire  whether  or  no  the  children  had 
a  right  in  such  a  bill  as  that  filed  in  1818,  to  insist 
that  Knight  should  then  make  his  election,  in  order  to 
entitle  him  to  an  interest,  or  rather  to  preserve  the 
interest  which  he  then  had  in  the  remainder  or  rever- 
sion, after  the  life  of  the  widow,  in  the  slaves  allotted 
to  her  share. 

The  statute  plainly  contemplates  two  allotments  and 
distributions  in  such  a  case  as  we  have  here.  The 
words  of  the  statute,  as  before  cited,  are  ''the  residue 
of  the  surplus,  and  after  the  wife's  death,  the  slaves  in 
her  share,  or  if  there  be  no  wife,  then  the  whole  of  the 
surplus  shall  be  distributed,"  &c. 

If  there  be  no  wife,  there  is  to  be  but  one  distribu- 
tion, and  that  is  of  the  whole  of  the  surplus,  after  the 
payment  of  debts,  &c.  If  there  be  a  wife,  the  residue, 
after  taking  out  her  share,  is  to  be  distributed  presently, 
and  the  slaves  in  her  share  are  to  be  distributed  after 
her  death. 

The  persons  entitled  to  distribution  might,  in  a  case 
of  the  kind,  no  doubt,  by  consent,  settle  and  adjust 
all  their  interests  in  the  property,  present  and  pros- 
pective, by  one  proceeding — one  allotment  and  divi- 
sion. They  might  fix,  by  estimate,  npon  the  present 
Vol.  XII — 6 
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1855.     value  of  the  reversion  in  each  slave  in  the  widow's 
TermT  share,  and  agree  each  to  hold  in  severalty  a  rever- 

sionary  right  in  a  particular  slave  or  parcel  of  slaves, 

A^wife  (^"^^  ^^^  increase  if  any,)  and  thus  anticipate,  and 
y.  dispense  with  the  necessity  of  any  farther  proceedings 
&al8.  for  ^  division  at  the  death  of  the  widow.  But  an  allot- 
ment or  division  of  this  kind  is  not  the  '*  distribution  " 
contemplated  by  the  statute.  Certainly  no  such  allot- 
ment was  sought  by  the  parties  or  decreed  by  tlie 
court  in  the  friendly  suit  of  1818.  The  parties  sought, 
and  the  court  decreed  the  allotment  and  distribution 
only  of  that  portion  of  the  surplus,  the  possession 
whereof  might  be  then  taken,  and  presently  enjoyed, 
by  the  respective  distributees,  leaving  the  slaves  in  the 
widow's  share  for  allotment  and  distribution,  at  her 
death,  among  those  entitled. 

It  not  unfrequently  happens  that  the  administrator, 
at  the  time  of  the  division,  is  ready  to  close  his  ad- 
ministration; and  in  such  cases  he  is  allowed  to  hand 
over,  for  distribution,  bonds,  notes  and  other  evidences 
of  debt  belonging  to  the  estate,  whether  they  are  then 
payable  or  not;  which  are  at  once  distributed;  but  I 
apprehend  that  no  practice  ever  could  have  obtained, 
in  such  proceedings,  of  allotting  among  the  children, 
in  severalty,  as  part  of  their  lot  or  shares,  the  rever- 
sionary right  to  the  slaves  in  the  widow's  share,  or  oi 
treating  such  right  as  a  subject  to  be  valued  on  for 
the  purpose  of  producing  equality  in  the  distribution. 
That  equality  is  brought  about  in  a  manner  wholly 
different.  If  the  subjects  to  be  distributed  are  not  so 
divisible  as  to  be  susceptible  of  severence  into  parcels 
exactly  equal  in  value,  the  distributees,  whose  lots 
exceed  in  value  their  due  proportions,  pay  over  the  ex- 
cess to  those  wdiose  lots  fall  short  of  that  proportion. 

To  compel  a  child,  then,  whose  advancements  ex- 
ceed his  share  in  the  property  to  be  divided  at  the 
first  distribution,  but  do  n<^t  equal  his  share  in  the 
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whole,  including  the  slaves  in  the  widow's  share,  to      1855. 
bring  in  such  advancements  at  such  distribution,  as    xermT 

the  condition  of  keeping  alive  his  right  to  participate  — ; 

in  the  distribution  of  the  slaves  at  the  widow^'s  death,  ^"^^f^ 
is  to  force  him  to  pay  presently  for  an  undivided  in-  y. 
terest  in  a  subject,  the  distribution  of  which  is  post-  &al8. 
poned  to  an  uncertain,  and  in  all  probability  a  distant 
day.  Such  a  requirement  would  seem  to  be  at  war 
with  the  nature  ot  that  bringing  together  into  hotch- 
pot and  distribution,  of  the  estate  of  the  intestate,  ad- 
vancements of  the  children,  usually  contemplated  and 
effected  by  such  proceedings  as  those  had  in  the  suit 
of  1818.  The  prominent  idea  suggested  by  a  going 
into  hotchpot,  is  that  of  a  collation  and  division  of 
subjects  susceptible  of  immediate  distribution  among 
those  entitled,  and  not  that  of  an  ascertainment  or 
adjudication  of  the  mere  rights  of  the  parties  to  pro- 
perty which  does  not  then  admit  of  such  distribution. 
And  an  advanced  child,  made  a  defendant  to  such  a 
suit  as  that  of  1818,  might  well  suppose  that  the  only 
effect  of  his  declining  to  carry  his  advancements  into 
the  collation,  would  be  to  debar  him  of  any  participa- 
tion in  the  distribution  then  to  be  had,  and  not  to  de- 
prive him  of  a  right  thereafter  to  claim  his  interest  in 
an  estate  which,  from  its  very  nature,  was  not  then 
ready  for  distribution. 

I  do  not  wish  to  be  understood  as  intimating  that  in 
no  case  can  an  advanced  child  be  compelled  to  elect, 
in  anticipation,  whether  or  no  he  will  carry  in  his  ad- 
vancements as  the  condition  of  acquiring  or  preserving 
an  interest  in  a  reversion.  I  can  readily  conceive  how 
it  might  be  of  great  importance  to  the  other  children, 
or  some  of  them,  to  have  the  precise  extent  of  their 
several  interests  in  such  a  reversion  ascertained  and 
defined.  Their  wants  or  comforts  might  require  that 
they  should  realize  the  value  of  their  estate  by  a  sale, 
which  could  not  be  judiciously  made  so  long  as  doubt 
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1855.    aud  uncertainty  existed  as  to  the  number  of  persons 
TermT  entitled  to  the  revers^ion.     I  do  not  mean  to  say  that, 


in  sneh  a  state  of  things,  upon  a  bill  tiled  containing 

&°wife  ^^^  proper  allegations  and  setting  forth  distinctly  the 
y.  objects  of  the  suit,  a  court  of  equity  might  not  compel 
Aals.  ^n  advanced  child  to  elect  whether  he  would  hold  on 
to  his  advancements,  or  bring  them  in,  and  claim  his 
interest  in  the  reversion.  But  in  such  a  case  the 
court,  I  presume,  would  not  proceed  to  a  decree  with- 
out tirst  taking  the  steps  proper  to  be  observed,  and 
affording  opportunity  for  the  exhibition  of  the  data 
proper  to  be  considered,  in  making  up  an  estimate  ot 
the  probable  value  of  the  reversion,  unless  otherwise 
satisfied  that  the  defendant  was  prepared  to  act  under- 
standingly  and  deliberately  in  making  his  election. 

On  the  other  hand,  cases  may  be  supposed  in  w^hich 
it  would  seem  to  be  manifestly  harsh  and  unjust  to 
the  advanced  child  to  constrain  his  election  by  pro- 
ceedings however  regular.  As  in  the  case  of  an 
intestate  dying,  leaving  property  of  trifling  value  in 
possession,  but  a  claim  to  a  large  estate  in  suit. 
Would  a  court  of  equity,  in  such  a  state  of  things, 
force  upon  a  child,  who  had  received  an  advancement 
in  the  lifetime  of  the  intestate,  more  than  equal  to  his 
proportion  of  the  property  at  present  to  be  distri- 
buted, the  alternative  either  of  paying  down  the  ex- 
cess as  the  price  oi  an  interest  in  a  suit  which  may 
result  in  nothing,  or  of  abandoning  such  interest,  and 
thereby  losing  what  may  turn  out  to  be  a  fortune?  I 
should  think  not.  Sales  of  expectant  and  uncertain 
interests  are  watched  with  jealousy  by  courts  of 
equity;  and  trifling  circumstances,  added  to  inade- 
(piacy  of  price,  have,  in  many  cases,  been  held  suffi- 
cient to  vacate  them:  And  how,  in  principle  and 
result,  would  the  choice,  by  the  advanced  child,  of 
the  latter  alternative,  in  the  case  just  supposed,  ditfer 
from  such  a  sale?     He  might  be  giving  away  a  large 
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patrimony  for  the  privilege  of  retaining  an  advantage     1855. 
or  benefit   comparatively   insignificant  in   value.     In    xerm?^ 

forcing  a  child  into  such  an  election,  a  court  of  equity 

would  (it  seems  to  me)  be  departing  from  one  of  its   &  41fe 
wisest  rules,  and  giving  encouragement  to  a  species  of      y- 
speculation  which  it  has  hitherto  shown  the  greatest    «feals. 
anxiety  to  discountenance  and  restrain. 

The  law  of  hotchpot,  as  I  understand  it,  does  not 
call  for  or  sanction  such  a  departure.  It  is  founded 
in  sentiments  of  natural  justice  and  equity,  and  pro- 
poses for  its  end  exact  equality  of  benefit  among  those 
who  stand  in  the  same  degrees  of  relationship  to  the 
persons  over  the  distribution  of  whose  estates  it  takes 
control.  It  prescribes  the  rules  for  equalizing  the  dis- 
tribution of  property  susceptible  of  distribution,  and 
does  not  (except  in  special  cases)  contemplate  the  valu- 
ation and  adjustment  of  contingent,  uncertain  or  ex- 
pectant interests. 

These  views  have  led  my  mind  to  the  conclusion 
that  Knight  and  wife  were  not  debarred  by  the  divi- 
sion of  1818  from  a  right  to  participate  in  that  of 
1852.  The  allegations  of  the  bill  and  the  admissions 
of  the  answer  in  the  suit  of  1818  are  sufliciently  broad 
to  embrace  the  interests  of  the  parties  in  the  whole 
personal  estate  of  the  intestate,  as  well  as  that  then 
ready  for  distribution  as  that  allotted  to  the  widow's 
share ;  but  looking  to  the  rights  of  the  several  parties 
and  to  the  objects  most  probably  contemplated  by 
them,  I  think  that  their  allegations  and  admissions  in 
respect  to  Knight's  advancements,  and  his  choosing 
not  to  bring  the  same  into  distribution,  ought  to  be 
construed  as  referring  to  the  two-thirds  of  the  surplus 
then  to  be  distributed,  and  not  as  extending  also  to 
the  slaves  in  the  widow's  share. 

The  question  is  one  of  the  first  impression.  In 
England  the  institution  of  slavery  does  not  exist, 
and  there  the  share  which  the  wife  takes  in  the  per- 
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1855.     Honal  estiite  of  her  deceased  husband,  in  case  of  his 

TermT  intestacy,  is   absolute.     No  precedent,   therefore,  for 
governing  such  a  case  as  this  can  be  derived  from  that 

&"w1fe    source.     The  same  may  be  said  of  many  of  our  sister 
y.       states;  and  in  none  of  the  slaveholding  states,  where 

<&al8.  laws,  in  relation  to  the  subject,  similar  to  our  own, 
prevail,  does  the  question  appear  to  have  been  yet  de- 
cided. In  the  absence  of  authority,  I  have  felt  free 
to  adopt  that  rule  which  seemed  to  me  to  be  the  most 
likely  to  attain  the  equitable  end  proposed  by  our 
statute. 

It  was  urged  at  the  bar  that  such  a  construction  of 
the  law  gives  to  an  advanced  child  an  undue  advantage 
over  the  other  children.  That  in  all  cases  of  the  kind 
the  advanced  children,  if  their  advancements  exceeded 
their  shares  of  the  surplus  to  be  distributed  in  the  first 
division,  would  hold  oft*  and  await  the  termination  of 
the  life  estate.  If  the  slaves  had  increased  in  the 
mean  time  so  as  to  make  it  to  their  interest  to  bring 
in  their  advancements  and  claim  a  share,  they  would 
do  so;  if  not,  they  would  hold  on  to  their  advance- 
ments. That  the  advanced  children  would  thus  stand 
in  a  condition  of  perfect  safety,  whilst  the  others 
might  sustain  loss  by  a  diminution  in  the  value  of  the 
slaves.  To  this  it  was  answered  that  the  advanced 
children  acquired  this  advantage  by  the  gift  of  their 
parent  in  his  lifetime,  who  had  a  right,  if  so  disposed, 
to  have  given  them  his  whole  estate  in  exclusion  of 
the  other  children;  and  that  the  like  hardship  (if  hard- 
ship it  be)  may  occur  in  any  case  of  intestacy  where 
there  are  advanced  children,  whether  there  be  several 
distributions  of  the  intestates'  property,  or  only  one. 
For  if  there  be  but  one  division,  still  till  that  division 
is  had,  the  advanced  children  hold  their  advancements, 
no  matter  how  long  it  may  have  been  since  they  re- 
ceived them.  K  the  residue  of  the  property  which 
the  intestate  kept  in  his  hands,  has  swelled  in  the  in- 
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terva],  into  a  large  estate,  tliey  may   carry  in  their     1855. 
advancements  and  claim  their  shares.     IF,  on  the  other    xeraL^ 

hand,  it  has  dwindled  away  so  as  to  be  of  little  or  no  

value,  they  may  reluse  to  go  into  the  division;  and   ^^^^ 
thus  retain  their  advancements  without  giving  any  just       y. 
cause  of  complaint  to  the  other  children.  ^als. 

Cases  may  be  supposed,  where,  from  the  very  nature 
and  condition  of  the  estate  left  by  the  intestate,  the 
advanced  children  might  continue  lawfully  to  hold  this 
position  of  supposed  advantage  for  a  long  period  after 
the  death  of  the  intestate;  as  where  the  only  property 
or  right  of  property  left  by  him  is  a  suit,  or  where  his 
whole  estate  consists  of  a  remainder  or  reversion  after 
the  expiration  of  a  particular  estate  which  at  his  death 
had  not  determined.  And  I  do  not  see  how  the  argu- 
ment founded  on  the  supposed  undue  advantage  in 
favor  of  the  advanced  children,  applies  with  any 
greater  force  to  the  position  which  they  occupy  in 
respect  to  the  slaves  in  the  widow's  share,  than  it  does 
to  that  which  they  would  hold,  in  the  cases  just  put,  in 
reference  to  the  uncertain  or  expectant  interests  there 
mentioned. 

And  if  considerations  of  possible  hardship  to  the 
unadvanced  children,  growing  out  of  the  construction 
which  I  would  give  to  the  law,  still  present  them- 
selves as  objections  to  its  adoption,  it  seems  to  me 
they  are  greatly  overweighed  by  views  of  the  manifest 
injustice  to  the  advanced  child,  which  might  be  done, 
under  the  working  of  the  opposite  construction.  Un- 
der the  lirst  mentioned  construction,  the  unadvanced 
children  could  in  no  state  of  things  be  deprived  of 
their  equal  shares  in  the  estate  left  by  the  intestate 
undisposed  of.  In  case  the  advanced  children  should 
elect  not  to  go  into  hotchpot  at  the  last  division,  the 
other  children  would  get  the  whole  estate  left  by  the 
intestate.  If  the  advanced  children,  on  the  other 
hand,  should  go  into  the  division,  then  the  other  chil- 
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1855.     (Iren  would  get  their  equal  shares  not  only  of  the  es- 
Terra?^  tate  letY,  but  also  of  that  advaAced  in  his  lifetime,  by 

the  intestate.     In  no  ease  are  the  unadvan<!ed  children 

^"^l^fc    exposed  to  the  great  hazard  which  must  be  encoun- 
y.       tered  by  the  advance^l  children,  and  which  may,  in. 
<!tal8.     some  cases,  as  we  have  shown,  eventuate  in  the  loss 
to  them  of  interests  of  great  value,  if  they  are  forced 
ink)  speculative   elections   resjiecting   uncertiun,    con- 
tingent or  expectant  estates. 

A  serious  objection  to  forcing  an  advanced  child 
into  an  election  respecting  such  interests,  is  to  be 
found  in  the,  consideration  that  his  pecuniary  condition 
might  be  such  as  to  forbid  his  making  a  free,  even  if 
he  could  make  an  intelligent  and  well  informed  elec- 
tion in  the  matter.  He  might  from  his  straightened 
circumstances,  be  wholly  unable  to  pay,  presently,  the 
excess  of  his  advancement  over  and  above  his  share 
of  the  property  about  to  be  distributed,  and  would 
thus  be  constrained,  by  necessity,  and  not  by  the  elec- 
tion and  choice  of  his  judgment,  to  forego  the  acquisi- 
tion or  preservation  of  that  which,  if  left  free  to 
choose,  he  would  regard  and  elect  to  take  as  an  inter- 
est of  great  prospective  value. 

Upon  the  whole,  without  any  particular  conside- 
ration of  the  question  discussed  at  the  bar,  whether 
a  married  woman,  who  is  no  party  to  the  proceed- 
ings, could  be  bound  by  the  election  of  her  hus- 
band in  respect  to  her  reversionary  interest  in  the 
slaves  in  the  widow's  share,  (the  decision  of  that 
question  being,  in  the  view  I  take  of  the  case,  unne- 
cessary,) I  think  that  the  court  erred  in  its  decree  of 
September  1852,  in  excluding  Knight  and  wife  from 
a  participation  in  the  division  of  the  slaves  in  Mrs. 
Carter's  share ;  and  in  decreeing  the  proceeds  of  the 
slaves  in  the  lot  assigned  to  the  appellants  by  the 
commissioners,  to  be  distributed  among  the  appellees. 
It  also  seems  to  me  that  Knight  and   wife  have,  by 
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their  aiHwer  to  the  bill  in  the  suit  of  1818,  precluded     1855. 
themselves  from  any  right  to  show  that  their  advance-    xerm?^ 

ments  were  not  equal  in  value  to  the  shares  of  the  

other  children  respecitively  in  the  surplus  then  dis-  ^"^^f^^ 
tributed.  And  as  testimony  has  been  taken  on  both  y. 
sides  in  respect  to  said  advancements,  and  has  not  &a\B. 
resulted,  iis  it  seems  to  me,  in  providing  that  they  were 
of  greater  value  than  the  shares  of  the  other  children 
in  said  surplus,  the  errors  of  the  Circuit  court  would, 
in  my  view,  be  corrected  simplj'  by  reversing  so  much 
of  the  decree  of  September  1852  as  decrees  the  pro- 
ceeds of  the  slaves  allotted  to  the  ai)pLdlants  by  the 
commissioners  to  be  distributed  among  the  appellees, 
and  decreeing  the  same  to  be  paid  to  the  appellants. 
But  whilst  a  majority  of  the  court  concur  with  me 
in  holding  tliat  Knight  and  wife  ought  not  to  be  ex- 
cluded from  participating  in  the  division  of  the  slaves 
in  Mrs.  Carter's  share,  they  are  also  of  opinion  that 
the  other  children  are  entitled  (if  any  of  them  so 
desire)  to  have  an  account  of  Knight's  advancements; 
and  that  the  cause  should  be  remanded,  with  liberty 
to  the  appellees  to  call  for  such  an  account,  and  to 
show,  if  they  can,  that  Knight's  advancements  ex- 
ceeded in  value  the  shares  distributed  to  the  other 
children  respectively  in  the  division  of  1818.  That 
in  stating  the  account,  Knight  should  be  charged  with 
his  advancements  as  of  the  date  of  the  death  of  the 
intestate,  and  with  interest  thereon  from  said  date  to 
that  of  the  division  in  1818.  And  if  the  aggregate 
of  said  advancements  and  interest  are  found  to  exceed 
the  value  of  the  shares  aforesaid  respectively,  such 
excess,  together  with  interest  thereon  from  the  last 
mentioned  date  to  the  first  of  January  1852,  the  date 
of  the  decree  for  the  division  of  the  slaves  in  Mrs. 
Carter's  share,  should  be  charged  to  the  appellants, 
as  the  advancement  to  be  accounted  for  before  receiv- 
ing any  share  in  the  proceeds  of  said  slaves.  But  that 
Vol.  XII — 7 
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1855.     if  on  taking  said  account  it  should  result  in  showing 
Terrn^^  that  Knight's  advancements  do  not  exceed  in  value 

the  shares  allotted  to  the  other  children  in  the  divi- 

&^w1fe   ^^^^  ^^  1818,  or  if  no  such  account  be  called  for,  then 
y.       the  Circuit  court  should  decree  the  proceeds  of  the 
&al8.    slaves  allotted  to  Knight  and   wife  by  the  commis- 
sioners under  the  decree  of  January  1852  to  be  paid 
to  them.     And  the  decree  which  I  have  prepared  is 
in  accordance  with  the  last  mentioned  opinion. 

Lee,  J.  concurred  in  the  results  of  the  opinion  of 
Judge  Daniel  ;  and  also  in  the  reasoning  upon  the 
question  of  postponing  the  election,  as  applied  to 
slaves  allotted  to  the  widow. 


MoNCURE,  J.  concurred  iu  the  results  of  the  opinion 
and  in  most  of  the  reasoning,  on  the  ground  of  the 
peculiar  nature  of  slave  property.  He  thought  an 
advanced  child  might  postpone  his  election  until  the 
division  of  the  dower  slaves.  He  was  rather  inclined 
to  think  that  in  the  case  stated  by  Judge  Daniel  by 
way  of  illustration,  the  advanced  child  would  not  be 
entitled  to  postpone  his  election. 

Allen,  P.  concurred  in  the  results  of  the  opinion, 
and  also  in  the  reasoning,  except  the  case  stated  as 
an  illustration ;  and  was  rather  inclined  to  think  that 
correct. 

Samuels,  J.  dissented.  He  was  for  affirming  the 
decree. 

The  decree  wjis  as  follows : 

It  seems  to  the  coiirt,  that  the  appellants  ought  not 
to  be  estopped  by  the  answer  of  the  male  appellant, 
filed  in  the  suit  brought  by  Jane  Carter,  Lyddall 
Bacon  and  others,  in  the  County  court  of  Xottoway, 
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in  January  1818,  or  by  any  other  matter  appearing  in     1865. 
the  cause,  from  participating  in   the   (Tistribution  of   xerm!^ 

the  slaves  assigned  and  allotted  to  Mrs.  Carter  in  said  

suit,  as  her  third  part  of  the  slaves  of  her  deceased  ^"^^f^ 
husband  William  Carter;    and  consequently  that  so       v. 
much  of  the  decree  of  the  5th  of  October  1852,  as     &als. 
decides  that  they  are  not  entitled  to  such  participa- 
tion, and  decrees  the  proceeds  of  the  slaves  allotted 
to  the  appellants  by  the  commissioners  in  pursuance 
of  the  interlocutory  order  of  the   1st  of  January  1852, 
is  erroneous;  and  the  said  decree  is  reversed  in  said 
particulars,  and  affirmed  as  to  the  residue,  with  costs. 

And  it  seeming  further  to  the  court,  that  before 
passing  finally  on  the  rights  of  the  parties  it  would 
be  right  to  allow  the  appellees  to  have  an  account  of 
advancements  made  by  the  intestate  William  Carter 
in  his  lifetime,  to  the  appellant  Knight,  if  they  or  any 
of  them  shall  so  desire,  and  that  whilst  Knight,  by 
his  answer  in  the  suit  of'  1818,  before  mentioned,  has 
estopped  himself  from  showing  that  such  advance- 
ments are  not  equal  in  value  to  the  respective  shares 
received  by  the  distributees  in  said  suit,  the  appellees 
ought  yet  to  be  allowed  to  show,  if  they  can,  that 
said  advancements  were  of  greater  value,  the  cause 
is  remanded  for  further  proceedings.  And  liberty  is 
given  to  the  appellees  or  either  of  them,  to  call  for 
said  account,  and  to  show  before  the  commissioners 
by  any  competent  proofs,  the  value  of  said  advance- 
ments. 

In  stating  said  account,  the  appellants  are  to  be 
charged  with  said  advancements  as  of  the  date  of 
the  death  of  the  intestate,  with  interest  thereon  to 
the  Ist  of  January,  the  date  of  the  filing  of  the  bill 
in  the  suit  for  a  division  in  the  County  court  of  Not- 
toway, before  mentioned;  and  if  the  aggregate  of 
said  advancements  and  interest  shall  be  found  to  ex- 
ceed  in  value  the   respective  shares   allotted  to  the 
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1855.  ilistrilmtoes  in  said  division,  then  >\wh  oxce-^s,  togetber 
''xera^'  witli  interest  t4iereon  trom  the  s;iid  1st  January  1818 
to  the  1st  of  January  1^52,  the  date  of  the  liliuij:  of 
the  hill  in  this  cause,  is  to  he  treated  as  the  amount 
of  advaneement-  with  whieh  the  apj>ellants  are  to  be 
ehariretl  before  receiving,  as  <li-tributees  of  the  intes- 
tate, any  part  of  the  itro.-eeils  of  tlie  slaves  allotted 
to  them  by  the  comniis-iiouers,  in  pursuance  of  the 
inter!. K'Utory  order  of  the  last  mentioned  date.  If, 
ho'Aevcr,  on  takiuir  saitl  aicount,  it  is  matle  to  apj>ear 
tijat  the  advancements  statvil  0!i  the  princij>les  al>ove 
indicated,  did  n<.>t,  in  January  ISl"^,  exceed  the  shares 
received  by  the  distributees  res|>ectively,  in  the  di\'i- 
sion  afores;iid  of  that  date;  or  if  s;iid  account  i<  not 
called  for,  the  Circuit  court  is  to  remler  a  decree  in 
favor  of  the  appellants  (or  the  proctn^ds  of  the  slaves 
aforesaid,  alh>ttcd  to  them  by  the  commissioners  as 
aforesaid. 


COURT    OF    APPEALS    OF    VIRGINIA.  53 


Richardson's  ex'x  <f  al,  v.  Jones.  1855. 

January 


(Absent  Samuels,  J.*) 
January  29. 

1.  A  judgment  by  confession  entered  by  mistake  of  the  clerk 

instead  of  a  judgment  upon  ttil  dicity  cannot  be  corrected  at 
the  next  term  of  the  court,  under  either  the  first  or  the  fifth 
sections  of  ch.  181  of  the  Code,  p.  680. 

2.  An  entry  that  the  defendant  relinquishing  his  plea  of  payment, 

eaith  he  cannot  gainsay  the  plaintifi'^s  acti(tn  for  the  sum  of 
6ic.  and  judgment  accordingly,  is  a  judgment  by  confession, 
and  releases  all  previous  errors  in  the  proceedings  in  the  cause. 

3.  In  an  action  of  debt  against  two,  one  dies,  and  the  suit  is  revived 

against  his  administratrix;  and  then  she  and  the  other  de- 
fendant give  separate  confessions  of  judgments,  and  a  sepa- 
rate judgment  is  entered  against  each.    This  is  not  error. 

The  case  is  fiilly  stated  by  Ju<lge  Lee  in  liis  opinion. 

The  case  wtus  8ul)mi»,teo,  \x\kou  th.e  p^j^itlon-bv  Murson^ 
for  the  appellant.  ,,    .       , 

There  was  no  counsel  for  the,  ai)rel'ee  *  ♦   - 

Lee,  J.  This  is  tui  action  of  debt  brought  in  the 
Circuit  court  of  Clarke  county  by  Jatnes  Jones  against 
John  Richardson  and  Thornton  P.  Pendleton,  upon  a 
single  bill  for  the  sum  of  five  hundred  and  eighteen 
dollars  and  titty-seven  cents.  The  defendants  appeared 
and  tiled  the  plea  of  i>aynient,  upon  which  issue  was 
joined.  At  the  May  term  1849,  the  death  of  the  de- 
fendant Richardson  was  suggested;  and  subsetiuently 
a  snre  fuclds  was  sued  out  against  Mary  Richardson 
his  executrix,  to  show  cause  why  the  suit  should  not 


Term. 


*He  rendered  the  first  judgment  in  the  ca?e. 
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1855.     be  revived  against  her.     This  process  was  returned 
Term^^  executed,  and  at  the  October  term  an  order  was  made 
reviving  the  cause  against  her  as  such  executrix.     An 


^Jf^^''t  amended  declaration  was  then  filed  bv  the  plaintiff, 
&  al.     and  a  special  plea  by  the  defendants.     To  this  special 

*  Jones.  P'^'^  ^^  special  demurrer  was  filed,  and  the  defendants 
joined  in  the  demurrer.  At  the  October  terra  1851 
this  demurrer  wa^  argued  and  was  overruled  by  the 
court;  and  upon  the  following  day  in  the  same  term 
an  entry  was  made  to  the  following  effect:  "Came 
the  parties  by  their  attorneys  and  the  defendant  the 
executrix  of  John  Richardson  deceased,  relinquishing 
her  plea  of  payment  saith  she  cannot  gainsay  the 
plaintiff's  action  for  the  sum  of  five  hundred  and 
eighteen  dollars  and  fifty-seven  cents,  with  interest 
from  the  7th  day  of  March  1848  till  paid  and  the 
costs."  And  judgment  accordingly  was  entered  up 
against  her  to  be  levied  of  the  goods  of  her  testator, 
&c.  And  upon  the  same  day  a  similar  entry  was 
made  as  to  the  defendant  Pendleton,  and  judgment 
entered  up  against  him  for  the  same  debt,  interest  and 
costs.  At  the  following  term  of  the  court,  that  is  to 
say,on  the  2nd  of  May  i8i)2,  the  following  entry  was 
made:  "On  motion  of  the  defendant,  (the  plaintiff 
having  notiee<^)  ami  iit  appearing  to  the  satisfaction  of 
the  court  that  the  judgment  rendered  in  this  cause  at 
the  last  term  was  erroneous  by  an  error  of  the  clerk 
in  entering  the  same  as  a  judgment  by  confession,  it 
is  ordered  that  the  same  be  set  aside  and  the  following 
entry  made  nmic  pro  tunc:  This  day  came  the  plaintiff 
by  his  attorney,  and  the  defendant  withdrawing  the 
plea  of  payment,  saith  nothing  ii;  bar,  whereby  the 
plaintiff  remams  thereof  undefended:  Therefore  it 
is  c(msidered  by  the  court  that  the  plaintiff  recover 
against  the  defendant"  the  debt,  interest  and  costs 
specified  in  the  two  former  judgments.     The  defen- 


COURT   OF    APPEALS   OF   VIRGINIA.  55 

dants  then  applied  for  and  obtained  a  supersedeas  from     1855. 
this  court.  ^^l"^ 

The  action  of  the  court  at  the  May  term  1852  in  

setting  aside  the  judgment  of  the  previous  term,  and  g^n'gex'x 
rendering  a  new  judgment  in  lieu  thereof,  was  founded,  &  al. 
it  may  be  presumed,  upon  the  idea  that  the  case  was  jones. 
within  the  fifth  section  of  ch.  181  of  the  Code,  p.  681 
authorizing  the  reversal  and  amendment  of  judgments 
in  certain  cases  in  the  same  court,  at  a  subsequent 
term,  or  by  the  judge  in  vacation,  or  upon  the  notion 
that  the  supposed  error  in  the  judgments  was  one 
proper  to  be  corrected  by  a  writ  of  error  coram  nobis, 
and  therefore  might  be  made  the  subject  of  a  sum- 
mary yjroceeding  by  motion  under  the  first  section  of 
the  chapter  above  mentioned.  I  think  it  can  be  sus- 
tained upon  neither.  The  judgment  rendered  at  the 
October  .term  (if  the  two  several  judgments  then 
entered  may  be  regarded  as  constituting  one  final 
judgment,)  was  set  aside  because  it  appeared  to  the 
satisfaction  of  the  court,  that  it  was  improperly  en- 
tered as  a  judgment  by  confession  by  an  error  of  the 
clerk.  This  was  a  matter  which  could  not  appear 
from  the  record  as  it  stood,  but  must  have  been 
shown  in  proof;  and  in  such  a  case  no  reversal  or 
amendment  could  be  effected  under  the  fifth  section, 
which  only  applies  where  the  supposed  error  appears 
in  some  part  of  the  record.  So  recently  held  by  this 
court  in  PoweWs  case,  11  Gratt.  822.  Xor  was  it  a 
proper  case  for  a  writ  of  error  coram  nobis.  This  writ 
lies  where  some  defect  is  alleged  in  the  process  or 
the  execution  thereof,  or  some  misprision  of  the  clerk, 
or  some  error  in  the  proceedings  arising  from  a  fact 
not  appearing  upon  their  face,  as  where  judgment  is 
rendered  against  a  party  after  his  death,  or  who  is  an 
infant  or  feme  covert,  Gordon  v.  Fi^azier,  2  Wash.  130; 
Beat  v.  Patten,!  Rand.  25;  Tidd's  P.  F,  513.  But 
it  does  not  lie  to  correct  any  error  in  the  judgment 
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1855.     of  the  court,  nor  to  contradict  or  put  in  issue  a  fact 
Term.^  directly  passed  upon  and   affirmed  in  the  judgment 

itself.     If  this  could  be  done  there  would  be  no  end 

son'Bex'x*^  litigation,  and  little  security  for  the  titles  to  pro- 
&al.  perty.  Accordingly  it  is  a  well  settled  doctrine,  that 
Jones,  where  a  matter  is  plainly,  directly  and  unequivocally 
affirmed  by  the  Judgment  of  a  court  of  record,  the 
record  in  itself  imports  such  incontrollable  credit  and 
verity  that  it  admits  of  no  averment,  plea  or  proof  to 
the  contrar3\  Coke  Litt.  260  a;  Field  v.  G'Ms,  Pet. 
C.  C.  R.  155;  Wood  v.  Jackson,  8  Wend.  R.  1.  And 
it  has  been  held  in  this  court,  that  where  in  an  entry 
of  a  judgment  against  a  principal  and  his  sureties, 
the  latter  of  whom  appeared  by  an  attorney  in  fact 
under  a  power,  who  confessed  judgment  for  them,  it 
was  expressed  that  such  judgment  was  with  a  stay 
of  execution  for  a  given  time,  it  was  not  competent 
even  in  a  court  of  equity  to  aver  or  prove  that  sa 
much  of  the  entry  as  related  to  the  stay  of  execution 
was  without  the  consent  of  the  attorney  for  the  sure- 
ties. OdioeJh  V.  Shields  ^  Sommern'lle,  2  Rob.  R.  305. 
In  this  case  the  ground  of  the  motion  to  set  aside 
the  judgment,  was  that  the  defendants  had  not  said* 
they  could  not  gainsay  the  plaintiff's  ajtion,  as  the 
record  stated;  and  that  the  entry  of  judgment  thtire- 
upon  as  by  confession  was  through  an  error  of  the 
clerk.  It  was  thus  sought  directly  to  contradict  the 
record  by  evidence  alhufde,  and  to  prove  that  what  it 
asserted  was  not  true.  This  we  have  seen  could  not 
be  done.  Xor  can  the  error  be  regarded  as  a  mere 
clerfcal  misi)rision.  It  there  were  such  error  it  con- 
sisted, in  the  legal  sense,  in  the  courts  rendering  a 
judgment  as  by  confession,  if  such  was  the  character 
of  the  judgment,  where  no  acknowledgment  of  the 
plaintift's  action  had  been  in  fact  made;  and  this  was 
a  matter  not  to  be  put  in  issue  upon  a  writ  of  error 
cor(nn  mjbis  or  the  motion  substituted  in  its  place. 
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I  think  therefore  the  Circuit  court  erre<l  in  its  order     1855. 
of  the  2d  of  May  1852,  and  in  proceeding  to  render    Xerm7 

a  new  judgment  in  lieu  of  those  which  it  undertook  

by  that  order  to  set  aside.  golvse^x 

This  brings  us  to  the  two  several  judgments  ren-     &  al- 
dered  on  the  16th  of  October  1851.     It  is  insisted  on    jones. 
behalt  of  the  plaintiffs  in  error,  that  there  are  various 
irregularities  in  the  proceedings  for  which  they  also 
should  be  reversed.     But  a  preliminary  enquiry  arises 
as  to  the  true  nature   and   character   of  these  judg- 
ments.    For  if  as  the  court  in  its  order  of  the  2d  May 
1852  assumed,  they  are  to  be  regarded  as  judgments 
by  confession,  they  will   not  be  disturbed  by  reason 
of  any  previous  errors  or  irregularities  that  may  have 
occurreil  in  the  proceedings;  because  by  our  statute 
a  judgment   by   confession   is   equal    to   a  release  of 
errors.     Code,  ch.  181,  §  2,  p.  680.     I  think  they  are 
plainly  judgments   by   confession.     Judgment   in   an 
action  at  law  for  the  plaintiff,  is  either  by  default  for 
want  of  plea  after   appearance,  or  uil  dint  as   it   is 
termed,  or  under  our  statute,  by  default  for  failure  to 
ap[)ear  after  having  been  duly  summoned,  or  In-  non 
mm  mfommtus  where  the  defendant's  attorney  having 
appeared  says  he  is  not  informed  of  any  answer  to 
be  given  to  the  action,  or  by  confession  or  cof/novit 
artluuem.     1  Tidd's  Pr.  609;  2  Id.  962;  2  Tuck.  Com. 
320;    Code,  ch.   171,  §   42,  p.   651.     The  judgments 
here    were   not   of   either   of   the   three   classes   first 
named,   but   the   defendants   severally   appeared   and 
relinquishing  their  plea  previously  pleaded,  said  they 
could  not  gainsay  the  plaintift*'s  action  for  a  specified 
sum  with  interest  from  a  particidar  time  and  costs  of 
suit.     This   was   fully    equivalent   to   an   express   ac- 
knowledgment of  the  action  for  so  much,  and  it  will 
be  found    that   the  judgments   as   rendered   eonform 
very  nearly  to  the  precedents  of  a  judgment  upon  a 
tvffnorif  {niioftnn  to  be  found  in  the  books  of  Pleadings 
Vol.  XII— 8 
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1855.    and  Entries.     See  2  Lilly's  Ent.  470,  485;  10  Went. 
^Term*!^  Plead.  450,458;  Tidd's  Pract.  Forms  191,192.     All 

enquiry  into  the  regularity  of  the  prenous  proceed- 

son'sex'x  ^^^^  ^^  ^^^^  closed,  and  the  only  question  that  can  be 
&  al.  made  is  as  to  the  regularity  of  several  judgments 
Jones,  against  the  defendants.  The  acknowledgment  of  the 
action  was  not  made  by  them  conjointly  but  by  each 
severally,  by  the  executrix  of  Richardson  for  the  estate 
ot  her  testator,  and  Pendleton  for  himself;  and  I 
can  perceive  no  good  reason  why  the  judgments  should 
not  be  entered  up  severally  as  the  acknowledgments 
were  made.  Where  two  parties  are  bound  by  joint 
contract  and  one  dies,  by  the  common  law  rule  the 
representative  of  the  party  so  dying  would  be  dis- 
charged from  liability.  7  Bac.  Abr.  "Obligations," 
(D)  4,  Bouv.  ed.  p.  249;  Foster  v.  Hooper,  2  Mass.  R. 
572;  AticelVs  adm'r  v.  Milton,  4  Hen.  &  Munf.  253. 
By  our  statute,  however,  such  representative  may  be 
charged  in  the  same  manner  as  he  might  have  been 
if  the  parties  had  been  bound  severally  as  well  as 
jointly.  Code,  ch.  144,  §  13,  p.  582.  But  at  law  he 
must  be  sued  in  a  separate  action,  for  he  cannot  be 
sued  jointly  with  the  survivor  because  the  judgment 
against  one  is  de  bonis  testatoiis  and  the  other  de  bonis 
propriis,  1  Chit.  PI.  (Phil.  ed.  1828,)  p.  40,  and  autho- 
rities cited  in  note  (i.)  And  so  if  the  death  occur  after 
suit  brought  upon  the  joint  contract,  and  before  ver- 
dict, the  suit  abates  as  to  the  party  so  dying,  though 
by  our  statute,  it  may  proceed  against  the  surviving 
defendant,  and  the  plaintiff  is  put  to  a  new  action 
against  the  representative  of  the  deceased  party.  See 
Code,  ch.  174,  §1,2,  p.  656.  It  should-  seem  there- 
fore  that  several  judgments  were  more  appropriate 
than  a  joint  one  against  Pendleton  personally  and 
asrainst  the  other  defendant  as  executrix  of  Richard- 
son.  Certainly  it  cannot  be  to  the  prejudice  of  the 
plaintiffs  in  error  that  judgments  were  rendered  against 
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them  m^on  their  several  confessions  in  the  manner  in     1855. 
which   they   were   properly   and   legally   chargeable;    xemT 

aud  if  it  were  even  an  error  in  point  of  form  to  do 

so  in  a  joint  action,  I  should  still  think  it  not  one  for  ^^Jf,^f ^T" 

son  s  6x  jl. 

which  those  judgments  should  be  reversed.  In  White  &  al. 
V.  7>«%,  5  Call  98,  the  action  was  upon  a  joint  bond  jones. 
against  several.  The  writ  was  served  upon  the  re- 
spective defendants  at  different  times,  but  the  pleas 
filed  were  the  same,  and  separate  judgments  were 
rendered  aarainst  the  defendants  durins^  the  same  term. 
This  was  held  not  to  be  erroneous,  and  the  judgments 
were  affirmed. 

I  am  of  opinion  to  reverse  the  judgment  of  the  '2d 
of  May  1852,  and  to  affirm  those  of  the  16th  of  Oc- 
tober 1851;  and  as  the  defendant  in  error  must  be 
regarded  as  the  party  substantially  prevailing  because 
he  is  thus  restored  to  his  judgments  of  the  earlier 
date,  I  think  he  should  recover  his  costs  in  this  court. 

The   other  judges    concurred  in   the    opinion   of 
Lee,  J. 

The  last  judgment  reversed,  and  the  ftrst  judgment 
reinstated. 


Term. 
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1S55.  Suckley's  (uhn'r  v,  Rotcuford  ^  als. 

January 

January  29. 

1.  The  act  of  5  George  2,  ch.  7,  \  4,  subjecting  lands,  slaves,  &c.  in 
the  colonies  to  payment  of  debts*,  was  the  law  of  Alexandria 
county  in  the  District  of  Columbia  from  June  24th,  1812. 

2.  In  favor  of  a  judgment  creditor  of  a  deceased  debtor,  his  real 
estate  was  not  merely  a  secondary  fund  for  the  payment  of 
the  debt,  but  the  real  and  personal  estate  were  equally  liable. 

3.  The  judgment  creditor  might  file  a  bill  in  equity  against  the 
executor  and  devisees  to  subject  the  real  and  personal  estate 
to  the  payment  of  his  debt. 

4.  The  judgment  creditor  was  not  bound  to  pursue  debtors  of  his 
debtor  living  out  of  the  District  of  Columbia,  before  proceed- 
ing to  subject  the  real  estate. 

5.  A  party  to  the  suit  claiming  to  have  purchased  a  part  of  the 
real  estate  at  a  sale  for  taxes,  and  to  have  received  a  convey- 
ance therefor;  but  such  purchase  having  been  made  before 
the  decree  directing  the  real  estate  to  be  sold  at  the  suit  of 
the  creiitor,  he  cannot  set  up  his  purchase  by  a  bill  to  review 
the  ilecree  on  that  ground. 

6.  A  rule  of  practice  prescribed  by  the  Supreme  court,  which  is  in 
conflict  with  an  act  of  congress,  is  void. 

At  the  April  term  1820  of  the  Circuit  court  of  the 
District  of  (^ohimhia  for  the  couuty  of  Alexandria, 
George  Suckley,  surviving  partner  of  Holey  k  Suck- 
ley,  recovered  a  judgment  against  Richard  Libhy  for 
the  sum  of  eleven  thousand  and  seventy-one  dolhirs  and 
thirty-two  cents,  with  interest  from  the  19th  of  June 
1819;  upon  which  an  execution  was  issued  in  the 
following  November,  and  was  returned ''no  property 
found."  This  judgment  was  upon  a  debt  which  had 
accrued  since  the  year  1812.  Libhy  made  a  payment 
on  this  judgment  by  the  assignment  of  eighteen  notes 
of  R.  L.  Carne,  so  that  the  balance  due  on  the  1st  of 
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December  1820  was  five  thousancj  four  hundred  and     1855. 
four  dollars  and  eighty-three  cents.  Term.^ 

In  1821  Libby  died,  having  first  made  his  will,  by  — 

which  he  gave  the  whole  of  his  estate  to  the  children  ^^^^®y'® 
of  his  deceased  sister  Carne;  and  Lewis  Hipkins,  who       v. 
had  married  one  of  these  children,  qualified  as  execu-     f^^d  ' 
tor  of  the  will.  ^a^- 

In  January  1824  Suckley  filed  his  bill  in  the  Circuit 
court  of  the  District  of  Columbia  for  Alexandria,  in 
which  he  set  out  his  judgment  against  Libby,  and  the 
payment  he  had  made  upon  it,  the  death  of  Libby, 
and  his  will.  lie  alleijed  that  Libby  had  died  seized 
of  some  real  and  a  small  personal  estate  within  the 
county  of  Alexandria;  that  the  children  of  Mrs.  Carne, 
to  whom  it  was  given  by  his  will,  were  Mary  the  wife 
of  Lewis  Ilipkins,  Jane  the  wife  of  Bartholomew 
Rotchford,  Susanna  the  wife  of  Nicholas  Thornton, 
Richard  L.  Carne  and  William  Carne;  and  making 
the  children  and  the  husbands  of  the  females,  and 
Hipkins  as  executor,  parties  defendants,  he  alleged 
that  the  |)ersonal  estate  was  insolvent  and  inadequate 
to  the  payment  of  the  testator's  debts;  and  asked  that 
he  might  have  satisfaction  of  his  judgment  out  of  the 
real  estate  to  the  extent  the  personal  estate  should 
prove  insufficient. 

Hipkins  and  wife  and  Richard  L.  and  William  Carne 
answered  the  bill.  They  admitted  the  judgment  and 
the  will,  and  that  the  devisees  and  legatees  were  pro- 
perly named.  Hipkins  stated  a  further  payment  that 
he  had  made  upon  the  judgment;  and  they  all  insisted 
that  the  real  estate  was  not  liable,  because  they  said 
there  was  a  large  personal  estate  belonging  to  the  tes- 
tator, consisting  chiefly  of  sundry  large  debts  due  from 
persons  in  the  states  of  Virginia  and  Kentucky,  which, 
when  collected,  would  be  more  than  sufficient  to  dis- 
charge the  balance  due  upon  the  judgment.  And 
they  refer  to  a  debt  due  from  John  Field  of  Kentucky, 


Si 
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18.55.     and  three  debts  du^  from   Aaron   Kee   of  Virginia, 
Term7  which    were   placed   by   Libby   in    the   hands    of  the 

plaintiff,  and  were  to  be  applied  to  this  judgment,  but 

"«?m^'^  for  which  the  plaintiff  had  not  given  the  credit,  nor 
V.       had  he  rendered  any  account  to  the  defendants, 
ford         lu  1826  an  order  wa^s  made  on  the  motion   of  the 
*a^8.     plaintiff,  directing  a  commissioner  of  the  court  to  re- 
port to  the  court  the  account  between  the  plaintiff' 
and  the  executor  of  Libby,  showing  the  balance  due 
*  on  the  judgment.     This  repoit  was  returned  in  June 
1826,  and  showed   a   balance   due   of  four   thousand 
nine  hundred  and  sixty-nine  dollars  and  thirty  cents, 
with  interest  from  the  first  of  June  1825.     In  1830  the 
court  made  another  order,  directing  a  commissioner  to 
settle  the  account  of  Hipkins'  administration  on  the 
estate  of  Libby.     This  report  was  returned  in   1831, 
and  shows  a  balance  of  four  hundred  and  thirteen  dol- 
lars and  twenty-six  cents  due  by  the  executor  on  the 
Ist  of  Xovember  1830.     This  report  did  not  allude  in 
any  manner  to  the  debts  of  Field  and  Kee. 

At  the  October  term  for  1839  the  cause  came  on  to 
be  heard,  and  the  decree  recites  that  it  was  set  for 
hearing  as  to  Hipkins  and  wife,  and  the  two  Games, 
upon  the  bill,  answers,  &c. ;  that  the  bill  had  been 
regularly  taken  for  confessed  and  set  for  hearing  as  to 
Rotchford  and  wife;  and  it  appearing  to  the  satisfac- 
tion of  the  court  that  the  order  of  publication  made 
at  November  term  1823  against  Nicholas  Thornton 
and  Susanna  his  wife,  had  been  duly  executed,  and 
they  failing  to  appear,  &c.  the  court  doth  order  the 
bill  to  be  taken  for  confessed  and  set  for  hearing  as  to 
said  Nicholas  Thornton  and  Susanna  his  wife.  It  then 
directs  Hipkins  to  pay  to  the  plaintiff  the  sum  of  four 
hundred  and  thirteen  dollars  and  twenty-six  cents, 
ascertained  by  the  report  of  the  commissioner  to  be 
in  his  hands  as  executor  of  Libby,  with  interest.  And 
unless  the  defendants  or  some  of  them  should  bv  the 
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11th  of  May  next  pay  to  the  plaintiff  the  balance  of    1855. 
his  judgment,  after  crediting  the  sum  aforesaid  with    xerm!^ 

interest,  a  commissioner  named  was  directed  to  sell 

the  real  estate  of  which  Libby  died  seized,  or  so  much^^^,^® 
a^  might  be  necessary  to  pay  said  balance,  in  the  man-       v. 
ner  and  upon  the  terms  stated  in  the  decree.  ford 

A  copy  of  this  decree  was  served  on  liotchford  on     '^^^^* 
the  1st  of  April  1840;  and  it  was   endorsed,   to  be 
final  a8  to  Rotchford  and  wife,  unless  cause  be  shown 
to  the  contrary  on  or  before  the  first  day  of  the  next 
term. 

"  And  at  a  court  continued  and  held  the  day 

of  May  1840,  came  the  parties  by  their  attorneys,  and 
on  the  plaintift''s  motion,  the  decree  of  the  last  term  is 
made  final." 

In  April  1841  Rotchford  and  wife,  and  Richard, 
Mildred,  William  and  Mary  Thornton  filed  a  bill  to 
enjoin  the  execution  of  the  decree  of  October  1839,  and 
to  review  it.  They  charge  that  Nicholas  and  Susanna 
Thornton  died  as  early  as  1827,  but  that  the  suit  had 
not  been  abated  as  to  them  or  revived  against  the 
complainants  Richard,  &c.  who  were  the  heirs  of  Su- 
sanna Thornton.  That  the  bill  of  the  plaintiff*  does 
not  allege  that  execution  had  been  issued  upon  his 
judgment  in  the  lifetime  of  Libby.  That  the  judg- 
ment had  not  been  revived  either  against  the  executor 
or  the  heirs.  And  Rotchford  alleges  that  the  real 
estate  of  Libby,  which  remained  to  be  sold  by  the 
commissioner,  had  been  sold  for  taxes  due  to  the  city 
of  Alexandria,  and  purchased  by  him,  and  had  been 
regularly  conveyed  to  him  on  the  24th  of  June  1839. 
And  they  set  out  the  following  errors,  for  which  the 
decree  should  be  reviewed  and  reversed: 

Ist.  That  the  complainant  had  a  complete  and  ade- 
quate remedy  at  law,  and  therefore  the  court  as  a 
court  of  equity,  had  no  jurisdiction  of  the  cause. 

2d.    That  Nicholas  Thornton  and  Susanna  his  wife 
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1855.     were  not  alive  at  the  time  of  said  decree  made  in  the 
Januarv 

Term;    ^•'^"^^- 
3d.    Because  the  said  Richard,  Mildred,  William  and 

*  Tdin'r  "^  ^^'"^^y  Thornton  were  not  parties  to  the  suit,  and  were 
V.       not  bound  by  the  decree, 
ford         -^th.    Because   said   property   had    l)een    before   the 
&als.     rendition  of  said  decree,  legally  sold  and  conveyed  by 
the  common  council  of  Alexandria  for  a  valuable  con- 
sideration. 

For  these  errors  they  prayed  that  the  decree  of 
1840  might  be  reviewed  and  reversed;  and  in  the 
mean  time  that  the  sale  of  the  real  estate  of  Libby 
might  be  enjoined.  The  injunction  was  granted  as 
prayed. 

Suckley  answered  the  bill  at  great  length,  but  it  is 
unnecessary  to  state  the.  grounds  of  defense  takeii  in 
it.  As  to  the  sale  of  the  projjcrty  for  the  taxes,  he  in- 
sisted that  the  sale  was  void  for  irregularity;  and  that 
some  ot  the  devisees  of  Libby  lived  all  the  time  in 
Alexandria,  with  ample  means  to  pay  the  taxes,  and 
that  Rotchford  himself  during  the  whole  time  lived 
either  within  the  city  or  within  a  mile  of  it,  and  was 
in  independent  circumstances. 

In  November  1844  the  cause  came  on  to  be  heard, 
when  the  court  annulled  and  set  aside  the  decree  of 
1840,  except  as  to  so  much  of  the  property  as  had 
been  sold  by  the  commissioner,  for  which  conveyances 
were  directed  to  be  made  to  the  purchasers.  And 
leave  was  given  to  Suckley  to  amend  his  bill  and 
make  the  children  of  Susanna  Thornton  parties  de- 
fendants to  this  suit. 

Suckley  having  died,  his  suit  was  revived  in  the 
name  of  his  administrator,  who  in  1851  filed  an 
amended  bill  making  the  heirs  of  Susanna  Thornton 
parties  defendants.  Rotchford  answ-ered,  and  there 
was  an  order  of  publication  as  to  the  children  of  Su- 
sanna Thornton.     And  on  the  10th  of  February  1852 
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the  cause  came  on  to  be  finally  heard,  when  the  court     1855. 
perpetuated  the  injunction,  without  prejudice  to  any    xerm^ 

direct  proceeding  the  plaintiff  might  institute  for  the  

purpose  of  vacating  the   conveyance   from  tlie  c^^^-'"^m*r^ 
mon  council  to  Rotchford  of  the  property  protected       v. 
by  the  injunction.     From  thia  decree  SuckleyV  ad-     ford 
ministrator  applied  to  this  court  for  an  appeal,  which     *^*^^^' 
was  allowed. 

Heath  and  Neale^  for  the  appellant. 
H.  Winter  Davis,  for  the  appellees. 

Samuels,  J.  The  constitution  of  the  United  States, 
art.  i,  §  8,  clause  16,  declares,  "The  congress  shall 
have  power"** to  exercise  exclusive  legislation  in  all 
cases  whatsoever,  over  such  district,  (not  exceeding 
ten  miles  square,)  as  may,  by  cession  of  particular 
states,  and  the  acceptance  of  congress,  become  the 
seat  of  government  of  the  United  States." 

The  state  of  Virginia,  by  the  act  of  assembly  passed 
December  3d,  1789,  13  Hen.  St.  p.  48-44,  declared. 
"That  a  tract  of  country,  not  exceediug  ten  miles 
square,  or  any  lesser  quantity,  to  be  located  within 
the  limits  of  this  state,  and  in  any  part  thereof  as 
congress  may  by  law  direct,  shall  be  and  the  same  is 
hereby  forever  ceded  and  relinquished  to  the  congress 
and  government  of  the  United  States,  in  full  and  abso- 
lute right,  and  exclusive  jurisdiction  as  well  of  soil 
as  of  persons,  residing  or  to  reside  therein,  pursuant 
to  the  tenor  and  effect  of  the  eighth  section  of  the 
first  article  of  the  constitution  of  the  government  of 
the  United  States. 

"  §  2.  Provided,  that  nothing  herein  contained  shaTl 
be  construed  to  vest  in  the  United  States  any  right  of 
property  in  the  soil,  or  to  affect  the  rights  of  indi- 
viduals therein,  otherwise  than  the  same  shall  or  may 
be  transferred  by  such  individuals  to  the  United  States. 
Vol.  XII — 9 
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1855.         "§3.    And  provided  also,  that   the  jurisdiction  of 
Terni^  ^'^^  '^^^'^  ^^  ^'^'^  commonwealth  over  the  persons  and 

property  of  individuals  residing  within  the   limits  of 

Suckley'8  ^.j^^^  cession  aforesaid,  shall  not  cease  or  determine  until 

V.       congress,  having  accepted  the  said  cession,  shall  by 

ford     '^^'  provide  for  the  government  thereof,  under  their 

&al8.    jurisdiction.  In  manner  provided  by  the  article  of  the 

constitution  before  recited." 

The  state  of  Maryland  having  by  statute  provided 
for  a  cession  of  territory  to  the  federal  government, 
the  jicts  of  congress  passed  Julv  16,  1790,  1  U.  S. 
Stat,  at  Large,  p.  130,  and  March  3d,  1791,  1  U.  S. 
Stat,  at  Large,  214,  and  the  executive  action  under 
those  acts,  fully  completed  the  cession,  and  parts  of 
Virginia  and  Maryland  made  to  form  the  District  of 
Columbia,  the  seat  of  the  federal  government. 

In  discharge  of  the  duty  to  provide  laws  for  the 
government  of  the  district  thus  established,  it  was 
enacted  by  congress  February  27th,  1801,  2  U.  S.  Stat, 
at  Large,  p.  108,  ch.  15,  §  1,  ''That  the  laws  of  the 
state  of  Virginia,  as  they  now  exist,  shall  be  and  con- 
tinue in  force  in  that  part  of  the  District  of  Columbia 
which  was  ceded  by  the  said  state  to  the  United 
Stiites,  and  by  them  accepted  for  the  permanent  seat 
of  government." 

In  further  discharge  of  the  duty  to  provide  laws,  it 
was  enacted  by  congress  June  24,  1812,  2  U.  S.  Stat, 
at  Large,  p.  756,  ch.  106,  §  4,  "  that  real  estate  in  the 
county  of  Alexandria  shall  be  subject  to  the  payment 
of  debts  hereafter  contracted  in  the  same  manner,  to 
the  same  extent,  and  by  the  same  process  as  real  es- 
tate in  the  county  of  Washington  is  subject  to  the 
payment  of  debt«  by  the  laws  now  in  force  in  the  said 
county  of  Washington,  the  operation  of  which  laws  is 
hereby  extended  to  real  estate  in  the  said  county  of 
Alexandria  for  the  satisfaction  of  debts  hereafter  con- 
tracted." 2  \J,  S.  Stat,  at  Large,  p.  756,   ch.  106,  §  4. 
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The  count}'  of  Alexandria,  in  this  act  mentioned,     1855. 

included  that  part  of  the  district  of  Columbia  which    Term*!^ 

was  ceded  by  the  state  of  Virginia,  and  the  county  of 

Washington  that  part  which  was  ceded  by  the  state  of    aj^^f'r  ^ 

Maryland.     The  law  ffovernins:  the  county  of  Wash-    _  v. 

_  ,      -         'n  ^r      1      /    A     1    I         Rotch- 

mgton  IS  the  same  as  the  law  of  Maryland:  And  thus     ford 

the  liability  of  real  estate  in  Alexandria  to  be  applied     *^^®- 

in  satisfaction  of  debts  is  regulated  and  controlled  by 

law  the  same  as  that  of  Maryland. 

It  was  conceded  in  the  argument  here,  and  is  fully 
shown  by  numerous  adjudged  cases  in  the  Court  of 
appeals  of  Maryland,  that  the  statute  5  George  2,  ch. 
7,  §  4,  was  in  force  in  that  state  February  27th,  1801, 
when  their  laws  were  extended  by  act  of  congress  to 
Washington  county;  and  was  in  force  in  Washington 
county  June  24th,  1812,  when  the  law  of  that  county 
was  extended  to  Alexandria  county. 

The  statute  5  Geo.  2,  ch.  7,  §  4,  provides,  "  That 
from  and  after  the  twenty-ninth  day  of  September  one 
thousand  seven  hundred  and  thirty-two,  the  houses, 
lands,  negroes,  and  other  hereditaments  and  real  estates 
situate  or  being  within  any  ot  the  said  plant^itions,  be- 
longing to  any  person  indebted,  shall  be  liable  to  and 
chargeable  with  all  just  debts,  duties  and  demands,  of 
what  nature  or  kind  soever,  owing  by  any  such  person 
to  his  majesty,  or  any  of  his  subjects,  and  shall  and 
may  be  assets  for  the  satisfaction  thereof  in  like  man- 
ner as  real  estates  are  by  the  law  of  England  liable  to 
the  satisfaction  of  debts  due  by  bond  or  other  specialty, 
and  shall  be  subject  to  the  like  remedies,  proceedings 
and  process  in  anj*  court  of  law  or  equity  in  any  of 
the  said  plantations  raspectively,  for  seizing,  extending, 
selling  or  disposing  of  any  such  houses,  lands,  negroes 
and  other  hereditaments  and  real  estates,  towards  the 
satisfaction  of  such  debts,  duties  and  demands,  and  in 
like  manner  as  personal  estates  in  any  of  the  said  plan- 
tations respectively  are  seized,  extended,  sold  or  dis- 
posed of  for  the  satisfaction  of  debt^." 
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1855.  The  act  of  the  general  assembly  passed  February 
Term7  ^^'  1846,  Sess.  Acts,  p.  50,  the  act  of  congress  passed 

July  16th,  1846,  and  the  act  of  assembly  passed  March 

^"^ato^?'^^^^**'  1847,  Sess.  Acts,  p.  41,  taken  together,  produced 
V.  the  effect  of  bringing  the  county  of  Alexandria  again 
ford '  within  the  jurisdiction  of  this  state,  and  making  the 
«feal8.  territory  a  part  of  the  state.  They  had  the  further 
effect  of  securing  to  all  persons  all  rights  aci^uired 
under  the  laws  theretofore  in  force  in  that  county,  and 
of  preserving  all  actions  there  pending;  and  of  re- 
quiring the  courts  of  this  state  to  respect  all  proceed- 
ings theretofore  rightly  had  in  such  actions,  and  that 
all  ulterior  proceedings  should  be  had  according  to 
the  laws  of  Virginia. 

The  judgment  was  rendered  in  favor  of  Suckley,  the 
surviving  partner,  against  Libby  in  his  lifetime,  at  April 
term  1820,  for  a  debt  contracted  after  June  24,  1812. 

The  act  5  Geo.  2,  ch.  7,  §  4,  according  to  its  literal 
reading,  as  well  as  by  the  rules  for  construction  of 
remedial  statutes,  subjected  Libby's  whole  real  estate 
to  sale  for  satisfaction  of  Buckley's  debt,  regarding  it  as 
a  debt  merely  apait  from  its  character  as  a  judgment. 
The  appellant's  intestate,  the  judgment  creditor,  having 
established  his  debt  against  Libby  in  his  lifetime,  was 
not  compelled  to  look  to  the  real  estate  as  merely  a 
secondary  fund  for  payment,  but  had  the  right  to  look 
upon  the  estate,  real  and  personal,  as  equally  liable. 
This  right  the  creditor  might  exercise,  unless  some 
equitable  reason  should  require  him  to  proceed  first 
against  the  personal  estate.  Hanson  v.  Barnes'  lessee^ 
3  Gill  &  Johns.  359;  Gaither  and  Warfield  v.  Wefeh's 
estate,  Id.  259. 

In  the  case  before  us  the  creditor  tiled  a  bill  in 
chancery,  alleging  that  the  personal  estate  has  been 
exhausted  without  paying  his  debt,  and  praying  that 
the  real,  estate  might  be  subjected  to  the  payment 
thereof     The  executor  and  devisees  being  all  parties. 
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the  court  directed  an  account  of  the  personal  estate  in  ia55. 

the  hands  of  the  executor,  and  in  ease  of  the  real  Term.' 
Cjstate,  held  it  liahle  for  only  so  much  of  the  debt  as 


the  personal  estate  would  not  pay.     The  devisees  have    adnf'r  ^ 

notliinff  to  complain  of,  seeino^  that  the  creditor  was    _  v. 

..  1  ^  n      ^  ^  T      Rotch- 

thrown  first  upon  the  personal  fund  for  payment.     In      ford 

the  artjument  here,  and  in  the  answers  of  the  defendants  *^*^^^* 
to  the  original  bill,  it  was  earnestly  insisted  that  the 
creditor  should  seek  satisfaction  out  of  certain  personal 
assets,  that  is,  a  debt  due  from  Kee  of  Virginia,  and 
another  from  Field  of  Kentucky,  to  Libby's  estate. 
The  answer  to  this  pretension  is  obvious;  Libby's 
executor  had  no  authority  to  enforce  the  collection  of 
these  debts.  There  is,  moreover,  nothing  to  show  that  • 
these  debtors  were  solvent.  On  the  contrary,  cer- 
tain facts  in  the  record  tend  to  show  they  were  not 
so:  An  account  of  the  personal  estate  was  taken  in 
which  neither  of  these  debts  is  mentioned,  and  no 
exception  is  taken  for  the  omission.  Moreover,  there 
is  no  reason  why  the  creditor  should  be  required  to 
give  up  a  fund  subject  to  a  primary  liability  for  his 
debt,  and  pursue  another  fund  subject  to  the  same 
liability.  If  any  thing  could  have  been  realized  from 
these  debts  of  Kee  and  Field,  it  was  the  duty  as  well 
as  the  interest  of  the  legatees  and  devisees  to  have 
looked  after  them. 

In  my  opinion  the  appellant's  intestate  was.  rightly 
in  court  praying  the  relief  sought.  Ilis  proceedings 
for  maturing  his  case  seem  to  have  been  had  under 
the  laws  of  Virginia  in  force  February  27,  1801.  I 
perceive  no  error  therein,  taking,  as  I  do,  the  recitals 
in  the  decree  as  sufficiently  showing  that  the  case  had 
been  regularly  proceeded  in.  If  it  should  be  con- 
ceded that  a  rule  of  the  court  did  re([uire  the  bill  to 
be  filed  before  the  subpcena  issued,  still  as  the  law 
directed  otherwise,  the  law  must  prevail.  Although 
the  supreme  court  had  authority  to  prescribe  rules  of 
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1855.     practice  in  the  circuit  courts,  those  rules  must  be  sub- 
Tenm?^  ordinate  to  the  law.     Although  congress  might  have 

repealed  or  altered  the  law,  yet  it  could  not  delegate 

^Tdm>  ^  that  authority  to  another  body. 

V.  After  the  decree  at  October  term  1839  (made  final 

ford     as  is  said  by  the  decree  of  May  t^rm  1840)  had  been 

&als.     rendered,  Rotchford  and  wife  and  the  heirs  of  Mrs. 

Thornton  united  in  a  bill  praying  an  injunction  to  the 

further  execution  of  the  decree,  and  for  a  review  and 

reversal  thereof. 

Regarding  the  decree  of  October  term  1839  and  the 
order  of  May  term  1840  as  one,  yet  according  to  the 
practice  in  Virginia,  it  should  be  held  interlocutory 
.  only,  and  therefore  not  such  as  could  be  reversed  upon 
bill  of  review.  8ee  2  Rob.  Pract.  414;  Dunbar^ s  ex' ors 
V.   Woodcock's  ex' or  J  10  Leigh  628. 

But  iiccording  to  the  practice  at  that  time  prevail- 
ing, in  the  District  of  Columbia,  the  decree  would  be 
held  so  tar  final  as  to  be  the  subject  of  review  by  a 
bill  for  that  purpose.  Whiting  v.  TJie  Bank  of  the 
U,  S,  13  Peters'  R.  6;  Rai/  v.  Law,  3  Cranch's  R.  179. 
Whatever  may  be  the  character  of  the  decree  com- 
plained of  in  the  bill  of  review,  and  conceding  for  the 
present,  that  it  was  such  as  might  be  reversed  on  a  bill 
of  review  showing  suflicient  cause  for  reversal,  it  yet 
remains  to  consider  the  sufliciency  of  the  causes  alleged 
in  this  bill,  and  how^  far  they  are  sustained  by  proof. 
We  are  met  at  once  by  the  obvious  fact  that  some  of 
these  causes  are  personal  and  peculiar  to  Rotchford 
alone,  or  to  Rotchford  and  wnfe,  and  others  of  them  to 
Mrs.  Thornton's  heirs.  The  only  cause  common  to  all 
the  plaintiffs  in  the  bill  of  review  is  the  alleged  want 
of  jurisdiction  to  entertain  the  bill  of  complainant. 
In  support  of  this  objection,  it  is  said  that  the  judg- 
ment should  have  been  revived  at  law  against  the  de- 
visees, and  the  land  thus  subjected  to  the  satisfaction 
of  complainant's  judgment.     In  reply  to  this,  it  may 
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be  said,  that  the  creditor  might  have  thus  revived  his     1855. 

judgment:  and  so,  he  might  have  revived  it  against    xenm!^ 

the  executor.     But  in  either  case,  it  would  have  been  

material  to  iiscertain  the  amount  due  on  the  judgment,    adm'r  * 

and  possibly  different  results  miffht  have  been  arrived    _  v. 

.  1.1        X  .         1     X.      1  .       I       Rotch- 

at  in  two  several  tnals.     In  pursuing  the  tuncl  in  the      ford 

hands  of  the  executor  it  might  have  been  necessary  to     '^^'s. 

convict  him  of  a  devastavit,  by  settling  his*  account 

with  the  estate  in  his  hands. 

This  objection  to  the  jurisdiction,  when  properly 
analyzed,  will  be  found  to  rest  upon  the  ground  that 
the  creditor  should  have  tried  the  same  fact,  that  is, 
the  amount  of  his  debt,  in  two  several  suits;  one  with 
the  executor,  the  other  with  the  deyisees:  or,  that  the 
creditor,  to  avoid  two  suits,  might  forego  his  claim  on 
one  or  the  other  of  the  funds;  that  if  he  pursued  the 
personal  fund,  he  must  encounter  a  second  suit  at  law 
or  in  chancery,  to  subject  the  executor  for  a  devastavit : 
that  the  devisees  and  legatees  being  the  same  persons, 
have  the  right  to  insist  on  having  the  creditor  put  to 
two  suits;  one  against  the  executor,  a  trustee  for  the 
legatees;  the  other  against  the  devisees  directly:  and 
all  this  for  the  purpose  of  obtaining  payment  of  a 
debt,  out  of  real  and  personal  estate  substantially  be- 
longing to  the  same  persons  as  devisees  or  legatees. 

The  general  principles  of  equity  clearly  justify  the 
creditor  in  convening  in  one  suit  all  parties  interested 
in  controverting  the  amount  of  his  debt,  and  holding 
in  their  own  hands  or  in  the  hands  of  their  trustee  the 
estate  on  which  the  debt  is  chargeable.  The  practice 
under  the  stat.  5  Geo.  2,  ch.  7,  §  4,  is  to  convene  all 
parties  in  interest,  so  that  any  party  may  defend  his 
own  interest  without  relying  upon  another  for  that 
purpose. 

On  the  whole,  I  am  of  opinion  the  case  was  one 
peculiarly  suitable  for  the  cognizance  of  a  court  of 
equity. 
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1855.         The  objection  that  Thornton  and  wife  were  dead  at 
Term*!^  tlie  date  of  the  decrees  of  October  term  1839,  and  May 

t«?rni  1840,  is  not  sustained  by  proof.     Moreover  tliey 

^^jjjIJI^^  were  proceeded  against  as  absent  defendants;  and  tlie 
V.       statute  prescribes  a  different  mode  in  .which  they  or 
ford      tlieir  lieirs  shall  make  defense. 

*^al8.  rpi^^^  ^..^^,^  alleged  that  Kohdiford  had  become  the 
purchaser  of  the  real  estate  or  a  portion  of  it,  at  a 
sale  for  the  payment  of  taxes  due  the  corporation  of 
Alexandria,  caimot  sustain  the  bill  of  review,  becauf^e 
his  purchase,  even  if  valid,  w^iis  made  before  the  de- 
<*ree  of  October  1839,  and  should  have  been  relied  on 
as  a  defense  against  the  relief  prayed  in  the  original 
bill.- 

The  causes  for  reversal  alleged  in  the  bill  of  review 
I  regard  as  wholly  insufficient  for  that  purpose;  and 
*  the  Circuit  court  erred  in  permitting  it  to  be  tiled. 
The  subsecpient  proceedings  in  the  cause  having  been 
had  to  some  extent  in  consequence  of  the  bill  thus 
improperly  iiled,  are  necessarily  also  erroneous. 

I  am  of  opinion  to  reverse  the  decrees  of  the  court 
below  subsecpient  to  that  of  May  term  1840,  in  the 
manner  and  to  the  extent  vSet  forth  in  the  decree  of 
this  court. 

The  other  judges  concurred  in  the  opinion  of  JSam- 
UEI.S,  J. 

The  decree  was  as  follows: 

The  court  is  of  opinion  that  the  said  decree  of  the 
'Circuit  court  rendered  February  10th,  1852,  is  erro- 
neous; that  so  much  of -the  decree  of  November  28th, 
1844,  as  annuls  and  sets  aside  the  decree  of  May  term 
1840,  wdiich  last  mentioned  decree  makes  final  the  de- 
cree of  October  term  1839;  and  so  much  thereof  as 
gives  leave  to  file  an  amended  bill  is  also  erroneous, 
such  amended  bill  not  being  necessary  in  the  position 
in  which  the  case  should  be  made  to  stand. 
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The  court  is  further  of  ophiion  that  there  is  no  error     1855. 
in  so  much  of  the  decree  of  November  28th,  1844,  as    Terrn^^ 

approves  and  confirms  the  sales  made  under  the  de 

crees  of  Oetober  1839  and  May  1840.     Therefore,  it  i^^^^,Jf4''^ 
decreed  and  ordered  that  such  and  so  much  of  the       v. 
several  decrees  herein  heforfe  declared  to  be  erroneous     ford  " 
be  revei'sed  and  annulled;  and  that  snch  part  of  the     *^**^- 
decree  of  Xoveuiber  1844  as  is  declared  to  be  free  of 
error  be  affirmed ;  and  that  the  appellees  do  pay  to  the 
aj>pellant  his  costs  by  him  expended  in  the  prosecution 
of  his  appeal  aforesaid  here. 

And  this  court,  proceeding  to  pronounce  such  decree 
as  the  Circuit  court  should  have  pronounced,  it  is 
further  decreed  and  ordered,  that  the  decrees  of  Octo-  • 
ber  term  1839  and  May  term  1840  be  reinstated  in  their 
original  force  and  effect;  that  the  injunction  awarded 
upon  the  tiling  of  the  bill  of  review  be  dissolved,  and 
the  bill  of  review  dismissed;  that  the  amended  bill 
filed  by  com[)lainant  at  Septend>er  rules  1845  be  also 
dismissed  as  being  unnecessary,  and  that  the  appellees 
do  pay  unto  the  appellant  his  costs  in  the  Circuit  court 
expended  in  defending  himself  against  the  bill  of  review 
and  in  filing  his  amended  bill. 

It  is  further  ordered,  that  the  bill  of  revivor  (erro- 
neously called  a  bill  of  review)  filed  July  rules  1851, 
to  revive  in  the  name  of  Huckley's  administrator,  be 
dismissed,  the  suit  having  been  so  revived  at  June  term 
1851.  And  the  cause  is  remanded,  with  directions  to 
revive  the  suit,  if  revivor  be  necessary,  and  for  ftirther 
pro(*eeding8  to  enforce  the  rights  of  the  appellant  ac- 
crued under  the  laws  heretofore  governing  the  county 
of  Alexandria,  but  according  to  the  practice  i»rescribed 
by  the  laws  of  this  state  now  in  force  in  that  county. 

Vol.  XII — 10 
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1855.  PENN    l\    \VhitehKAD9. 

JatiimTy 

'^^^'  CAb!«ent  Lep,  J.) 

February  5. 

1.  A  Unsbund  carries ou  a  mercantilt^  buiiineRs  m  iipent  for  hif^  wife, 

and  he  m  aided  by  his  tions,  who  ai-e  minora.  The  buftini-ss  is 
proQtnbk^anil  proiierty  is  accumulahid  from  it^  profitjs.  The 
hii&baDd  hiis  an  interest  in  thi;^  property,  which  coay  be  ?iil>- 
jected  by  hm  creditors  to  the  payment  of  hie  debts. 

2.  Upon  a  bill  by  the  cretlitor  of  the  husband,  who  bad  recovered 

tc  judgment  Uf-jon  wbicli  an  esecntion  had  issued,  and  had 
been  returned  **no  effecta  unencumbered,"  to  subject  the 
property,  sharping  that  the  ageney  waa  n  fraad^  and  that  the 
property  wa^^  the  hiinband'ni;  or  that  at  least  be  bad  an  inter- 
e^  in  It  on  aeeonnt  of  his  Bervices>i  and  the  9er\-iees  of  his 
sons,  who  w^re  minors,  and  asking  for  an  injunction  to  re- 
Htrain  the  eailei^tion  of  the  debts  and  the  disposition  of  the 
property,  and  for  a  receiver,  the  injunction  was  properly 
granted;  And  upon  a  motion  in  racjition  to  dissolve  the  in- 
junction, which  WH!«  overnded,  it  ^as  proper  to  appoint  « 
receiver  to  sell  the  pro[jei*ty  and  collect  the  debts. 
3p  I  n  t  h ii^  <'a^ e ,  on c  o f  t  h e  so u h  o f  t h e  h  uj*ba in  1  basing  corn e  of  A|^, 
wan  taken  In  aa  a  purtner,  and  there  were  debts  due  forgi>ods 
puTchiU!^ed<  for  which  the  poji  was  liable.  If  these  debts  were 
entitlcHJi  to  be  first  paid  out  of  tlie  property ,  it  was  still  error 
to  direct  the  receiver  to  pay  tbeni,  ijefore  ha%nng  a  report 
upm  them  by  n  commigftioner  of  the  court. 

In  Jiiimury  1863  Janie.s  S.  Pt^nn  tiliMl  liis  hill  i!i  the 
Circuit  cniirt  of  XoUoir  eoinitv,  in  whii'h  lie  allvii:eil 
thrtt  Floyd  L.  WliitL^heM  waft  infl^-bred  to  liiin  in  the 
mims  of  ei^s^lit  InuHlreti  aiid  twelve  (lollar^  and  fifty 
f.ettt.H,  and  of  otk^  thoi^j^and  nine  lifiudn^d  sitid  i»ia:lin'^- 
four  dolliirh  and  r^ixty-tljroe  cents,  with  inten^Bt  from 
the  iHt  of  Jiinnjuy  ^H4*2,  whiclj  hv  had  reeovured 
agaiiiHt  tlie  t^ai<l  Wliitelicnd  hy  a  dLH-ree  of  the  Oircnit 
court  of  NeUon  niiulu  in  Ucli^hur  1842,  upon  which 
execution  htt«l  \n*v\i    \mmil  und  retiivned  ^*no  eftt*t*t^ 
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uneQCumbered."     That  Whitehead  had  conveyed  away     1856. 

all  his  property  except  money  to  secure  creditors  to    Xenm7 

the  exclusion  of  the  plaintiff,  and  except  certain  pro- 

perty  conveyed  to  one  Charles  Williams,  in  trust  for      ^^^ 

Maria  P.  Whitehead  his  wife.     That  by  a  suit  in  the    White- 

h6acl8. 
County  court  of  Nelson,  Whitehead  contrived  to  have 

WilHams  removed  and  himself  appointed  trustee  in  his 
place.  That  Whitehead  afterwards  commenced  the 
mercantile  business  in  the  county  of  Xelson,  styling 
himself  agent  for  Maria  P.  Whitehead,  and  was  aided 
by  his  two  sons,  both  of  whom  were  minors,  and  owed 
their  service  to  their  father,  and  not  to  their  step 
mother  Mrs.  Whitehead.  That  Whitehead  was  in  fact 
doing  business  for  himself.  That  Mrs.  Whitehead  fur- 
nished no  money  at  the  commencement  or  during  the 
progress  of  the  business  to  carry  it  on.  That  she  had 
nothing  except  the  property  conveyed  in  trust  as 
aforesaid  for  her  benefit;  and  that  she  continued  to 
hold. 

He  further  charged,  that  for  the  purpose  of  carrying 
on  his  fraud,  Whitehead  changed  the  style  of  his  busi- 
ness, and  pretended  that  his  son  Alexander,  who  was 
then  a  minor,  and  without  money,  was  a  partner;  and 
the  business  was  then  conducted  under  the  style  of 
Floyd  L.  Whitehead,  agent,  &  Son. 

He  further  charged  that  Whitehead  was  then  en- 
gaged in  the  mercantile  business  with  Joseph  B. 
Coffey.  That  Whitehead,  agent,  &  8on  had  recently 
ceased  to  sell  goods,  and  the  stock  which  was  on  hand 
had  been  sent  to  the  establishment  of  Whitehead  & 
Coffey;  and  the  father  and  son  were  then  engaged  in 
settling  up  the  business  of  the  other  two  concerns. 
He  charged  that  the  books  and  papers  of  the  three 
concerns  were  the  property  of  Floyd  L.  Whitehead; 
and  that  a  tract  of  land  which  he  had  acquired,  and  a 
negro  man  and  three  horses  he  had  purchased  were  his 
property ;  and  not  the  property  of  his  wife. 
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The  plaintiff  further  charged  that  if  Whitehead  wa^ 
in  fact  acting  Ji8  agent  of  his  wnfe,  his  services  and  the 
services  of  his  two  sons  were  worth  at  least  the  sum 
of  three  thousand  dollars,  which  a  court  of  equity- 
would  charge  upon  the  trust  property  in  favor  of  cre- 
ditors. And  making  Wliit^head  and  his  wife  and  his 
son  Alexander  defendants  to  the  suit,  he  asked  for  an 
account  of  the  profits  of  the  mercantile  concern,  and 
of  the  capital  invested  therein  by  Floyd  L.  Whitehead ; 
and  if  necessary,  an  account  of  the  value  of  the  ser- 
vices of  sai<l  Whitehead,  and  of  his  sons,  whilst  they 
were  under  the  age  of  twenty-one  years;  and  also  for 
an  injunction  to  restrain  the  defendants  from  selling 
the  property,  and  collecting  or  otherwise  disposing  of 
the  debts  until  they  should  give  security  in  the  penalty 
of  three  thousand  dollars,  with  condition  to  have  that 
amount  arising  from  the  collection  of  the  debts,  forth- 
coming to  answer  the  fiiture  order  of  the  court;  and 
if  they  should  fail  to  give  the  security  in  a  limited 
time,  that  a  commissioner  might  be  appointed  to  col- 
lect said  debts.  The  injunction  was  granted  according 
to  the  prayer  of  the  bill. 

The  defendants  answered  separately.  They  all  de- 
nied the  fradulent  intent  imputed  to  them.  They 
denied  that  Floyd  L.  Whitehead  had  any  personal 
interest  in  either  of  the  mercantile  concerns.  They 
admitted  that  no  capital  was  put  in  by  either  Mrs. 
Whitehead  or  by  Alexander  Whitehead.  Whitehead 
and  Mrs.  Whitehead  stated  that  the  place  where  the 
business  was  conducted,  and  the  first  goods  purchased, 
were  rented  and  purchased  of  11.  W.  Heath  &  Co.  who 
had  conducted  a  store  at  the  place;  and  were  made 
u[)on  tlic  faith  of  Mrs.  Whitehead's  trust  property. 
That  the  subseipient  purchases  were  in  like  manner 
made  upon  her  credit,  and  all  persons  were  informed 
of  the  character  in  wdiich  Floyd  L.  Whitehead  acted. 
As  to  the  services  of  the  sons,  the  younger  was  goins? 
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to  school  the  greater  part  of  the  time,  and  Alexander     1855. 
was  supported  by  Mrs.  Whitehead.     And  as  to  Floyd    xerm!^ 

Li.    Whitehead,  the  books   would  show  that  he  had  

drawn  out  of  the  concern  full  as  much  as  his  services  ^^^ 
were  worth.  Alexander  Whitehead  stated  that  for  the  White- 
two  years  he  was  a  partner,  he  was  to  receive  one- 
fourth  of  the  profits.  That  the  debts  of  Whitehead, 
agent,  &  Son,  for  which  he  was  responsible,  amounted 
to  eight  thousand  two  hundred  dollars,  debts  which 
had  been  contracted  for  goods;  and  he  insisted  that 
he  should  not  be  deprived  of  the  assets  of  the  concern, 
and  left  subject  to  this  liability. 

A  mass  of  testimony  was  taken  in  the  cause,  which 
it  is  unnecessary  to  notice  further.  It  is  sufficiently 
stated  in  the  opinion  of  the  court. 

The  defendants  gave  the  plaintiff  notice  that  they 
should,  on  the  3rd  of  February  1853,  at  the  office  of 
the  judge,  in  vacation,  move  him  to  dissolve  the  in- 
junction :  And  accordingly,  the  cause  came  on,  on  that 
motion,  when  the  court  held  that  the  whole  net  profits 
of  the  concern  of  Whitehead,  agent,  and  three-fourths 
of  the  profits  of  Whitehead,  agent,  &  Son,  and  of 
Whitehead  &  Coftey,  whether  existing  in  the  form  of 
money  or  property,  real  or  personal,  or  choses  in  ac- 
tion, being  the  fruits  of  the  labor  and  skill  of  Floyd 
L.  Whitehead  and  his  minor  sons,  and  not  in  fact  the 
profits  or  product  of  the  trust  estate  of  his  wife,  were 
nDt  protected  from  the  payment  of  his  debts  by  the 
arrangement  resorted  to,  to  give  them  the  semblance 
of  profits  realized  from  the  separate  estate  of  the  wife 
upon  a  bona  fide  separate  trading  of  the  wife,  in  pur- 
suance of  a  lawful  and  binding  contract,  or  permission 
or  consent  of  the  husband,  either  before  or  since  the 
coverture.  And  that  the  nominal  contracts  by  White- 
head, agent,  Ac.  and  Whitehead,  agent,  &  Son,  carry- 
ing on  concerns  in  these  names  and  styles,  however  free 
from  mala  fides  or  actual  fraud  they  may  have  been,  in 
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1855.  consequence  of  having  resulted  from  the  mistaken 
Term^'^  opinion  or  advice  of  counsel,  or  the  mistaken  opinion 
of  the  client  as  to  the  rights  of  his  wife  or  his  own 
rights,  duties  and  responsibilities,  were,  in  legal  con- 
White-  templation,  fradulent  devices  or  contrivances  for  the 
purpose  of  defeating  the  creditors  of  the  husband, 
and  securing  to  him  and  his  family  the  profits  of  his 
skill.  Labor,  resources  and  contracts  against  their  de- 
mands: And  he  therefore  overruled  the  motion  to 
dissolve  the  injunction. 

The  judge  then  went  on  to  decree,  that  uidess  the 
defendants,  or  one  of  them,  or  some  one  for  them, 
executed  the  bond  required  by  the  order  granting  the 
injunction,  within  ten  days,  that  Robert  Whitehead  be 
appointed  a  commissioner  and  receiver  of  the  court,  to 
take  into  his  possession  the  books,  papers  and  evi- 
dences of  debt  of  the  said  concerns,  and  the  property, 
real,  personal  and  mixed,  appertaining  thereto;  to  col- 
lect the  debts,  and  make  sale  of  the  property  on  the  usual 
terms;  and  pay  out  of  such  debts,  collections  and  sales 
of  property,  all  the  liabilities  of  said  concerns  to  mer- 
chants or  others  who  have  trusted  them  for  supplies  of 
goods,  moneys  or  other  things;  and  tliat  he  hold  the 
residue  or  profits  of  said  concerns  subject  to  the  fiiture 
order  of  the  court;  and  that  he  make  report  to  the 
court  of  his  proceedings  under  this  decree.  And  the 
court  would  thereafter  direct  the  account  prayed  for, 
to  ascertain  the  net  profits  of  the  concerns;  and  the 
value  of  the  services  of  said  Whitehead  and  his  minor 
sons;  and  upon  the  final  hearing  would  determine  as 
if  upon  a  review  or  reconsideration  of  the  decree, 
whether  the  plaintiiF  was  entitled  to  subject  the  whole 
of  the  profits  of  the  first  concern  and  three-fourths  of 
the  second,  or  only  such  part  iis  would  be  equivalent 
to  the  services  of  the  said  Floyd  L.  Whitehead  and 
his  minor  sons.  From  this  decree  Penn  obtained  an 
appeal  to  this  court. 
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Patton,  for  the  appellant.  1855. 

Morson  and  Bobinsoriy  tor  the  appellees.  Term!^ 


MoNCURB,  J.  delivered  the  opinion  of  the  court. 
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The  order  appealed  from  in  this  case  was  made  on  a    White 

.  .        .  heads 

motion  founded  on  the  provision  in  the  Code,  ch.  179, 

§  12,  p.  678,  which  declares  that  "the  judge  of  a  Cir- 
cuit court  in  which  a  case  is  pending,  wherein  an  in- 
junction is  awarded,  may,  in  vacation,  dissolve  such 
injunction,  after  reasonable  notice  to  the  adverse  party." 
In  deciding  on  this  motion,  it  was  only  necessary  for 
the  judge  to  determine  whether  or  not  (looking  to  the 
case  as  it  then  stood)  it  appeared  that  the  appellee 
Floyd  L.  Whitehead  had  any  interest  in  the  subject  in 
controversy,  which  could  be  made  liable  to  the  claims 
of  his  creditors,  and  that  the  appellant  was  a  creditor 
entitled  to  enforce  such  liability.  If  it  did  so  appear, 
it  was  proper  to  continue  the  injunction;  otherwise  it 
was  proper  to  dissolve  it.  It  was  unnecessary  and  pre- 
mature in  that  stage  of  the  case  to  enquire,  or  express 
any  opinion,  as  to  the  precise  extent  of  the  interest 
which  could  be  so  made  liable,  w^hether  it  embraced 
the  whole  subject  in  controversy,  or  the  surplus  thereof, 
alter  paying  the  debts  of  the  mercantile  concerns  men- 
tioned in  the  order,  or  either  of  them,  or  an  undivided 
portion  of  such  surplus. 

We  are  of  opinion  that  the  said  appellee  had  such 
an  interest  in  the  subject  in  controversy.  He  carried 
on  the  trade  as  agent  of  his  wife  and  on  her  separate 
account.  She  pledged  her  separate  estate  (so  far  as 
she  had  power  to  do  so)  for  the  stock  of  goods  with 
which  the  trade  was  commenced;  and  the  store-house 
was  leased  to  her  husband  as  her  agent.  The  subse- 
quent purchases,  or  many  ol  them,  were  made  on  the 
credit  of  her  separate  estate,  or  of  her  husband  as  her 
agent.  But  she  invested  no  money  in  the  business, 
and  always  remained  in  the  possession  and  enjoyment 
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1855.  of  her  separate  estate.  It  is  comparatively  of  siiiall 
Term!^  value,  and  consists  of  unproductive  personal  property, 

nuieli  of  which  is  perishable.     She  has  but  a  life  estate 

Penn     j^^  ^.j^^,  property,  with   a   power  of  appointment  '*  by 

White-  will  to  such  person  or  persons  as  she  shall  chose,  but 
not  out  of  her  own  family,  or  the  family  of  her  said 
husband."  And  it  is  provided  in  the  deed  of  >e^tle- 
ment  that  even  during  her  life  the  property  shall 
remain  in  her  possession  for  the  support  and  main- 
tenance of  herself  and  her  issue  and  family,  and  for 
no  other  purpose  whatever.  She  could  certainly 
pledge  or  charge  no  more  than  her  life  estate  in  the 
property  if  even  she  could  do  that:  which  is  at  least 
very  questionable.  At  all  events,  it  is  obvious  that 
whatever  was  acquired  by  the  tra<le  was  acquired,  in 
whole  or  in  part,  by  the  labor  and  skill  of  the  husband. 
.Creditors  trust  their  debtor  on  the  faith,  not  only  of 
his  present  property,  but  of  his  future  acquisitions, 
whether  made  by  his  labor  and  skill  or  otherwise:  and 
he  liae  no  right  to  devote  either  to  the  separate  use  of 
his  wife,  in  exclusion  of  their  claims.  He  is  certainly 
under  a  high  obligation  to  8up]K)rt  his  family:  but  he 
is  under  a  still  higher  obligation  to  pay  his  debts.  If 
the  wife  in  this  case  had  no  power  to  pledge  or  <iharge 
her  separate  estate,  then  the  arrangement  under  which 
the  trade  was  carried  on  by  her  husband  as  her  agent 
was  purely  voluntary;  and  though  it  might  be  valid 
art  between  the  husband  and  wife,  it  would  seem  to 
be  void  as  to  his  creditors.  Whether  in  that  case  the 
creditors,  whose  debts  were  created  on  the  faith  of  the 
arrangement,  would  be  entitled  to  priority  of  payment 
out  of  the  subject  in  controversy,  is  a  (juestion  which 
it  is  unnecessary  now  to  consider.  If  she  had  such 
power,  then  the  arrangement  would  be  void  as  to  his 
creditors  to  some  extent,  and  w^hether  in  whole  or  in 
part,  would  be  a  question  for  the  court  to  decide  at 
the   hearing.     It   valid  as  to  them   to  any  extent,   it 
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would  only  be  to  the  extent  of  compensating  her  just     1855. 

interests  in  the  subject;  on  the  principle  of  the  cases    xenm7 

of  Qaarles  v.  Lacy^  4  Munf.  251;  Blanton  v.   laylor^ 

Gilm.  209;  and   Taylor  v.    Moore,   2   Rand..  563.     It    ^^^J" 

would  be  diffi(iult,  if  not  impossible,  for  the  court  to  White- 

bcflids 
adjust  the  relative  and  conflicting  interests  of  the  wife 

and  the  creditors  of  the  husband  in  the  profits  of  the 
trade;  and  to  ascertain  how  much  she  should  receive 
for  the  credit  of  her  separate  estate,  and  they  for  the 
labor  and  skill  of  himself  and  his  infant  sons  in  carry- 
ing on  the  business.  She  might  at  least  be  entitled  to 
re<[uire  that  the  property  acquired  by  the  trade  should 
be  applied  to  the  payment  of  the  debts  of  the  concern, 
before  it  was  subjected  to  the  claims  of  his  individual 
creditors.  She  would  certainly  not  be  entitled,  .as 
against  them,  to  all  the  profits  of  the  business,  how- 
ever large  they  might  be,  on  the  ground  that  the. 
services  of  the  husband  and  his  infant  sons  in  carrying 
it  on  had  been  adequately  compensated  by  the  support 
which  they  derived  from  it.  A  man  may  be  so  suc- 
cessful in  business  as  to  make  more  than  a  support  for 
his  family,  and  more  than  the  ordinary  value' of  such 
services  as  were  rendered  by  him  in  carrying  it  on; 
and  his  creditors  are  entitled  to  the  benefit  of  all  that 
he  can  make.  He  cannot,  by  trading  as  agent  of  his 
wife  and  on  the  credit  of  her  separate  estate,  secure  to 
her  separate  use,  in  exclusion  of  the  claims  of  his 
creditors,  all  the  proceeds  of  his  future  labor  and  skill 
beyond  the  necessary  support  of  his  family.  The 
business  in  this  case  appears  to  have  been  very  suc- 
cesslul,  and  to  have  yielded  a  profit  beyond  the  support 
of  the  family,  including  the  wife.  We  deem  it  un- 
necessary to  express  any  opinion  as  to  any  right  or 
interest  of  the  appellee  Alexander  R.  Whitehead  in 
the  subject  in  controversy;  and  think  enough  has  been 
said  to  show  that  the  appellee  Floyd  L.  Whitehead  has 
Vol.  XII — 11 
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1855.     an  interest  therein  which  is  liable  to  the  claims  of  his 
TenmT  creditors. 

We  are  also  of  opinion  that  the  appellant  is  a  credi- 

Penn  ^^^  entitled  to  enforce  such  liability.  He  is  a  decree 
White-  creditor,  and  avers  in  his  bill  that  he  has  sued  out  two 
executions  on  his  decree,  which  have  been  returned 
"no  effects  unencumbered."  He  exhibits  a  copy  of 
his  decree,  though  not  of  the  executions  and  returns. 
But  the  averment  in  the  bill  in  regard  to  the  execu- 
tions is  not  denied  in  any  of  the  answers;  and,  on  a 
motion  to  dissolve,  must  be  taken  to  be  true.  Having 
thus  accjuired  a  right  to  have  satisfaction  out  of  his 
debtor's  property  specifically,  he  is  therefore  entitled 
to  come  into  ecjuity  to  impeach  the  arrangement  in 
quQstion,  on  the  ground  of  fraud.  Whether  a  creditor 
at  large  would  be  so  entitled,  under  the  provision  in 
the  Code,  ch.  179,  §  2,  p.  677,  is  a  question  which 
need  not  be  considered.  It  is  stated  in  the  answer  of 
Floyd  L.  Whitehead,  that  the  appellant  has  long  since 
conveyed  away  his  claim  by  deed  of  trust  for  the 
benefit  of  Jiis  creditors;  a  copy  of  which  deed  is  in 
the  recortl :  and  it  is  contended  that  the  appellant  has 
therefore  no  right  to  maintain  this  suit.  It  is  not  pre- 
tended that  the  claim  was  ever  sold  under  the  deed  of 
trust;  and,  even  if  the  deed  be  still  unsatisfied,  we  are 
of  opinion  that  the  appellant  has  a  suflicient  interest 
in  the  claim  to  entitle  him  to  maintain  the  suit;  though 
it  may  be  necessary  hereatler  to  make  the  trustee  in 
the  deed  a  party  to  the  suit. 

The  motion  to  dissolve  the  injunction  was  therefore 
properly  overruled. 

We  are  also  of  opinion  that  there  is  no  error  in  so 
much  of  the  order  as  appointed  a  receiver  to  take  into 
possession  all  the  papers,  books,  accounts,  evidences  of 
debt,  &c.  of  the  concerns  therein  mentioned,  and  the 
property,  real,  personal  or  mixed,  appertaining  thereto, 
collect  the  debts,  make  sale  of  the  property  upon  the 
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usual  terms,  and  make  report  to  the  court.     The  power     1855. 
to  appoint  a  receiver,  when  one  is  necessary  for  the    ^rmT 

collection,  preservation  or  sale  of  property  pending  an  

injunction  suit,  is  incident  to  the  power  to  grant  an  ^"" 
injunction;  and  the  latter  power  being  expressly  con-  White- 
ferred  by  law  on  a  judge  in  vacation,  the  former  is 
conferred  on  him  by  implication.  The  necessity  for 
the  appointment  of  a  receiver  in  this  ciise  for  the  pur- 
poses before  mentioned,  is  shown  by  the  answers  of 
the  appellees;  from  which  it  appears  that  when  ar- 
rested by  the  injunction  they  were  engaged  in  winding 
up  their  business,  by  selling  their  property,  collecting 
their  credits,  and  paying  their  debts,  and  their  interests 
required  that  the  sales  and  collections  should  be  made 
with  as  little  delay  as  possible.  Indeed,  the  counsel  of 
the  appellees,  in  their  argument  of  this  case,  did  not 
question,  but  seemed  to  admit,  the  pro[>riety  of  ap- 
pointing a  receiver,  if  it  was  proper  to  continue  the 
injunction. 

But  we  are  of  opinion  that  there  is  error  in  so  much 
of  the  order  as  directed  the  receiver  to  "  pay  out  of 
such  debts,  collections  and  sales  of  property,  all  the 
liabilities  of  said  concerns  to  merchants  or  others  who 
have  trusted  them  for  supplies  of  goods,  moneys  or 
other  things.'-  It  was  premature  to  determine,  before 
the  hearing  of  the  cause,  whether  the  creditors  of  the 
said  concerns,  or  either  of  them,  are  entitled  to  priority 
of  payment  out  of  the  subject  in  controversy;  and  if 
they  are  so  entitled,  it  was  erroneous  to  direct  the 
receiver  to  pay  their  claims  before  they  were  ascer- 
tained and  allowed  by  the  court.  Before  any  such 
direc*tion  is  given,  an  order  should  be  made  directing  a 
commissioner  of  the  court  to  take  an  account  of  what 
is  due  to  the  said  creditors,  and  to  cause  them,  upon 
due  public  notice,  to  come  before  him  and  prove  their 
claims;  so  that  an  opportunity  may  be  afforded  to  the 
ajipellant  and  the  creditors  respectively,  to  contest  any 


84  COURT    OF   APPEALS    OF   VIROIXIA. 

1855.     of  the  said  claims  before  the  commissioner,  or  before 
Tenm^  the  court,  on  exceptions  to  his  report. 

Therefore,  so  much  of  the  said  order  as  is  in  conflict 
with  the  foregoing  opinion  is  reversed,  with  costs  to 
the  appellant,  and  the  residue  thereof  is  aifirmed.  And 
the  cause  is  remanded  to  the  Circuit  court  for  further 
proceedings  to  be  had  therein. 

Decree  reversed. 
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Bicfimond. 


IIuTCHESON,  sheriffs  aiim'v  ^fc.  v.  Priddy.  i856. 

January 


February  12. 

1.  If  the  County  court  commits  an  estate  to  the  sheriflf  for  admin- 

istration, before  the  expiration  of  three  months  from  the  death 
of  tlie  testator  or  intestate,  the  act  is  not  void  but  voidable. 

2.  In  such  a  case  the  County  court,  having  general  jurisdiction  to 

grant  administration,  the  act  of  the  court  in  committing  the 
estate  to  the  sheriff  cannot  be  questioned  in  any  collateral 
proceeding. 

3.  An  estate  having  been  committed  to  the  sheriff,  the  County 

court  cannot  grant  the  administration  to  a  distributee,  with- 
out notice  to  the  sheriff  of  the  application. 

4.  It  is  not  imperative  on  the  County  court  to  grant  administration 

to  a  distributee  after  the  estate  has  been  committed  to  the 
sheriff;  but  there  is  a  legal  discretion  in  the  court. 

This  is  a  controversy  concerning  the  right  to  ad-  . 
minister  upon  the  estate  of  a  decedent. 

At  the  October  term  in  the  year  1853  of  the  County 
court  of  Henrico,  a  paper  writing  purporting  to  be  the 
last  will  and  testament  of  James  O'Brien  deceased,  and 
bearing  date  on  the  16th  of  June  1846,  was  duly  proved 
and  ordered  to  be  recorded  as  the  true  last  will  and 
testament  of  the  deceased.  And  thereupon  the  appel- 
lee Elijah  Priddy,  the  executor  named  in  the  will,  ap- 
peared in  court  and  refused  to  take  upon  himself  the 
burden  of  the  execution  thereof. 

On  the  8th  of  Xovember  following,  in  the  same 
court,  on  the  motion  of  Caleb  C.  Mitchell  and  wife, 
(the  latter  being  devisee  of  one-sixth  of  the  whole 
estate  of  the  testator,)  it  was  ordered  that  the  estate  of 
the  said  James  O'Brien  deceased  be  committed  to  the 
appellant,  who  was  sheriff  of  the  county  of  Henrico, 
for  administration  with  the  will  annexed,  according  to 
law. 


Term, 


86  COUHT    OF    APPEALS    OF    VIRGINIA. 

18.V).         On  the  7th  of  December  1853,  the  appellee  Priddy 

Tenn"^  appeared  and  moved  the  court  to  permit  him  to  qualify 

as  executor  of  the  said  Jamvs  O'Brien  deceased,  ac- 

™       cordin*?  to  the  terms  of  the  will.      This   motion  was 
son,  ^ 

sheriff,  overruled,  and  Priddy  excepted.  He  then  moved  the 
V.       court  to  revoke  the  order  committing  the  estate  to  the 

Priddy.  jj;heritt*  of  Henrico  for  administration,  and  to  allow  him 
to  (pialify  as  administrator;  and  he  exhibited  the  will 
of  the  decedent,  showing  that  his  wife,  who  was  a 
daughter  of  the  decedent,  was  made  a  devisee  of  one 
full  sixth  part  of  the  whole  estate.  He  also  prove<I 
by  witnesses  that  the  death  of  the  testator  occurred  on 
the  17th  or  18th  of  August  1853:  and  that  four  of  the 
legatees  named  in  the  will  dt'sired  that  he  should  be 
permitted  to  quality  us  executor.  On  the  other  hand 
Mitchell,  who  contested  the  motion,  proved  that  Priddv 
had  a  claim  against  the  estate  the  justice  of  which  was 
contested,  and  which  had  not  been  allowed  by  the 
administrator.  The  court  overruled  the  motion,  and 
Priddy  excepted.  He  then  api>lied  to  the  Circuit 
court  of  Henrico  for  a  srtfpcrsedeas  to  this  order  over- 
ruling his  motion  to  be  [)ermitted  to  qualify  as  admin- 
istrator, and  it  was  allowed.  And  upon  the  hearing 
in  thi^  Circuit  court,  that  C(>urt  reversed  the  order  of 
the  County  C(Mirt,  and  rciiiaiided  the  cause  with  in- 
structions to  si't  aside  the  order  committing  the  estate 
to  Ilutcheson,  sheriff  of  Henrico,  for  administration, 
and  to  permit  Priddy  t()  quality  as  administrator  (h 
b()f/i<  ti())t  with  the  will  annexed.  And  to  this  judgment 
of  the  Circuit  court  Hutcheson  applied  for  and  ob- 
tained a  supersakas  from  this  court. 

AtKjHst  aiid  R'lnthJph,  for  the  ap[»ellant. 
C/'fO/ij)  and  DfU'is,  tor  the  aj>pellce. 

Lkk,  J.     The  relation   in   which   a  sheritt  to  whom 
the  estate  of  a  <lecedent  is  committed  for  administra- 
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tion,  stands  to  the  estate  has  been  materially  changed     1855. 
in   the   course   of  the   legislation   upon   this   subject,    xerm!"^ 


Under  former  laws  the  estate  was  in  effect  adminis- 

tered  by  the  court,  and  the  sheriff'  was  but  the  officer  g^n 
of  the  court  charged  with  the  execution  of  its  orders  sheriff, 
made  in  the  progress  of  the  administration.  See  Acts  v. 
of  1705,  ch.  10,  §  10,  11;  Acts  of  1748,  ch.  3,  §  2;  P"*^^^ 
1785,  ch.  61,  §  55.  At  the  revisal  of  1819,  a  general 
provision  was  introduced,  by  which  the  sheriff'  in  such 
case,  without  giving  any  other  bond  or  taking  any 
other  oath  than  those  already  given  and  taken,  is 
declared  to  be  the  administrator,  (with  the  will  an- 
nexed if  there  be  a  will,)  and  entitled  to  all  the  rights 
and  bound  to  perform  all  the  duties  of  such  administra- 
tor. 1  Rev.  Code  1819,  ch.  104,  §  67.  And  the  same 
provision  is  retained  in  the  present  Code,  ch.  130, 
§  10.  He  thus  stands  on  the  footing  of  any  other  ad- 
ministrator, subject  only  to  the  power  reserved  to  the 
court  to  revoke  the  order  committing  the  estate  to 
him,  and  allow  some  other  person  to  qualify  as  exe(3u- 
tor  or  administrator.  While  his  powers  continue  he 
may  collect  the  assets,  discharge  the  debtors  of  the 
estate,  and  pay  off  all  claims  against  it:  he  may  sue 
and  be  sued  as  such  administrator;  like  any  other  is 
bound  to  render  an  account  of  his  administration,  and 
is  entitled  to  the  same  allowances  for  his  expenses  and 
services.  In  short,  every  right  and  every  duty  per- 
taining to  any  other  administrator  is  thus  devolved 
upon  him;  and  upon  general  principles  and  by  all 
analogy,  it  should  seem  that  before  his  office  can  be 
taken  away  from  him  and  given  to  another,  he  should 
have  notice  of  the  intended  application  for  that  pur- 
pose, in  order  that  he  may  make  any  proper  defense, 
and  may  also  conform  his  own  arrangements  with 
reference  to 'the  expected  termination  o\  his  powers. 
For  as  a  part  of  his  duty  to  defend  the  estate  com- 
mitted to  him,  he  may  and  should  resist  the  efforts  ot 
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1855.     any  unfit  and  unsuitable  person  to  get  possession  of  it, 

T?rmu^  by  causing  his  powers  to  be  revoked  and  obtaining^ 

administration    for  himself.     lie  is  concerned   to   see 

^^  ^  that  adequate  security  be  given  by  his  successor,  and 

sheriff,    he  is  better  prepared  than  anv  other  to  inform  the 

adm'r&c.  ,  i  i        i  i  i  •       i  ^ 

V.       court  as  to  the  amount  tliat  should  be  retjUired:  and 

Priddy.  j^^  should  know  when  his  powers  terminate  and  those 
of  that  successor  come  to  replace  them.  If  he  have 
no  notice  of  the  intended  action  of  the  court,  he  may 
proceed  in  utter  ignorance  of  what  it  may  have  done, 
to  make  arrangements  with  creditors  and  others,  which, 
being  utterly  void  because  his  powers  had  been  re- 
voked, may  compromise  both  him  and  them,  and  occa- 
sion serious  loss  and  inconvenience  to  innocent  parties. 

It  is  urged  that  the  act  of  assembly  which  reserves 
to  the  court  the  power  to  revoke  the  administmtion 
committed  to  the  sheriff,  and  to  grant  it  to  some  other 
person,  contains  no  provision  for  a  citation  or  notice  to 
the  sherift  when  an  application  is  to  be  made  to  the 
court  to  exereise  that  power;  and  that  no  such  citation 
or  notice  is  necessary,  beeause  the  sheritt  has  no  rights 
or  interest  in  the  subject,  and  cannot  resist  the  revoca- 
tion of  his  powers  and  the  grant  of  administration  to 
another  person,  which  the  court  itself  has  no  discretion 
to  refuse. 

It  is  true  there  is  no  provision  for  any  citation  or 
summons  before  the  court  shall  act.  Xor  is  there  any 
in  the  case  under  the  fifth  section,  where  adminis- 
tration has  been  granted  to  a  creditor  or  some  other 
person,  or  a  will  has  been  admitted  to  record  after 
a  previous  grant  of  administration,  and  a  distributee 
who  shall  not  have  before  refused  shall  apply  for 
administration;  and  yet  in  these  cases  it  can  scarcely 
be  8uppose<l  that  a  court  would  be  justified  in  dis- 
placing an  administrator  regularly  appointed  without 
his  having  been  first  cited  or  in  some  way  notified  to 
appear  and  defend  his  interest.     80  in  a  case  in  which 
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a  surety  seeks  to  be  relieved  of  his  suretyship,  he  must     1855. 
give  the  administrator  due  notice  of  his  intended  ap-    xemT 

plication  to  the   court,  without   proof  of  which   the  

court  will  not  make  the  preliminary  order  requiring  "^^  ^ 
the  administrator  to  give  a  new  bond.  And  there  can  sheriff, 
be  no  reason  why  a  proper  notice  should  not  be  given  y. 
in  the  case  of  a  sheriff  administrator.  He  has,  as  we  P^^^^y- 
have  seen,  rights  and  an  interest  in  the  subject  the 
same  as  any  other  administrator.  It  is  not  a  matter  of 
course  that  the  court  will  revoke  the  grant  to  the 
sheriff  and  allow  any  other  person  to  quality  as  ad- 
ministrator. The  words  in  the  act  of  1819  are,  "The 
court,  however,  shall  have  power,  at  any  time  after- 
wards, to  revoke  such  order"  (committing the  estate  to 
the  sheriff,)  "and  to  grant  letters  testamentary  or  let- 
ters of  administration  to  any  person  entitled  thereto." 
Those  of  the  present  act  (Code,  p.  542,  §  10,)  are, 
"The  court  may,  however,  at  any  time  afterwards, 
revoke  such  order  and  allow  any  other  person  to 
qualify  ae  executor  or  administrator."  But  these 
terms  "  any  other  person  "  must  necessarily  have  some 
limitation,  and  this  is  to  be  found  only  in  the  sound 
discretion  of  the  court,  to  which  must  be  referred  the 
litness  or  suitableness  of  the  party  applying,  and  the 
time  and  circumstances  of  his  application;  and  touch- 
ing these,  the  acting  administrator  should  have  an  op- 
portunity to  be  heard. 

Xor  is  the  case  altered  by  the  fact  supposed  to  be 
proved  in  this  cause,  that  the  order  committing  the 
estate  to  the  sheriff,  was  made  some  few  days  before 
the  expiration  of  three  months  from  the  death  of  the 
testator.  If  the  order  made  thus  prematurely  were 
ipso  facto  void,  it  might  be  otherwise.  I  think  how- 
ever that  it  is  voidable  only  and  not  void.  Tlie  fourth 
section  of  the  act  in  effect  reserves  the  right  of  ad- 
ministration to  distributees  exclusively  for  thirty  days 
after  the  death  of  the  decedent;  yet  if  the  court  should 
Vol.  XII— 12 
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1855.     chance  to  grant  administration  to  a  creditor  or  some 
Term^^  Other  person  before  the  expiration  of  the  thirty  days, 

it  will   scarcely  be  seriously   contended  that    such    a 

^^n*^^  grant  would  be  absolutely  void;  though  it  certiiinly 
sheriff,  would  be  erroneous  and  voidable.  Whether  in  either 
y,  ■  case,  the  order  for  administration  was  made  at  a  pro- 
Priddy.  p^,.  ^^jnae  or  prematurely,  is  not  such  a  question  of 
jurisdiction  as  may  be  raised  collaterally  in  another 
action  or  proceeding.  The  jurisdiction  of  a  County 
court  upon  this  subject  is  a  general  jurisdiction  con- 
ferred by  statute  to  grant  probat  of  wills,  and  to  he4ir 
and  determine  suits  and  controversies  testamentary 
and  concerning  administrations.  Code,  ch.  122,  §  28, 
p.  oVJ;  ch.  130,  §4,  p.  541.  It  is  a  court  of  record, 
and  its  judgments  or  sentences  cannot  be  questioned 
collaterally,  if  it  have  jurisdiction  of  cases  ejtisifem 
generic.  Where  it  has  jurisdiction  over  that  class  of 
cases,  whether  the  court  erred  or  not  in  determining 
that  the  facts  were  proved  upon  which  the  power  to 
grant  administration  in  the  particular  case  depended, 
is  not  to  be  enquired  into  collaterally.  It  must  be 
8U{)])Ose(l  to  have  enquired  into  and  decided  upon  those 
facts  at  the  time  of  making  its  order,  and  its  decision 
if  erroneous,  would  be  voidable  only  and  not  void. 
Accordingly  under  the  influence  of  these  considera- 
tions, it  has  been  held  in  this  court  that  a  grant  of 
administration  by  the  court  of  a  county  not  authorized 
by  the  facts  of  the  case  to  make  such  grant,  (the  de- 
cedent having  had  no  residence,  and  having  left  no 
estate  of  any  kind  in  the  county  by  the  court  of  which 
the  grant  was  made,)  was  not  void  but  voidable  only; 
overruling  previous  decisions  of  the  General  court  to 
the  cont^ary  in  Barker's  Case,  2  Leigh  719 ;  and  Cose 
of  Iioh'nis>ti's  EMate,  November  term  1828,  cited  in 
Barker's  CaM\  Fisher  v.  Bassett,  9  Leigh,  119;  Bum- 
ley's  Reps,  V.  Dake,  2  Hob.  K.  102.  See  also  SchuUz 
V.  SehnUz,  10  Gratt.  358,  377;  Cox  v/ Thomas,  9  Gratt. 
312. 
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This  case  is  plainly  within   the   principles   of  the     1865. 
eases  just  cited.     For  if  a  grant  of  administration  by    xeim!^ 

a  County  court  which  had  no  jurisdiction  or  authority 

to  make  such  grant  upon  the  facts  of  the  particular  ^g^^®' 
case,  is  yet  voidable  only  because  the   court    had   a  sheriflF, 
general  jurisdiction  in   cases   ejusdem  generis^   so   the       y. 
commitment  <»f  an  estate  to  the  sheriff  for  administra-  l*"<idy. 
tion  by  a  court  which  not  only  had  jurisdiction   in 
cases  of  that  class,  but  also  had  full  Jurisdiction  in 
the  particular  case  to  grant  administration   to   some 
suitable  person,  would  be  but  voidable  and  not  ipso 
ffirto  void  even  if  the  court  had  erred  upon  the  facts 
in  making  the  order  at  the  time  it  was  passed.     And 
groat   inconvenience   and    embarrassment    would    be 
occasioned   by  a  contrary  doctrine.     The  acts  of  the 
sheriff  would  be  of  course  invalid.     He  would  incur 
all  the  liabilities  of  an  executor  de  son  tort,  and  inno- 
cent persons  dealing  with  him  upon  faith  of  the  autho- 
rity conferred  by  a  court  of  record,  and  possessing  a 
general  jurisdiction  over  similar  cases,  and  authority 
to  designate  an  administrator  in  the  very  case,  might 
be  subjected  to  great  embarrassment  and  serious  loss. 
While  on  the  other  hand  no  injury  can  result  from 
treating  the  authority  of  the  sheriff  administrator  as 
voidable  only.     His  acts  would  be  good  until  it  be 
revoked;  there  would  be  a  representative  of  the  estate 
(luring  the  whole  period;  purchasers  of  the  property 
belonging  to  the  estate  would  be  protected ;  the  debtors 
to  it  might  safely  pay  what  they  owed,  and  creditors 
and  distributees  would  have  all  the  security  for  the 
proper  disposition  of  the  proceeds  which  the  official 
bond  of  the  sheriff  would  afford. 

Regarding,  then,  the  authority  of  a  sheriff'  adminis- 
trator is  voidable  only  and  not  void,  even  though 
prematurely  conferred  by  the  court  in  point  of  fact, 
he  should  have  notice  of  the  intended  apidication  to 
revoke  it,  just  as  in  the  case  of  an  appointment  of  a 
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I800.     creditor  as  administrator  before  the  expiration  of  the 
TermT  thirty  days  within  which  the  right  to  administer  is 

reserved  to  distributees  exchisively.     In  either  case,  if 

90D  ^  the  previous  order  of  administration  be  assailed  upon 
sheriff,  the  allegation  that  it  was  prematurely  made,  the  party 

V.  *  should  have  the  opportunity  to  contest  the  fact. 
Priddy.  J  tjjji^i^  therefore  the  County,  court  did  not  err  in 
overruling  the  motion  of  the  appellee,  a^  it  does  not 
appear  that  any  citation  or  summons  had  been  issued 
or  served  upon  the  sherifl,  nor  that  he  was  present  in 
court  when  the  motion  was  ma<le,  nor  that  he  has  in 
any  manner  waive<l  the  benefit  ot  such  citation :  and 
in  this  view  it  is  rendered  unnecessarv  to  decide  any 
of  the  other  questions  raised  in  the  argument  of  the 
cause.  I  think,  however,  out  of  abundant  caution  it 
would  be  proper  to  amend  the  judgment  by  declaring 
it  to  be  without  prejudice  to  any  future  motion  which 
the  appellee  may  be  advised  to  make  to  the  same 
efl^ect  upon  a  proper  citation  or  summons. 

I  am  of  opinion  therefore  to  reverse  the  judgment 
of  the  Circuit  court,  to  amend  that  of  the  County 
court  in  the  manner  before  st^ated,  and  as  amendeil, 
the  same  to  aflirm. 

MoNCURE,  J.  I  think  it  is  at  least  very  doubtful 
whether  the  order  of  the  County  court  of  Hem-ico, 
committing  the  estate  of  James  O'Brien  to  the  sheriif 
for  administration,  was  not  a  void  order,  less  than  three 
months  having  elapsed  between  the  death  of  the  tes- 
tator and  the  date  of  the  order.  When  it  w-as  made, 
neither  the  County  court  of  Henrico,  nor  any  other 
court  of  probat,  had  any  power  to  make  such  an 
order;  any  more  than  if  O'Brien  had  been  then  alive. 
In  this  respect  the  case  diftcrs  from  that  of  Fishvr  v. 
Bassett,  9  Leigh  119.  There,  wiien  the  grant  of  ad- 
ministration on  Robinson's  estate  was  made  to  Scott, 
some  court  had  power  to  make  the  grant;  and   the 
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Court  of  hustings  of  the  city  of  Richmond  having     1855. 
taken  cognizance  of  the  subject  and  made  the  grant,    xerm^ 

the  order  of  that  court  was  considered  by  this  to  be 

voidable  onlv,  and  valid  until   revoked  or  reversed,  ^"^c^®" 

•'  '  SOD, 

This  case  seems  to  be  like  that  of  Wales  v.  WiUard^  2  sheriff, 

Ma^s.  R.  120.     An  act  of  that  state  provides  that  ad- ^^'"v!^  ^^' 

ministration  shall  not  be  originally  granted  upon  the  Prid<ly- 

ejitate  of  any  deceased  person  after  the  expiration  of 

twenty  vears  from  his  death.     The  administration  in 

that  case  was  originally  granted  after  the  intestate  had 

been  dead  twenty  years.     Parsons,  C.  J.  in  delivering 

the  opinion  of  the  court,  said,  ''This  administration, 

it  was  not  competent  for  any  judge  of  probate  to  grant; 

but  it  is  a  case  in  which  it  is  expressly  provided  by 

the  statute  from  which  he  derives  his  authority,  that 

no  administration  shall  be  granted.     It  is  not  therefore 

the  erroneous  exercise  of  his  judgment,  but  it  is  an 

assumption  of  power  against  law;  and  the  grant  is, 

ip.iofaclOj  a  nullity." 

But  whether  this  be  so  or  not,  I  am  of  opinion  that 
Priddy  was  entitled  to  the  administration  when  he 
applied  for  it,  and  that  there  was  no  necessity  for  any 
notice  of  the  application  to  the  sherift";  but  that  the 
order  committing  the  estate  to  the  latter  would,  by  a 
grant  of  administration  to  the  former,  have  been  ipso 
fncio  revoked.  In  England^  the  person  entitled  to  dis- 
tribution is  entitled  to  the  administration;  and  though 
the  ordinary  may  appoint  another  person  administra- 
tor, yet  he  can  onl^'  do  so  after  the  person  entitled  to 
the  administration  has  refused  it.  That  person  must 
be  cited  to  accept  or  refuse  before  there  can  be  any 
valid  grant  to  another.  And  mm  vocatis  jure  voeandis^ 
is  a  sufficient  ground  for  revoking  a  grant  to  another. 
In  Virginia,  the  distributee,  if  a  tit  person,  is  also  en- 
titled to  the  administration.  But  there  is  this  differ- 
ence between  the  law  of  England  and  the  law  of 
Virginia;  that  by  the  latter,  if  no  distributee  apply 
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1S>>-     I'or  adriiini-tritrion  within  thirty  «lav-  Itoiu  the  ih-ath  of 
Janiarv     t        •  i  i      -    •  ^*  a. 

Term/    ^"^  Hite^tarc.  the  c*»urt  mav   irra'.t  ailiuiiii^tration  to 

one  or  more  of  hi-  <Tc»iitor<.  «»r  to  aMv  other  j»erson, 

H>n'*^'  wirliout  tir-t  citincr  xh*'  di-tnrart-e>  to  at-et-pt  or  refuse. 

feLerirf.   CoiW,  .h.  1:30,  $  4,  p.  541.     Th-  riirht  i.ff  the  di-triUu- 
V.        t«*e7r,  h«nvewr,  i>   not   U*^X   t'V   -r,.h   arrant   to  another, 

Pr.d^ly.  |^,j^  j,,  ,-^r,.fjj];y  j-rex-rwd  t'»  them  hy  hiw:  which 
provid*—,  that  "if  a  will  ot  a  <kMe»lent  l»e  afterwards 
adjuitted  to  r».-<ord,  or  if  after  a<lniinisrratiuu  is  irninted 
to  a  credit* jr.  or  other  {•er-^tn  than  a  (listrihutee,  any 
di-trihiitee  who  >hall  not  have  htfore  refused  shall 
apply  tor  adnjini:?tration,  there  may  he  a  arrant  of  pro- 
hat  or  administration  in  like  inamier  as  if  the  former 
irrant  had  not  ht-en  made:  and  tlie  >;iid  former  irrant 
-hall  thereiipo!!  eease."  Id.  §  5.  This  law,  it  will  be 
oh-erved.  re»piir»"i  no  notice  or  citation  to  V>e  given  to 
the  oriirinal  admiin>trator;  and  it  is  ohvious,  I  think, 
that  none  was  contemplated.  The  wonls,  "and  the 
sai<l  former  grant  shall  thereujK)!!  cease,"  indicate  that 
the  new  grant  is,  'p^o  f'trfo,  a  revocation  of  the  old. 
The  original  administrator  is  like  a  curator:  or  an 
administrator  dumnfe  iiiintir'*  nrfntt^  or  durante  ahst  nila  : 
and  his  ]»owers  terminate  on  the  «|ualitication  of  the 
rightful  administrator.  Surely,  if  a  will  he  atterwardf^ 
admitted  to  record,  and  the  executor  obtain  probat, 
there  is  no  necessity  for  citing  the  original  administra- 
tor, or  expressly  revoking  his  grant  of  administration. 
This  was  decided  in  the  case  of  Ihwt  v.  WiJkinson^ 
2  Call  49.  The  same  principle  applies  to  a  subsequent 
grant  of  administration  to  the  party  entitled  thereto. 
The  same  clause  which  provides  for  the  ca.se  of  a  sub- 
sequent recordation  and  prohat  of  a  will,  pro\ides  for 
the  case  of  a  subsecjuent  grant  of  a<lministmtion.  In 
each  case  it  is  declared  that  the  former  grant  shall 
thereupon  cease;  and  the  clause  must  have  the  same 
construction  in  regard  to  each. 

I  do  not  think  there  is  any  substantial  difference 
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between  the  old  law  under  which  Hunt  v.  Wilkmson     1855. 
was  decided,  and  the  new.     It  is  true  the  old  law  uses    xermT 

the  word  "shall,"  and  the  new  law  the  word  "may;"  

seeming,  at  first  view,  to  indicate,  that  while  under  the     gj|jj 
old  the  duty  of  the  court  to  grant  administration  to    sheriff, 
the  distributee  was  imperative,  under  the  new  it  was       v. 
merely  discretionary.     But  I  think  no  change  was  de-  P"^<ly- 
signed  by  the  legislature,  and  that  the  word  "may," 
in  the  new  law,  has  the  same  meaning  with  the  word 
"shall,"  in  the  old.     Certainly,  the  court  under  the 
new  law  htxs  no  right  to  refuse  probat  to  .the  executor, 
being  a  lit  person,  if  a  will  be  recorded;  and  it  can 
have  no  more  right  to  refuse  administration  to  a  distri- 
butee, being  a  fit  person;  the  same  clause  of  the  law 
providing  for  each  case.     The  effective  words  in  the 
old  law,  that  there  shall  be  a  grant  of  administration 
to  the  distributee,  "in  like  manner  as  if  the  former 
had  not  been  obtained,"  are  substantially  re|»eated  in 
the  new.     And  there  are  in  the  new  these  additional 
words,  not  contained  in  the  old,  "  and  the  said  former 
grant  shall  thereupon  cease; "  which  makes  the  mean- 
ing of  the  legislature  still  more  plain. 

It  is  provided  by  §  10,  i>.  542,  that  when  an  estate 
is  committed  to  the  sheriff  for  administration,  "  the 
court  may,  at  any  time  afterwards,  revoke  such  an 
order,  and  allow  any  other  person  to  qualify  as  execu- 
tor or  administrator."  If  the  grant  of  administration 
to  a  distributee  under  §  5,  is,  ipso  facto,  a  revocation  of 
the  original  grant  to  another  person  under  §  4,  a  for- 
tiori, such  grant  to  a  distributee  is,  ipso  facto,  a  revoca- 
tion of  an  order  committing  the  decedent's  estate  to 
the  sheriff.  Formerly,  the  sheriff,  to  whom  an  estate 
of  a  decedent  was  committed,  was  not  a  full  adminis- 
trator, but  little  more  than  a  curator  ad  colligendum 
bona  defuncti.  He  was  the  mere  officer  of  the  court, 
and  administered  the  estate  under  its  order,  and  on 
equitable  principles.     He  has  since  been  declared  by 
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l85o.     law  to  be  an  administrator.      But  he  does  not  now 
Term^'^  stand  on  precisely  the  same  footing  with  a  person  aj*- 


pointed  administrator  under  §4;  and  may  be  displaced 

fton*^   by  the  subsequent  appointment,  not  only  of  a  distri- 

sherifT,   butee,  but  of  any  other  person.     If  there  be  no  good 
y      '  reason  for  requiring  any  other  administrator  to  be  cited 

Priddy.  i^^fore  his  grant  of  administration  is  revoked,  there  is 
certainly  less  for  requiring  the  sheriff  to  be  cited;  he 
being  the  officer  of  the  court,  presumed  to  be  always 
in  attendance  upon  it,  and  to  have  notice  of  its  pro- 
ceedings. It  is  true,  the  administration  of  the  sherift* 
continues  after  his  term  of  office  expires;  but  it  rarely 
happens  that  administration  is  granted  to  another  after 
that  period.  In  this  case  the  application  was  made  at 
the  term  of  the  court  next  succeeding  that  at  which 
the  estate  was  committed  to  the  sheriff,  and  during  the 
latter's  term  of  office;  and  there  can  be  no  doubt  but 
that  he  had  actual  notice  of  the  application.  I  believe 
it  has  been  the  general,  if  not  the  invariable,  practice 
of  the  courts  of  probat  to  grant  administration  in  such 
cases  without  notice  to  the  sheriff. 

It  is  the  duty  of  the  court  of  probat  to  take  care 
that  a  party  to  whom  administration  is  granted  is  enti- 
tled thereto;  and  it  may,  if  it  see  fit,  cause  the  origi- 
nal administrator,  or  a  sheriff  committee,  or  any  of  the 
next  of  kin,  to  be  cited  to  show  cause  against  it.  But 
it  is  under  no  imperative  obligation  to  do  so.  Any 
person  interested  may  voluntarily  appear  and  resist 
the  application  of  a  distributee  for  administration;  and 
will  thus  become  a  party  to  the  proceeding  and  entitled 
to  appeal  from  the  sentence,  or  obtain  a  supersedeas 
thereto.  The  sheriff  in  this  case  might  have  appeared 
and  become  a  party;  and  so  might  Mitchell  and  wife. 
The  former  did  not  so  appear;  no  doubt  because  he 
did  not  care  for  the  administration.  The  latter  did 
appear  and  become  a  party ;  and  the  application  \Tas 
therefore  refused. 
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The   contest   in   the    County   court  being  between     1855. 
Priddy  and  Mitchell  and  wife,  and  not  Priddy  and  the  '^Xer^";^ 

sheriff,  I  think  that  Mitchell  and  wife,  and  not  the  she 

riff,  should  have  been  made  parties  to  the  writ  of  snpcr-  ^^ 
mleas;  and  that  the  sheriff  had  a  right  to  have  the   sheriff, 
writ  quashed.     But  he  made  no  motion  for  that  pur-       v. 
poee.     On  the  contrary,  the  case  was  tried  upon  its  Priddy. 
merits  in  the  Circuit  court,  and  was  decided  in  favor 
of  Priddy.     And  now  the  sheriff*  seeks  in  this  court  to 
reverse  the  judgment  of  the  Circuit  court.     1  think 
that  Priddy  is  entitled  to  the  administration,  being  the 
only  distributee  who  applied,  and  it  not  appearing  that 
he  is  unlit  for  the  office;  on  the  contrary,  it  appearing 
that  he  had  the 'confidence  of  the  testator,  in  being  ap- 
pointed his  executor  and  otherwise,  and  was  the  choice 
of  a  majority  of  the  parties  in  interest.     I  also  think 
that  while  the  sheriff  was  an  improper  party  to  the 
writ  of  supersedeas,  his  proper  remedy  was  by  motion 
to  quash  it;  and  that  if  there  be  any  error  against  him 
of  which  he  has  any  cause  of  complaint,  or  actually 
does  complain,  it  is  only  as  to  costs ;  which  are  not 
sufficient  to  give  this  court  jurisdiction. 

I  am  therefore  for  affirming  the  sentence  of  the  Cir- 
cuit court. 

The  other  judges  concurred  in  the  opinion  of  Lee,  J. 

Judgment  reversed. 
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JmMmrf  ^ 

^^''  Fetonwry  1!*. 

U  An  ofti^  of  reier^Qce  Is  iiui«le  in  a  pending  m-t  ion  of  eject  mem 
by  th^  term^  fif  whVeh  aH  mstlft:^  in  iliffen^nce  between  tKe 
piartic^  are  snbmiti^^}  la  tbe  linttl  deiem^i nation  of  the  arbi- 
ti^tors  ehoien.  Bnt  thip  onJer  w  mettle  in  piir^oAnee  of  an 
agreement  in  writing  under  fieiil,  between  the  ssitne  pcirtteA,  to 
nifer  the  mu^U^  que^^ian  nf  thtf  Talne  af  the  land  m  dontro^ 
vef?v :  tbe  defendant  agreeinf  to  give  to  the  pUiutif^  for  th© 
land  the  price  flxc"!  upon  it  by  Ibe  arbitmtof?'.  The  t^rder  of 
reference  is  to  be  cdn^raed  with  reference  to  the  agreement, 
and  Iherefon;  the  award,  whieh  only  fixes  the  ^"^lueof  the 
land,  is  in  eonformUy  to  the  fiubmiMiun. 

^  A  *KMirt  of  e<juity  will  not  decree  a  speei^e  performanee  of  a 
thin  tract  by  a  husband  and  wife  for  the  sale  of  the  wife*&  tone], 
at  the  suit  of  the  vendee,  the  wife  relhsiit^  to  eseeutatbe 
coat  rail:, 

S*  Kor  will  the  court  compel  the  husbAnd  to  convey  hlH  life  estate 
to  tbe  vendee,  vi  itb  compensation  for  Uie  faihire  of  the  wife 
to  iHjnvey  her  interest  in  the  land- 

4.  The  wife  Wing  one  of  three  ef|Ufll  joint  owners  of  the  land,  and 
they  nnd  tbe  hiis^band  billing  united  in  thi^  sale,  1  bough  the 
hii^bAud  and  wift!  will  not  be  comptelled  to  exei-nte  the  con -^ 
trat't  on  their  rarl,  the  otiier  two  joint  ownersi  vv'iW  be  com - 
lielled  to  convey  their  nndivide*j  interests,  njxin  the  payment 
by  tht'  vendee  of  theit  ahdres  of  tl>e  purcba^  mon/y. 

»T.  The  case  dislingnbbed  from  Bniity  v,  Jtimf^t  11  Gratt-  4fiS. 

li.  A  decree  that  a  marries  I  woman  ^hnW  convey  land  with  genemt 
warranty,  though  emjnegu*<t,  is  no  cause  for  rt-*vi*j»ing  iht* 
decree,  as  under  the  statute  the  warmnty  woald  not  bind  her, 
Cbde^eh,  121,|7,p.ol4. 

In  Febniiirv  1^50  an  action  of  tjertment  wriK  itisnti- 
Ititvd  ill  tlu*  t'irutnt  court  of  Ileinito  hy  Caroline  W 
Clarlco,  Eniilv  W.  Harris,  David  M.  Bnuicli  and  8nnili 
E*  hi?  wife*  agittnet  Richard  Retm,  for  the  recovery 
of  eiirht  h:ilf  ucre  lot^  of  lainl  in  the  town  of  Sydney, 
mur  Kiehuiond,     Tlit^  plnintifls*  cJaiuRnl  tbe  late  of 
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land  m  heirs  at  law  of  Benjamin  James  Harris  de-     1855. 
ceased.     The  female  plaintiffs  were  his  children.     The    xermT 
issue  wa«  regularly  made  up  at  the  May  term  following.  

In  December  1850  the  plaintiffs  and  defendant  en-  -^Yls.^ 
tered  into  an  agreement  under  seal,  in  which  is  recited  Y- 
the  pendency  of  the  action  of  ejectment,  and  that  the 
parties  to  the  agreement  are  desirous  finally  to  settle 
and  terminate  said  suit;  and  then  proceeds:  Now, 
therefore,  it  is  herein  agreed  that  the  said  parties  shall 
forever  end  and  conclude  the  controversy  in  said  suit 
mentioned,  in  manner  and  form  following,  to-wit: 
That  the  matters  in  controversy  shall  be  and  are  here- 
by referred  and  submitted  to  the  final  award  and  de- 
termination of  Robert  Edmond  and  B.  W.  Haxall, 
agreed  to  and  chosen  by  the  said  parties  as  their  arbi- 
trators, so  as  the  said  arbitrators  do  make  their  award 
and  determination  of  and  concerning  the  said  contro- 
versy for  the  following  end  and  purpose,  to-wit:  that 
is  to  say,  that  the  said  arbitrators,  after  satisfying 
themselves  of  the  value  of  said  lots  above  mentioned 
and  numbered,  shall  affix  to  and  declare  in  writing, 
under  their  hands  and  seals,  the  real  and  actual  value 
of  the  same,  as  they  in  the  exercise  of  their  judgments 
shall  think  right  and  proper.  And  then  an  umpire 
was  provided  for,  if  they  differed  in  opinion. 

And  it  was  further  agreed  that  the  plaintiffs  should, 
upon  the  return  of  said  award,  make  a  full  and  com- 
plete conveyance  to  the  defendant  of  the  said  eight 
lots,  and  that  they  should  receive  from  the  defendant 
and  he  should  pay  to  them  the  value  of  the  said  lots, 
as  it  should  be  ascertained  and  declared  in  the  manner 
before  mentioned.  And  it  was  further  agreed  that  this 
agreement  should  be  made  a  rule  of  court  in  the  eject- 
ment cause;  and  that  the  said  court  should  be  autho- 
rized to  enforce  its  performance  as  if  the  same  were  a 
judgment  obtained  in  said  court. 

In  January  1851  an  order  was  made  in  the  cause, 
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1855.     by  which  the  parties  mutually  submitted  all  matters 
Term7  ^"  difference  between  them  to  the  final  determination 


Clarke 


of  Robert  Edmond  and  Boiling  W.  Haxall,  and  agreed 

V**"*jg®   that  their  award,  or  the  award  of  such  persons  as  they 

V.       should  choose  for  an  umpire,  thereupon,  was  to  he  the 

Judgment  of  the  court;    and  the  same  was  ordered 

accordingly. 

In  February  1851  the  arbitrators  made  up  and  re- 
turned their  award  under  their  hands  and  seals.  After 
referring  to  the  agreement  between  the  parties,  and 
making  it  a  part  of  their  aw^ard;  and  reciting  that 
under  the  authority  of  that  agreement  they  had  satis- 
fied themselves  of  the  value  of  the  lots  mentioned 
therein,  they  proceeded  to  award  between  the  parties, 
that  the  said  lots  were  in  the  judgment  of  the  said 
arbitrators  worth  the  sum  of  fifty  dollars  per  lot;  and 
that  this  sum  of  fifty  dollars  per  lot  was  their  valuation 
of  the  same. 

Upon  the  return  of  the  award  the  defendant  moved 
the  court  to  enter  it  as  the  judgment  of  the  court, 
which  motion  was  opposed  by  the  plaintifts,  on  several 
grounds  of  objection  taken  to  the  award.  The  courts 
however,  overruled  the  objections,  and  ordei'ed  that 
the  award  be  confirmed,  and  stand  as  the  judgment  of 
the  court. 

Reins  then  instituted  a  suit  in  the  Circuit  court  of 
the  city  of  Richmond,  against  the  parties  to  the  action 
of  ejectment  and  agreement,  setting  out  the  facts,  and 
asking  that  the  said  parties  might  be  compelled  to 
make  to  him  the  deed  mentioned  in  the  agreement; 
and  tliat  he  might  be  quieted  in  his  possession  of  said 
lots. 

The  defendants  answered,  stating  their  objections  to 
the  award;  which  w^ere,  that  it  was  made  without 
notice  to  them,  and  upon  the  ex  parte  statements  of 
the  plaintiff*;  though  of  these  facts  there  was  no  evi- 
dence.    They  insisted  further,   that   the   value   fixed 
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upon  the  lots  was  wholly  inadequate,  being  iii  fact     1855. 
about  one-third  of  their   value:     And   they   insisted    xerm.^ 

that  it  was  not  a  case  in  which,  under  the  circum-  

stances,  a  court  of  equity  would  enforce  a  specific  exe-    ^^^g 
cution  of  the  contract.  v. 

The  cause  came  on  to  be  heard  in  January  1853, 
when  the  court  decreed  that  the  plaintiff  should  pay 
to  the  defendants  the  sum  of  four  hundred  dollars,  the 
amount  fixed  by  the  arbitrators  as  the  value  of  the 
lots,  with  interest  from  the  4th  of  February  1850, 
until  paid;  and  that  as  soon  as  such  payment  was 
made  or  tendered  by  the  plaintiff,  the  defendants 
should  execute  and  deliver  to  him  a  good  and  sufficient 
deed  with  general  warranty  for  said  lots  described  in 
said  agreement.  From  this  decree  the  defendants  ob- 
tained an  appeal  to  this  court. 

Gilmer^  for  the  appellants. 

Patton  and  PaUon,  Jr,  for  the  appellee. 

Samuels,  J.  I  am  of  opinion  to  reverse  the  de- 
cree, and  dismiss  the  bill  without  prejudice  to  the 
rights  of  the  parties  to  sue  at  law.  There  is  nothing 
alleged  in  the  pleadings,  or  shown  by  proof,  to  war- 
rant the  exercise  of  the  power  to  decree  specific  per- 
formance. This  would  be  my  opinion  if  the  case 
stood  alone  upon  that  clause  of  the  agreement  which 
is  supposed  to  bind  the  appellants  to  convey.  The 
case,  however,  should  not  be  so  rejjarded;  but  in 
passing  on  it,  every  part  of  the  agreement  should 
be  looked  to:  we  should  not  disregard  any  part  of 
it.  It  is  distinctly  agreed  between  the  parties,  that 
the  aetion  of  ejectment  between  them  shall  be  sub- 
mitted to  the  arbitrament  of  the  referees  named;  that 
the  value  of  the  subject  in  controversy  shall  also  be 
ascertamed  by  those  referees;  that  upon  the  return 
of  the  award   the   appellants  should   convey  to   the 
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1855.    appellee  the  subject  of  controversy.     This  part  of  the 
Teim!^  agreement  is,  of  necessity,  to  be  understood  as  mean- 

ing  that  the  conveyance  shall  be  executed  if  the  action 

&^k     ^^  ejectment  shall  be  decided  by  the  referees  in  favor 
V.       of  the  plaintiffs  therein :  for  it  would  be  absurd  to  con- 
strue it  as  meaning  that  if  decided  the  other  way,  the 
parties  having  no  title  should  sell,  and  the  party  having" 
title  should  buy. 

The  agreement  further  provides  that  the  submission 
shall  be  made  a  rule  of  court,  and  that  the  court  should 
enforce  the  performance  of  the  agreement  as  if  the 
same  were  a  judgment  of  the  court.  This,  if  it  means 
any  thing,  means  that  the  purchase  money  was  to  be 
secured  by  the  judgment  of  the  court.  The  parties, 
to  some  extent,  put  their  own  construction  on  the 
agreement  by  submitting  the  ejectment  suit  to  the 
arbitrators ;  thereby  showing  that  the  decision  of  that 
suit  was  to  have  its  effect  upon  the  agreement.  In  the 
ejectment  the  main  question  was,  who  had  the  right 
to  possession,  and  incidentally,  who  should  pay  the 
cost;5  of  suit.  This  question  is  not  yet  decided;  the 
award  returned  being  upon  a  subject  in  no  wise  in- 
volved in  the  suit.  By  the  express  terms  of  the  agree- 
ment, the  conveyance  was  to  be  made  upon  the  return 
of  the  award,  which  has  not  yet  been  made.  If  the 
parties  intended  to  submit  the  sole  question  ^f  value 
to  the  arbitrators,  and  to  bind  themselves  to  sell  and 
buy  at  their  valuation,  nothing  would  have  been  easier 
than  to  have  so  provided  in  the  agreement.  If,  how- 
ever, they  intended  that  the  question  of  title  should  be 
first  settled,  that  if  the  appellants  had  the  better  title, 
they  should  sell  to  the  appellee,  the  agreement  in  all 
its  parts  should  be  allowed  to  stand,  and  its  several 
provisions  be  carried  into  effect.  To  tear  one  single 
provision  of  the  agreement  from  its  context;  to  give  it 
priority  over  another  to  which  it  was  expressly  post- 
poned; to  make  it,  in  fine  the  agreement  in  disregard 
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of  all  else  therein;  to  withhold  from  the  appellants     1855. 
the  benefit  of  their  better  title,  if  they   have  it;    to  '^Tem7 

compel  them  to  sell  a  title  in  litigation,  at  a  i)rice  

affected  by  the  fact  that  it  was  contested,  in  disregard  ^^^^ 
of  the  provision  for  settling  the  question  of  title,  would 
be  unjust  to  both  parties.  I  am  not  aware  of  any 
precedent  requiring  us  to  treat  the  agreement  in  this 
manner;  and  I  am  utterly  opposed  to  making  such 
precedent. 

Daniel,  J.  K  the  order  of  reference  of  the  2d  of 
January  1851  were  alone  to  be  looked  to  for  the  terms 
of  the  submission,  the  award  would  be  incomplete; 
as  by  the  order  "  all  matters  in  difference  between  the 
parties"  are  submitted  to  the  "final  determination"  of 
the  arbitrators,  whilst  by  the  award  nothing  is  ad- 
judged or  ascertained  except  the  value  of  the  lots  in 
controversy.  It  is  most  apparent,  however,  from  the 
award,  from  the  bill,  from  the  answer,  and  from  the 
petition  for  an  appeal,  that  the  arbitrators  and  the 
parties  all  regarded,  and  acted  upon,  the  agreement  of 
the  day  of  December  1850,  as  containing  the  true 

terms  of  the  submission. 

Treating  the  agreement,  then,  as  the  warrant  for 
the  action  of  the  arbitrators,  I  can  disc^over  no  plausi- 
ble reason  for  saying  that  they  have,  in  any  manner, 
departed  from  the  authority,  or  fallen  short  of  a  com- 
plete discharge  of  the  duty  conferred  upon  and  pre- 
scribed for  them.  After  reciting  the  pendency  of  the 
action  of  ejectment,  and  that  it  involved  the  title  to 
certain  lots,  and  expressing  the  desire  of  the  parties 
finally  to  settle  the  suit,  the  agreement  proceeds, 
"Now,  therefore,  it  is  herein  agreed  that  the  said 
parties  shall  forever  end  and  conclude  the  controversy, 
in  said  suit  mentioned,  in  manner  and  form  following, 
to  wit:  That  the  matters  in  controversy  shall  be  and 
are  hereby  referred  and  submitted  to  the  final  award 
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and  deterniination  of  Robert  Edniond  and  B.  W.  Hax- 
all,  agreed  to  and  chosen  by  the  said  parties  a*>  their 
arbitrators,  so  as  the  said  arbitrators  do  make  their 
award  4ind  deterniination  of  and  concerning  the  said 
controversy, /o/*  the  following  end  and  purpose,  to  w*t: 
that  is  to  say,  tliat  the  said  arbitrators  after  having* 
satisfied  themselves  of  the  vahie  of  the  said  lot^  above 
mentioned  and  numbered,  shall  affix  to,  and  declare 
in  writing,  under  their  hands  and  seals,  the  real  and 
actual  vahie  of  the  same,  as  they,  in  the  exercise  of 
their  Judgments,  shall  think  right  and  proper,  and  if 
they  the  said  arbitrators  do  not  agree  as  to  the  value 
of  the  said  lots,  then  the  said  arbitrators  shall  call  in 
some  disinterested  third  person,  to  be  by  them  chosen 
and  elected?  who  shall  with  them  confer  and  consult 
as  to  the  value  of  the  said  lots,  and,  with  them,  deter- 
mine the  same,  and  shall  declare  in  writing,  under  their 
hands  and  seals,  the  said  value;  to  be  delivered  to  the 
parties  hereto,  on  or  before  the  day  of  next 

ensuing/' 

The  words  in  the  first  portion  of  the  article  would 
seem  to  indicate  an  intent  to  submit  the  whole  matter 
in  controversy  to  the  arbitrators;  but  it  is  obvious 
that,  with  the  words  (which  I  have  italicised,)  "  for 
the  following  end  and  purpose,"  &c.  commences  a 
qualification  or  restriction,  limiting  the  action^  of  the 
arbitrators  to  the  single  "  end  and  pur[»ose  "  of  ascer- 
taining and  declaring  the  value  of  the  lots.  With 
respect  to  the  title  to  the  lots,  the  arbitrators  had 
nothing  to  determine  or  award.  Their  office  was  done, 
and  the  object  of  the  first  article  accomplished,  as  soon 
a«  they  fixed  and  reported  the  value  of  the  lots;  and  a 
subse(jnent  article  provided  that  upon  the  return  of 
the  award,  the  parties  of  the  first  part  should  conv^ey 
the  lots  to  the  party  of  the  second  part,  and  that  the 
latter  should  secure  and  pay  to  the  former  the  value 
ascertained  by  the  award.     In  short,  the  scheme  for 
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the  settlement  of  the  suit  was,  that  the  appellants 
should  sell  and  the  appellee  should  buy  the  lots  at  a 
price  to  be  fixed  by  disinterested  valuers.  There  is, 
therefore,  I  think,  no  ground  for  assailing  the  decree 
as  being  founded  on  an  insufficient  award. 

Xor  do  I  think  that  the  error  of  the  court  in  requi- 
ring Mrs.  Branch,  a  married  woman,  to  execute  a  deed 
with  general  warranty^  is  of  such  a  nature  as  to  vitiate 
the  decree.  The  inadvertence  is  one  which  it  is  ob- 
vious could  work  no  injury  to  Mrs.  Branch,  or  any  one 
else;  in  as  much  as  by  the  statute.  Code,  ch.  121,  §  7, 
p.  514,  such  a  deed  could  not  operate  any  further  on 
her  or  her  representatives  than  to  pass  such  right,  title 
and  intere^^t  as  at  the  date  of  such  deed  she  might  have 
in  the  estate  thereby  conveyed.  If,  therefore,  there 
were  no  other  objection  to  the  der*ree,  I  should  feel  no 
difficulty  in  affirming  it,  after  making  the  proper  cor- 

In  considering  the  case,  however,  a  more  serious 
question  has  arisen,  which,  at  the  instance  of  the  court, 
haj*  been  fully  discussed  at  the  bar;  and  that  is,  whether 
the  coverture  of  Mrs.  Branch  did  not  stand  in  the  way 
of  any  decree,  for  a  specific  performance  of  the  agree- 
ment and  award  against  her  or  her  husband,  or  indeed 
any  of  the  appellants:  It  is  not  necessary  to  cite  au- 
thorities to  show  that  no  such  decree  could  be  made 
against  Mrs,  Branch. 

The  question  whether  a  court  of  equity  will,  under 
any  circumstances,  decree  against  a  husband  the  spe- 
cific performance  of  a  contract  on  his  part  to  procure 
the  conveyance  by  his  wife  of  her  real  estate,  is  one 
which  cannot  be  regarded  as  yet  definitively  settled  in 
England.  In  the  reports  of  the  earlier  cases,  nume- 
rous jirecedents  may  be  found  in  which  the  power  of 
the  chancellor  to  make  such  dec^rees  has  been  asserted 
and  enforced.  Thus,  the  case  oi  Hall  v.  Hardy ^  8  P. 
Wms.  187,  in  which,  upon  a  submission  of  a  dispute 
Vol.  XII — 14 
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1S55.     touchins:  the  fee  simple  of  a  parcel  of  laud,  the  arbi- 
^Tera7  Orators  awarded  that  the  defendant  should  procure  his 

wife  to  join  with  him  in  a  fine  and  deed  of  usci^,  and 

^&Ih^  thereby  convey  the  jiremi^es  to  the  plaintiff  and  his 
V.  heirs,  the  master  of  the  rolls.  Sir  Joseph  Jekyll,  de- 
creed a  specific  performance  of  the  award :  prefacing 
the  decree  wnth  the  remark  that  there  had  been  a  hun- 
dred precedents,  where,  if  the  husband,  for  a  valuable 
consideration,  covenants  that  the  wife  shall  join  with 
him  in  a  fine,  the  court  has  decreed  the  husband  to  do 
it;  for  that  he  had  undertaken  it  and  must  lie  by  it,  if 
he  does  not  perform  it. 

In  some  of  the  cases  of  a  later  date,  however,  the 
propriety  of  making  such  decrees  has  been  seriously 
(juestioned,  and   in    others,  positively   denied;    as    in 
Eincn^  V.  TTn.NY,  8  Ves.  K.  505;  D*ir*s  v.  Jones^  4  Bos. 
k  Pull.   267;  and  Martin  v.  MitrhefK  2  Jac.  k  Walk. 
413.     And  whilst  it  c"annot  perhaps  be  said  that  the 
English  chancery  has  fully  disclaimed  the  power,  it 
may,  I  think,  be  siifely  affirmed,  that  the  current  of 
professional  feeling  and  sentiment  in  England  is  rapidly 
tending  to  a  conviction  of  the  impolicy,  cruelty  and 
unfairness  of  a  rule  which  constniins  the  wife   indi- 
rectly through  the  sufferings  of  the  husband,   to   do 
that  which  the  courts  have  k»ng  since  repudiated  their 
right  to  coerce  her  to  do  directly.     In  speaking  of  the 
earlier  cases,  Mr.  Jacob,  in  a  note  to  1  Roper  on  Hus- 
band  and  Wife  547-8,  says,  "*  It  may  be  said   with  re- 
spect to  most  of  these  cases,  that  thev  were  decidetl  at 
a  period  when  the  courts  exercised  a  much  greater  lati- 
tude than  at  pn^sent  in  cases  of  this  kind.     Thus  it 
would  seem  that  in  siune  instances  the  decrees  were 
made  against  the  wife  personally.     In  one  case  it  was 
decreed  that  a  man   should   cimipel   his  wife  and  an- 
other man's  \\ife  to  levy  a  fine,  tVc.     Since  the   limits 
of  the  jurisdicti«>n  of  et^uity  in  the  sj>ecifie  perform- 
ant^  of  agreements,  and  the  rules  as  to  the  disabilities 
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of  coverture   have  been   more   clearly   settled,   these     1855. 
early  cases  cannot  now  be  received  as  authorities  with-    xerm[^ 
out  some  qualifications."  

And  in  the  case  of  Emery  v.  Wase,  Lord  Eldon  said  ^^als.^ 
that  the  argument  showed  "the  point  was  not  so  well  v. 
settled  as  it  had  been  understood  to  be.  The  policy 
of  the  law  is,  that  a  wife  is  not  to  part  with  her  pro- 
perty but  by  her  own  spontaneous  and  free  will.  If 
this  was  perfectly  res  nitegra^  I  should  hesitate  long 
before  I  should  say  the  husband  is  to  be  understood  to 
have  gained  her  consent,  and  the  presumption  is  to  be 
made  that  he  obtained  it  before  the  bargain,  to  avoid 
all  the  fraud  that  may  afterwards  be  practiced  to  pro- 
cure it.  The  purchaser  is  bound  to  regard  the  policy 
of  the  law,  and  what  right  has  he  to  complain,  if  she, 
who  according  to  law  cannot  part  with  her  property 
but  by  her  own  free  will,  expressed  at  the  time  of  that 
act,  of  record,  takes  advantage  of  the  loeiis  pmnitenim ; 
and  why  is  he  not  to  take  his  chance  of  damages 
against  the  husband?" 

Similar  views  are  strongly  presented  in  a  note  in 
1  Roper  on  Husband  and  Wife  545 ;  and  the  annotator 
adds,  "some  of  the  cases  seem  to  have  proceeded 
partly  upon  the  fact  ot  the  wife  havifig  herself  been  a 
party ^  or  having  assented  to  the  agreement^  or  upon  the  pre- 
sumption  that  she  had  absented.  But  if  it  be  law  that  the 
agreement  of  a  feme  covert  is  void^  it  is  difficndt  to  find  any 
principle  upon  which  her  assent  or  dissent  at  the  time  of  the 
contract  could  vary  the  ease.''  These  views  are  also 
adopted  in  Bright  on  Husband  and  Wife,  vol.  1,  p.  191, 
to  which  author,  as  also  to  the  notes  to  Emery  v.  Wase^ 
reference  may  be  had  for  a  statement  of  the  principal 
English  decisions  on  the  subject. 

I  do  not  know  that  the  question  has  ever  been  dis- 
tinctly before  this  court  on  a  bill,  filed  by  a  vendee, 
seeking  the  specific  execution  of  a  contract  for  the  sale, 
by  a  husband  or  by  a  husband  and  wife,  of  the  wife's 
lands. 
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In  the  ca.se  of  yicOinH  v.  Ja/*rs^  1  Rob.  R.  2o6^  the 
bill  K^s  fifed  bjf  n  rtrohe  against  a  husband  on  an  un- 
ilertaking  bv  tlie  latter,  that  he  and  his  wife  should 
make  to  the  plaintiff  a  good  deed  for  the  wife's  inheri- 
tance in  fee;  but  a  .^j^frifir  per  forma  nt*e  of  the  agreement 
wajs  Hof  a.^ked,  At^er  setting  out  the  contract,  the  bill 
alleged  that  the  defendant  had  refused  to  comply, 
stating,  as  his  excuse,  that  his  wife  had  refused  to  join 
him  in  the  deed.  It  ftirther  alleged  that  there  were 
children  of  the  marriage,  and  that  the  husband  was 
conse(|uently  entitled  to  a  life  estate :  and  the  prayer 
wa«  that  the  defendant  should  be  decreed  to  convey 
all  his  interes^t  in  the  land  to  the  plaintiti*,  reserving  to 
the  latter  his  right  of  action  at  law  agjiinst  the  hus- 
band for  damages  on  account  of  his  failure  to  procure 
his  wife  to  unite  with  him  in  the  conveyance. 

The  Circuit  court  sustained  a  demurrer  to  the  bill, 
and  rendered  a  decree  dismissing  it.  On  an  appeal, 
the  decree  was  affirmed  by  this  court.  The  judge  of 
the  Circuit  court,  in  his  opinion,  Jissigned  two  reasons 
for  sustaining  the  demurrer:  1.  That  he  could  not 
entertain  a  bill  for  a  specific  performance  in  part, 
with  a  right  to  resort  to  a  court  of  law  for  the  re- 
covery of  damages  for  the  residue:  And  2.  That  a 
husband  could  not  be  decreed  to  convey  a  life  estate 
in  his  wife's  lands  during  her  life.  No  reason  wa.s 
given  by  this  court  for  affirming  the  decree;  hut  the 
reporter,  in  a  note  to  the  case,  stiites  that  he  had  been 
informed  by  one  of  the  judges  that  the  affirmance  wa* 
made  on  the  first  ground  taken  in  the  opinion  of  the 
circuit  Judge. 

It  will  be  seen  from  this  statement  of  the  ca.se  that 
it  (lid  not  present  the  (piestion  under  consideration. 
The*  failure  of  the  plaintiff,  however,  to  ask  a  decree 
for  s|)ecitic  execution  of  the  contract,  is  a  strong  cir- 
cumstance to  show  an  accpiiescence  by  the  bar  in  the 
projiriety  of  the  doctrine  on  the  subject,  held  b^'  this 
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court  in   the  cases  of  Evans  ^  wife  v.  Kingsberry,  2     1855. 
Baud.  120,  and  Watts  v.  Kemuy  and  icife,  3  Leigh  272;  ^Tern7 

in  each  of  which,  though  the  bill  was  filed  by  hus 

band  and  wife  for  a  specific  execution  against  a  vendee  ^^^^ 
under  a  contract  with  the  husband  for  the  purchase  of  v. 
the  wife's  land,  the  court  considered  it  necessary  to 
decide  what  ought  to  have  been  the  decree  if  the  suit 
had  been  brought  by  the  vendee;  and  in  each  of 
which  the  court,  holding  that  such  a  decree  could  not 
have  been  properly  rendered  in  favor  of  the  vendee, 
refused  to  decree  specific  performance  in  favor  of  the 
vendors,  on  the  score  of  want  of  mutuality.  In  the 
last  mentioned  case  Judge  Tucker,  delivering  the 
opinion  of  the  court,  said,  "  As  to  compelling  the  hus- 
band to  procure  a  conveyance,  the  doctrine,  never  well 
received,  has  never  been  acted  upon  with  us,  and 
seems  recently  to  have  been  discountenanced  in  Eng- 
land. Hmeri/  v.  Wase,  8  Ves.  R.  505;  4  Bos.  &  Pul. 
267.  It  is  true  that  in  a  recent  case  it  has  been  said 
that  if  the  wife  assents,  the  husband  will  not  be  per- 
mitted to  recede.  Howell  v.  George^  1  Madd.  R.  1-7. 
But  so  easy  is  it  where  family  convenience  and  profit 
concur,  for  the  influence  of  the  husband  to  withhold 
the  assent  of  the  wife,  that  practically  the  doctrine 
can  never  be  of  use." 

This  opinion  was  approved  by  the  whole  court,  as 
was  also  that  of  Judge  Green  of  the  like  import,  in 
the  case  of  Evans  ^  wife  v.  Kingsberry.  Whilst,  there- 
fore, I  do  not  find  any  precedent  in  our  reports  of  a 
direct  refiisal  by  this  court  to  decree  at  the  suit  of  the 
vendee,  the  specific  performance  of  a  sale  by  a  husband 
of  his  wife's  estate,  yet  in  the  absence  of  any  case  er 
opinion  here  questioning  the  propriety  ot  the  two  last 
cited  decisions,  I  feel  no  hesitation  in  recognizing  them 
as  true  expositions  and  ruling  adjudications  of  the  law 
of  this  case. 

It  is  true  that  ho  objection  to  a  specific  performance 
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1855.  wat^  made  by  the  defendants  in  their  answer,  on  the 
'^Terrn^  score  of  Mrs.  Branch's  coverture;  and  it  is  urged  on 

behalf  of  the  appellee,  that  this  court   ought  not   to 

Clarke    proceed  on  the  supposition  that  she  may  not  be  willing 

V.       to  unite  in  the  conveyance.     The  same  feature  existed 

^^^^'    in  the  case  of  Emery  v.  Wtise,     Yet  it  was  not  regarded 

by  the  master  of  the  rolls,  when  the  case  was  before 

him,  (5  Ves.  R.  847,)  or  by  Lord  Eldon,  on  the  appeal, 

(8  Ves.  K.  505,)  as  a  circumstance  of  any  moment. 

In  that  case,  as  in  this,  the  defendants  all  united  in 
one  answer,  in  which  they  resisted  the  decree,  on 
grounds  wholly  independent  of  the  coverture  of  some 
of  the  female  defendants;  yet  the  court  gave  the  same 
weight  to  the  objection  as  if  it  had  been  distinctly  and 
formally  presented.  The  appellants  all  strenuously 
resisted  the  decree  in  the  Circuit  court,  and  are  all 
seeking  to  reverse  it  here;  and  little  if  any  chance  of 
benefit  to  the  appellee  could  be  anticipated  from  send- 
ing the  case  back,  in  order,  by  privy  examination,  (if 
indeed  such  a  practice  could  in  any  case  be  allowed 
here,)  to  ascertain  whether  Mrs.  Branch  will  choose  to 
unite  in  a  deed,  as  there  can  be  little  or  no  doubt  as  to 
what  her  response  would  be. 

It  is  further  urged  by  the  counsel  of  the  appellee, 
that  though  this  court  should  be  of  opinion  that  the 
decree  was  wrong  in  ordering  a  lull  and  entire  per- 
formance of  the  agreement,  still  a  dismission  of  the 
bill  would  not  be  the  proper  or  necessary  consequence; 
that  in  such  case  the  court  ought  to  allow  the  appellee 
the  election  to  have  a  conveyance  of  so  much  of  the 
subject  he  bargained  for  as  is  within  the  reach  of  the 
court,  with  an  abatement  of  the  purchase  money  pro- 
portioned to  the  share  or  interest  of  Mrs.  Branch. 

If  the  appellee  is  willing  to  accept,  in  satisfaction  of 
the  agreement,  a  deed  for  the  undi%dded  interests  of 
the  appellees  Clark  and  Harris  in  the  lots,  with  an 
abatement  of  the  purchase  money  equal  in   value  to 
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the  entire  interest  and  estate  of  Mrs.  Branch  in  the     1855. 
subject,   I   cannot  perceive  the  injustice  or  inconve-    xemi!^ 

nience  of  allowing  him  to  have  such  a  modified  per 

formance  of  the  contract.  There  is  nothing  in  the  ^^^13^ 
proofe  to  impeach  the  fairness  of  the  agreement  or  the  v. 
award.  There  is  not  the  slightest  reason  for  imput- 
ing fraud  or  even  laches  to  the  appellee.  He  has 
promptly  done  or  tendered  to  do  every  thing  which  by 
the  covenant  or  the  award  he  has  agreed,  or  has  been 
awarded  to  do.  On  the  other  hand,  the  appellants 
have  wholly  refused  to  conform  to  the  award.  They 
have  resisted  it  on  each  side  of  the  Circuit  court,  on 
grounds  of  objection  which  the  judge  has  decided 
to  be  insufficient.  Like  objections  have  been  made 
here,  and  have  met  with  the  same  fate.  And  nothing 
stands  in  the  way  of  affirming,  in  every  thing,  the 
decree  for  a  specific  execution,  except  the  want  of 
power  in  the  court  to  coerce  a  conveyance  of  the 
estate  of  the  married  female  appellant:  a  difficulty, 
suggested  here  for  the  first  time.  In  this  state  of 
things  what  show  of  equity  have  the  appellants  for 
insisting  that  because  they  cannot  comply  with  their 
whole  undertaking,  they  shall  also  be  excused  from 
performing  such  portion  of  it  as  is  clearly  within  their 
power?  ^ 

I  see  nothing  in  the  nature  of  the  contract,  and 
know  of  no  rule  of  practice,  which  forbids  a  termina- 
tion of  the  controversy  in  the  mode  proposed.  On 
the  contrary,  it  is  a  familiar  practice  to  make  decrees 
for  the  partial  performance  of  contracts,  with  com- 
pensation to  the  injured  party,  in  cases  where  the 
measure  of  compensation  is  certain  or  easy  of  ascer- 
tainment. Thus,  in  Mortlock  v.  Buller,  10  Ves.  R. 
292,  316,  Lord  Eldon  says,  "If  a  man  having  partial 
interests  in  an  estate,  chooses  to  enter  into  a  contract 
representing  it  and  agreeing  to  sell  it  as  his  ow  n,  it  is 
not  competent  for  him  to  say  afterwards,  though  he 
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1855.     has  valuable  interest*?   he   has  not  the  entirety,  and 
Term!^  therefore  the  purchaser  shall  not  have  the  l»enefit  of 

his  contract.     For  the  purpose  of  this  jurisdiction,  the 

&Yip     P^i'son  contracting  under  those  circumstances  is  bound 
y.       by  the  assertion  in  his  contract;  and  if  the  retahi  rhooses 
to  take  as  mneh  as  he  can  hare,  he  has  a  right  tit  that  and 
to  an  abatement.'^ 

The  same  doctrine  is  asserted  in  Wood  v.  Gr'jfith^  1 
Swanst.  R.  48,  54.  "The  purchaser  may  insist  on  hav- 
ing the  estate  such  as  it  is.  The  vendor  cannot  say 
that  he  will  give  nothing,  because  he  is  unable  to  give 
all  that  he  has  contracted  to  give." 

And  Judge  Story,  in  the  second  volume  of  his 
Treatise  on  Equity  Jurisprudence,  §  779,  on  the  au- 
thority of  a  number  of  cases  which  he  cites,  states  the 
general  rule  in  such  case  to  be,  "that  the  purchaser, 
if  he  chooses,  is  entitled  to  have  the  contract  specifi- 
cally performed  as  far  lus  the  vendor  can  perform  it, 
and  to  have  an  abatement  out  of  the  purchase  money, 
or  compensation  for  any  deficiency  in  the  title,  quan- 
tity, quality,  description  or  other  matters  touching  the 
estate." 

It  is  true  that  he  says,  "the  practice  had  been  ex- 
tended beyond  the  true  limits  to  which  every  jurisdic- 
tion of  the  sort  should  be  confined,  as  it  amounted  pro 
tanto  to  the  substitution  of  what  the  parties  had  not 
contracted  for;  and  that  the  tendency  of  modern  de- 
cisions is  to  bring  the  doctrine  within  such  moderate 
bounds  as  convenience  and  equity  indicate  as  its  pro- 
per limits."  He  at  the  same  time,  however,  cites  with 
approbation  the  remarks  of  Lord  Langdale  in  the  case 
of  Graham  v.  Olwer^  3  Beav.  R.  124,  in  which,  after 
admitting  the  difliculties  that  existed  in  the  way  of 
carrying  the  rule  to  the  extent  that  had  prevailed  in 
some  of  the  cases,  he  vindicates  the  justice  of  adhering 
to  it  in  cases  where  it  can  be  observed  "  without  any 
great  preponderance  of  inconvenience." 
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And  a  distinction  is  very  properly  recognized  by  the      1855. 
courts  between  the  case  of  a  vendor  seeking  to  compel    Term.' 


the  vendee  to  perform,  and  that  of  the  vendee  asking  

a  performance  by  the  vendor.  Though,  therefore,  the  ^^jg 
courts  have  refused,  as  in  Dalby  v.  Pallen^  3  Sim.  K.  29,  Y- 
and  in  other  cases,  to  compel  a  vendee,  who  has  con- 
tracted for  the  entirety  of  an  estate,  to  take  undivided 
ali(juot  parts  of  it,  it  by  no  means  follows  that  it  is 
improper  to  compel  the  vendor  to  convey  such  undi- 
vided parts,  where  the  vendee  is  willing  to  accept 
them,  with  a  proper  abatement  of  tl\e  price,  in  lieu  of 
the  whole  estate  for  which  he  contracted.  On  the 
contrary,  in  the  case  of  the  Aiioritey  Ge)w^al  v.  Z>«//, 
1  Ves.  sen.  218,  Lord  Hardwicke,  whilst  reftising  to 
compel  a  vendee  who  had  contracted  for  an  entire 
estate,  to  take  a  moiety,  (a  conveyance  of  the  other  by 
change  of  circumstances  being  impracticable,)  said, 
''On  the  other  hand,  if  on  the  death  of  one  of  the 
tenants  in  common  who  contracted  for  a  sale  of  the 
estate,  the  purchaser  brings  a  bill  against  the  survivor, 
desiring  to  take  a  moiety  of  the  estate  only,  the  inte- 
rest in  the  money  being  divided  by  the  interest  in  the 
estate,  I  should  think  (though  I  give  no  absolute  opi- 
nion as  to  that)  he  might  have  a  conveyance  of  the 
moiety  from  the  survivor,  although  the  contract  cannot 
be  executed  against  the  heirs  of  the  other." 

The  same  principle  is  fairly  to  be  deduced  from  the 
ease  of  Roffey  v.  Shallcross^  4  Madd.  R.  227,  and  also 
from  a  decision  of  Lord  Eldon,  in  Ex  parte  T'ddcy^ 
reported  in  the  note  to  that  case;  and  is,  I  think,  fully 
sustained  in  Hugden  on  Vendors,  vol.  1,  415-426,  7th 
Am.  ed.  as  well  in  the  text  as  in  the  authorities  cited 
in  the  notes. 

It  is  suggested  that  these  views  are  in  conflict  with 

the  decision  of  this  court  in  Bailey  v.  James ^  11  Gratt. 

468.     On  an  examination  of  that  case  it  will  be  seen, 

that  it  is  wholly  different  in  character  from  the  one 

Vol.  XII — 15 
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185o.     before  us:  And  I  mention  it  only  because  of  the  suir- 
Term^'^  ge.stion  just  mentioned,  and  for  the  [mrpose  of  saying 

that  r  do  not  mean  to  eall  in  question  the  authority  of 

^ale^    //'rt^  ease  hy  any  thing  said  in  (Ids. 

V.  I  can  see,  therefore,'  no  objection   to  allowing  the 

ai)pellee  to  have  a  partial  performance  to  the  extent 
and  on  the  terms  above  indicate*!.  I  do  not  thinlc, 
however,  that  he  ought  to  have  a  conveyance  of  the 
life  estate  of  tlie  appellant  Branch,  unless  he  is  willing* 
to  take  that  together  with  a  conveyance  of  the  undi- 
vided interests  of  the  appellants  Clarke  and  Harris  in 
full  of  his  demand.  The  difficulty  of  estimating  the 
value  of  Mrs.  Branch's  interest,  subject  to  the  life 
estate  of  her  husband,  would  of  itself  constitute  a 
serious  objection  to  decreeing  compensation  for  its  loss. 
Eranii  V.  Kinf/sberrf/,  2  Hand.  120.  Such  an  estimate 
would  of  necessity  be  of  a  speculative  character;  and 
whilst  there  are  rules  for  calculating  the  value  of  such 
interests,  which  have  been  adopted  by  the  court  in 
cases  rendering  such  calculations  necessary,  I  feel  no 
disposition  to  multiply,  unnecessarily,  occasions  for  a 
resort  to  them. 

It  is  true  that  in  a  note  in  1  Koper  on  Husband  and 
Wife  549,  it  is  suggested  that  in  cases  where  the  Avite 
has  o))Jy  a  part  iff/,  interest  in  the  estate  as  jointure  or  doicci\ 
the  i»urchaser  might  be  allowed  to  take  such  title  as 
the  husl)and  can  give,  deducting  from  the  purchsise 
money  a  compensation  for  the  wife's  claims.  Be  that 
as  it  may,  I  have  seen  no  case  in  which  a  purchaser 
from  husband  and  wife^of  the  wife's  inheritance  has 
been  allowed  to  take^the  husband's  iiiterest,  and  com- 
pensation for  the  principal  estate,  the  main  and  sub- 
stantial object  of  the  contract,  left  outstanding  in  the 
wife. 

On  the  whole,  I  think  that  the  decree  ought  to  be 
reversed,  and  the  cause  remanded,  with  instructions  to 
the  Circuit  court  to  allow  the  appellee  the  option  of 
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taking  a  conveyance  by    the   appellants   Harris   and     1855. 
Clarke,  and  the  male  appellant  Branch,  of  their  inte-    xerm^ 

rests  in  tlie  lots  the  appellee  paying  the  full  amount  of 

the  value  awarded,  or  a  conveyance  of  the  undivided  ^^^^^ 
shares  of  Harris  and  Clarke,  with  a  deduction  from  y. 
the  full  amount  of  the  value  aforesaid,  of  so  much 
thereof  as  is  equal  to  the  value  of  Mrs.  Branch's  un- 
divided share  in  said  lots;  and  in  case  the  appellee 
refuses  to  avail  himself  of  such  liberty,  to  dismiss  his 
hill,  with  costs,  but  without  prejudice  to  his  legal 
right*. 

Allen,  P.  I  concur  in  the  o|)inion  and  decree,  ex- 
cept so  far  as  it  gives  to  the  appellee  the  right  to  take 
a  conveyance  of  the  undivided  shares  ot  Harris  and 
Clarke,  with  a  deduction  from  the  full  amount  of  the 
value,  equal  to  the  value  of  Mrs.  Branch's  undivided 
share  in  the  lots.  I  think  the  contract  was  entire,  and 
the  appellee  should  be  allowed  the  option  of  taking  a 
conveyance  of  Harris  and  Clarke  and  the  male  appel- 
lant Branch  in  satisfaction  of  the  entire  contract,  or 
that  his  bill  should  be  dismissed,  without  prejudice  to 
his  remedy  at  law. 

MoNCURE  and  Lee,  Js.  concurred  in  the  opinion  of 
Daniel,  J. 

The  decree  was  as  follows: 

The  court  is  of  the  opinion  that  the  decree  of  the 
19th  February  1853  is  erroneous,  and  doth  adjudge, 
&c.  that  it  be  reversed  with  costs,  &c.  And  the  cause 
is  remanded  to  the  Circuit  court,  with  instructions  to 
allow  the  appellee  the  option  of  having  a  decree  for  a 
conveyance  of  the  undivided  shares  of  the  appellants 
Harris  and  Clarke,  and  of  the  interest  of  the  appeUant 
David  M.  Branch  in  the  lots  in  the  bill  and  proceed- 
ings mentioned,  on  the  terms  of  first  paying  the  sum 
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1855.  of  four  hundred  dollars,  the  amount  ascertained,  by 
Term^  the  award  of  the  arbitrators  in  said  bill  and  proceed- 
ings also  mentioned,  to  be  the  value  of  said  lots,  with 
interests  from  the  4th  day  of  February  1853  until  paid, 
or  a  decree  for  a  conveyance  of  the  undivided  shares, 
in  said  lots,  of  Harris  and  Clarke  only,  on  the  terms 
of  his  first  jmying  so  much  of  said  sum  with  its  in- 
terest as  shall  remain  after  first  deducting  therefrom 
so  much  thereof  as  the  said  Circuit  court,  treating  the 
sum  aforesaid  as  the  value  of  the  full  estate  in  said 
lots,  shall  ascertain  to  be  the  value  of  Mrs.  Branch's 
undivided  share  therein.  And  in  case  the  appellee 
shall-  refiise  to  avail  himself  of  the  option  so  allowed, 
to  dismiss  his  bill  with  costs,  without  prejudice  to  his 
legal  rights. 
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Osborne  ^  ah,  v.  Taylor's  adni'r  ^  als.  i855. 

January- 
February  19.  ^^^^' 

1.  Administrator  with  the  will  annexed  having  in  his  possession 

slaves  of  his  testator,  and  being  in  doubt  whether  they  are 
emancipated  by  the  will,  may  come  into  equity,  making  the 
legatees  and  next  of  kin  of  the  testator,  parties,  and  ask  the 
court  to  construe  the  will:  And  in  this  suit,  the  court,  being 
of  opinion  that  the  slaves  are  emancipated  by  the  will,  may 
decree  in  their  favor,  and  direct  that  they  be  freed. 

2.  Testator  bequeaths  the  whole  of  his  slaves,  not  before  disposed 

of,  to  trustees  for  the  use  of  J  for  her  life ;  and  directs  that 
at  the  death  of  J  the  slaves  embraced  in  this  clause  of  his 
will  be  emancipated.  But  should  they  or  any  of  them  prefer 
remaining  in  the  state,  they  can  do  so  by  choosing*  masters, 
to  serve-during  the  life  of  the  person  chosen,  and  then  they 
are  to  have  the  option  of  freedom  or  slavery,  by  making  a 
.*iecond  choice.    Held  : 

1.  The  slaves  are  emancipated ;  and  the  condition  is  repug- 

nant and  void. 

2.  The  slaves  born  during  the  life  of  J  are  emancipated. 

3.  The  administrator  having  filed  his  bill  after  the  death  of  J, 

when  there  were  no  debts  of  the  testator;  and  having  sub- 
mitted the  slaves  to  the  control  of  the  court ;  and  they  having 
been  hired  out  by  him  under  the  direction  of  the  court,  dur- 
ing the  pendency  of  the  suit;  they  are  entitled  to  have  these 
hires:  And  this  especially,  as  though  the  bill  was  filed  before 
the  act  of  1850,  Code,  ch.  106,  J  8,  p.  46o,  it  was  not  decided 
until  after  that  act  went  into  operation.* 

4.  All  persons  having  an  interest,  or  color  of  interest,  in  the  resi- 

duum of  an  estate,  must  be  parties  in  a  suit  in  which  the 
court  decides  upon  the  construction  of  the  will  affecting  that 
residuum. 


*The  act  says:  "  When  slaves  are  emancipated  by  will,  the  net 
proceeds  of  the  aggregate  of  their  hires  and  profits,  with  which  the 
personal  representative  of  the  testator  is  chargeable,  or  so  much 
thereof  as  may  not  be  required  for  the  payment  of  debts,  shall, 
unless  inconsistent  with  the  manifest  intention  of  the  testator,  be- 
long to  the  persons  so  emancipated,  and  be  apportioned  among 
them  as  a  court  of  equity  having  cognizance  of  the  case  may  deem 
just." 
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1855.         Previous  to  the  2iul  day  of  February  1835,  Thomas 

TermT  ^*  Taylor  departed  this  life,  having  iirst  made  his  will, 

which  was  duly  admitted  to   probat  in   the    County 

^ta\^.^  court  of  Powluitan.     By  the  iirst  clause  of  his  will, 

V.       which  was  whollv  written  by  himself,  he  directs  all  his 
Tavlor*s  .     *^ 

adm'r    debts  to  be  paid;  though  he  expresses  the  belief  that 

^kah.  there  are  none.  B\'  the  second,  third  and  fourth 
clauses,  he  directs  certain  of  his  slaves  to  be  liberated, 
or  at  their  option  to  remain  in  the  state  and  choose 
masters.  The  sixth,  seventh  and  eighth  clauses  of  the 
will  are  as  follows : 

Sixthly.  The  residue  of  my  property,  both  real  and 
personal,  lands,  lots  and  improvements,  money,  goods 
and  chattels,  rights,  credits,  interests  and  effects  of 
every  description  whatsoever  and  wheresoever  being:, 
as  well*such  as  I  may  hereafter  acquire,  as  those  which 
I  now  possess,  with  the  positive  exception  of  my 
slaves  of  every  description,!  devise  and  bequeath  unto 
Ilolden  Rhodes  and  Archer  L.  Wooldridge,  of  the 
county  of  Chestertield,  and  the  survivor  of  them,  and 
the  heirs  and  assigns  of  such  survivor  forever,  upon  the 
following  trust  and  confidence,  nevertheless,  that  the 
said  trustees,  and  the  survivor  of  them,  and  heirs  and 
assigns  of  such  sur\dvor,  shall  hold  all  my  said  i)ro- 
perty  during  the  coverture  of  Mrs.  Caroline  M.  R. 
Johnson,  by  her  husband,  Dr.  Edward  Johnson,  in 
trust  for  her  sole,  sejiarate  and  exclusive  use,  benefit 
and  advantage,  free  and  exempt  from  the  control,  debts, 
contracts  and  incumbrances  of  her  said  husband;  and 
I  request  my  said  trustees  to  permit  all  my  property 
aforesaid  to  be  and  remain  in  the  possession  of  the 
said  Mrs.  Caroline  M.  R.  Johnson,  during  her  cover- 
ture aforesaid,  subject,  together  with  all  the  rents, 
hires,  issues  and  profits  thereof,  solely  and  entirely 
to  her  management,  control  and  disposition  at  all 
times,  unless  at  any  time  it  shall  be  necessary  to 
take  the  same  into  their  possession,  in  order  to  pre- 
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vent  or  exclude  the  control  or  interference  of  her  said     1855. 

husband;  in  which  event  they  are  hereby  authorized    xermT 

to  take  the  same  into  their  possession  and  under  their 

management,  paying   and   ajiplying   the  rents,  hires,     ^^Is"^ 

issues  and  profits  to  said  Mrs.  C.  M.  R.  Johnson,  or  as       \- 

.  .  .  Taylors 

she  shall  direct.     It  is  further  my  will  and  desire  that    a(5in'r 

the  said  C.  M.  R.  Johnson,  duriuir  her  coverture  afore-  *^^^^- 
said,  have  power,  and  she  is  hereby  emimwered  to 
sell,  exchange,  lease,  mortgage,  encumber  and  dispose 
of  all  and  every  portion  of  my  pro[)erty  aforesaid; 
and  for  that  purpose  the  said  trustees  and  the  survivor 
of  them,  and  the  heirs  and  assigns  of  such  survivor, 
are  hereby  authorized  and  directed,  whenevx»r  they 
shall  be  thereto  requested  by  the  said  Caroline  M.  R. 
Johnson,  by  any  writing  under  her  hand  attested  by 
two  or  more  credible  witnesses,  to  make  and  execute 
all  such  deeds  as  shall  be  neeessary  and  proi)er  to  give 
due  effect  to  the  power  aforesaid.  And  the  lands, 
money  and  other  effects  received  or  accruing  from  such 
sale,  exchange  or  other  dispo:jition,  shall  be  held,  con- 
veyed and  assured  to  the  same  trusts,  and  with  the 
same  powers,  charges,  conditions  and  exemptions  as  is 
herein  declared  in  relation  to  the  property  of  which  I 
shall  die  possessed.  And  for  greater  certainty,  I  de- 
clare it  to  be  my  will  and  desire  that  the  said  Dr.  Ed- 
ward Johnson  shall  have  no  right,  authority  or  control 
over  any  portion  of  the  property  herein  conveyed  to 
the  said  trustees,  or  over  any  portion  of  the  ])roceeds 
which  may  arise  from  any  sale  or  (»ther  dispr)sition  of 
the  property  herein  conveyed  to  the  said  trustees,  or 
over  any  portion  of  the  rents,  hires,  issues  and  profits 
of  such  property  and  proceeds,  but  that  the  same,  and 
every  part  thereof,  shall  belong  to  and  be  solely  and 
exclusively  to  the  use  of  Mrs.  C^aroline  M.  K.  Johnson, 
during  her  coverture  aforesaid.  It  is  further  my  will 
and  desire  that  the  said  Caroline  M.  R.  Johnson  be  em- 
powered during  her  said  coverture,  and  she  is  hereby 
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IS.>\     tnii»M\\iTe<l  l»v  aiiv  tKclaration  in  writinsr  suhscribeil 
■f  .        *  •         •  ^-^ 

Terui.'    ^*y  *'^*^'  ^'^*^  attesteil  by  t\vi>  or  more  credible  witHes>es 

in  the  nature  of  her  hi>t  will  anil  testament,  to  devise, 

^^L°^  be  jueath,  limit,  a|>i»oint  and   declare  the  trusts  of  all 

V-        an*l  everv  i>ortion  of  the  proi»ertv  aforesaid,  the  pro- 
Tavlors  .         '     '  ,  .  .  i "        ^.         .  .  i 

mim'T    cecds  an*!  rents,  hires,  issues  and  pronts  atoresaui,  re- 

^•^  maining  at  her  iloath,  in  suih  manner,  and  to  and 
amongst  such  persons  as  >he  shall  think  proi)er,  pro- 
vided no  child  or  children  of  the  said  raridiue  M.  R. 
Johnson  be  selected,  to  whom  and  their  descendants 
no  |H>rtion  of  my  pn>iK*rty,  or  that  which  I  l)e(|ueath 
to  Mrs.  Caroline  ^f.  K.  Johnson,  is  ever  directly  or  in- 
directly to  go.  And  the  siiiil  trustees, and  the  survivor 
of  them,  ami  the  heirs  and  assigns  of  >ueh  sur\ivor, 
are  hereby  re^ue-tetl  to  do  all  arts,  and  execute  all 
such  deeds  as  may  W  necexary  and  proj»er  to  give 
etl'eet  to  such  declaration  and  apj>ointment.  In  the 
event  of  tlie  s;iid  Caroline  M,  R.  Johnson's  dying  in 
the  lifetime  of  her  siiid  hu<ban»l,  without  having  n»a<le 
su(  h  disjH>sition  and  aj'jH»intment  its  atores;nil.  then  it 
i>  my  will  and  ile^ire  that  all  the  pn»perty,  proceeds, 
rents,  hiri>,  i<>ues  and  protits  afores-aid,  remaining  uu- 
di>iH»-c«l  oi  at  her  ilciah.  shall  Ih»  divided  into  four 
e  iual  part>,  one  of  wiii.  h  I  hereby  give,  devise  and 
be<[Ueath  to  lb»Meu  Kho*Ks  aittl  Areher  L.  W«>ddridge 
of  Che-tertieM  vouuty:  one-fourth  tt»  Mi>s  Nfalissa  and 
Vifirinia  llarrw,  daiigi:ter>  ot  l>r.  Francis  Harris  of 
i^owhatan  county:  om^ fourth  to  Mi<s  Maria  Bnim-h 
of  Mar.ch  ster:  t»>  them,  thei:*  luir<  a;ul  assigns  tor- 
ever.  and  one-tourth  to  be  divided,  as  may  seem  l>e>t 
to  my  exeeurt»rs,  amouir^t  my  negr»x*<  liereatter  inen- 
tiou*  »l.  The  toirth  giviu  to  Mi<s  Bmnch,  I  herebv 
emiH^wer  Uiv  exeiiror<  to  pla-v  i»eyond  the  i-ontrol  or 
management  or*  her  brother.  Chri-t'>|-h*r  r>r-;ineh. 

Seveirhly.  I  de\i-e  ami  bt^MUeath  to  the  atort^Siiiil 
Ib»l-Kn  Kii^do  and  Areher  L.  \V.H.!dritl:^'e,  and  the 
-urvivor  «»t   tKem,  and   the   heir-   a!  *l   a>si:j:n<  of  such 
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survivor,  two  slaves  named  Morris  and  Ellen,  in  trust,     iHbo. 
and  with  the  same  conditions  and  restrictions  annexed    xerm? 

as  is  required  in  the  management  and  disposition  of 

the  property  devised  in  item  the  sixth,  with  this  difter-  ^^^^^ 
ence,  nevertheless,  that  Mrs.  Caroline  M.  R.  Johnson       v. 
he    allowed   to   make   any    disposition   of  them    she    adm'r 
pleases,  either  during  her  coverture  or  at  her  death.         ^^^®- 

Eighthly.  The  whole  of  my  negroes  not  before 
disposed  of  or  devised,  I  now  devise  and  bequeath  to 
llolden  Rhodes  and  Archer  L.  Wooldridge,  and  the 
survivor  of  them,  and  the  heirs  and  assigns  of  such 
survivor,  in  trust,  for  the  benefit  and  use  of  Mrs.  Ca- 
roline M.  R.  Johnson,  during  her  life,  with  the  same 
restrictions  and  conditions  annexed,  Jis  are  required  in 
the  management  and  dis|)Osition  of  the  property  de- 
viseil  in  the  sixth  item  in  this  instrument.  At  the 
death  of  Mrs.  Caroline  M.  R.  Johnson,  it  is  my  further 
will  and  direction  that  the  slaves  embraced  in  this  item 
be  emancipated,  and  one-fourth  of  the  property  which 
Mrs.  Johnson  may  not  dispose  of  at  her  death,  as  re- 
quired in  item  the  sixth,  be  tJistributed  amongst  them 
as  may  be  deemed  most  equitable  by  my  executors. 
But  should  a  part  or  the  whole  of  the  negroes  prefer 
remaining  in  the  state,  they  can  do  so  by  choosing 
masters  to  serve  during  the  life  of  the  person  or  per- 
sons chosen,  at  the  death  of  whom  they  shall  have 
the  option  of  freedom  or  slavery,  by  making  a  second 
choiee. 

The  above  will  and  testament  may  be  deficient  in 
technical  nicety:  my  intentions -are  nevertheless  obvi- 
ous: those  T  wish  to  be  the  sole  rule  in  its  interpreta- 
tion and  construction.  I  have  been  obliged  to  mention 
niy  negroes  in  families  or  collectively,  because  being 
unacquainted  with  the  nnmes  of  some  of  them,  I  am 
unable  to  particularize. 

I  hereby  constitute  and  appoint  Holden   Rhodes  and 
Archer  L.  Wooldridge,  of  the  county  of  Chesterfield, 
Vol.  XII — 16 


I 
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1S55.     exeriitors  to  this  luy  lust  will  and  testament.     In  wit- 

Term*^^  ness  whereof,  I  hereunto  set  my  hand  and  affix  ray  seal 

this  third  day  of  April  one  thousand  eight  hundred  and 

Ol>orne  fU*  4.,, 

V.  The  nominated  executors  and  trustees  refusing  to 

adin'r  ^^*^  ^^^^"  estate  was  committed  for  administration  to 
*fcalH.  Benjamin  Watkins,  sherift*  of  Powhatan  county;  and 
Higgison  Hancock  was  substituted  as  trustee,  ami 
acted  as  such  until  188t>,  when  William  M.  Watkin?* 
was  appointed  in  his  place.  In  1839  the  administra- 
tion was  committed  to  Hancock. 

Mrs.  Caroline  M.  K.  Johnson  died  in  1849,  havinor 
survived  her  husband  who  died  in  1841.  She  made  a 
will  by  which  she  disposed  of  the  estate  of  Thomas  ( ). 
Taylor  to  Philif)  T.  Hancock,  an  infant  son  of  Higg-i- 
son  Hancock,  [»rovided  neither  he  nor  his  heirs  or  ex- 
ecutors should  sue  her  heirs  or  executors:  And  a  sul>- 
jeit  of  controversy  in  this  suit  w^as  the  validity  of  that 
api)ointment.  Another  question  was  as  to  the  liability 
of  Mrs.  Johnson's  estate  for  certain  lands  and  bonds 
disposed  of  by  her  in  her  Iffetime;  but  neither  of  these 
(juestions  was  considered  by  the  court,  and  need  not 
be  further  noticed. 

After  the  death  of  Mrs.  Johnson,  Hancock  the  ad- 
ministrator dr  bouts  V(m  with  the  \y\W  annexed  of 
Thomas  ().  Taylor,  in  Xovember  1849  tiled  his  bill 
in  the  Circuh  court  of  Powhatan  county,  for  the  pur- 
pose of  liaving  a  construction  of  the  will  of  Taylor, 
and  directions  as  to  his  duties.  He  set  out  the  provi- 
sions of  the  will,  the  will  of  Mrs.  flohnson  in  execu- 
tion of  the  power  vested  in  her  by  the  sixth  clause  of 
the  will  of  Thomas  O.  Taylor,  a  statement  of  the  pro- 
perty of  Taylor  at  his  death,  and  the  sale  of  some  of 
it  by  Mrs.  Johnson.  He  stated  that  the  slaves  directly 
emancipated  by  the  will  of  Taylor  had  been  set  free 
before  his  qualification:  That  those  emancipated  at 
the  death  of  Mrs.  Johnson  were  under  his  care,  hired 
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out  for  that  year;  and  he  submitted  them  and  their     1855. 
rights,  and  his  own  duties  in   regard  to  them,  to  the    xerm!^ 

decision   of  the  court,  seekins:  onlr  to  be  protected  

against  future  complaint  from  any  (piarter:    and   he  ^^ig"^ 
[»raye<l  to  be  advised  what  disposition  to  make  of  their       v. 
hires  for  that  year,  and  what  to  do  with  them  tliere-    adm*r 
after.     He  did  not  know  that  there  were  any  debts     *^*^®- 
against  the  estate  of  Tayk)r,  but  could  not  admit  that 
there  were  none.     And  he  was  advised  that  there  were 
(juestions  arising  under  the  will  of  his  testator,  whieh 
should  be  settled  by  the  judgment  of  the  court:  And 
he  proceeds  to  state  them,  and  among  others,  the  ques- 
tion as  to  the  effect  of  the  will   upon  the  slaves  of  the 
testator. 

He  further  stated  that  Taylor  died  unmarried;  that 
he  was  moreover  the  only  child  ot  his  father,  who  had 
come  to  this  country  many  years  before,  as  was  sup- 
posed, from  Great  Britain;  but  that  the  plaintiff  was 
wholly  ignorant  as  to  who  were  the  heirs  and  next  of 
kin  of  his  testator.  And  making  Benjamin  Watkins 
the  former  representative  of  Thomas  O.  Taylor,  and 
William  if.  Watkins  the  trustee,  the  heirs  of  Mrs. 
Johnson,  and  her  devisees  under  her  will  disposing  of 
her  own  property,  the  legatees  under  Taylor's  will, 
and  the  slaves  by  name,  parties  defendants,  he  prayed 
that  the  matter  of  the  bill  might  be  fully  settled,  and 
such  decrees  made  therein  as  should  bo  agreeable  to 
equity,  and  the  nature  of  the  case  should  require. 

By  an  amended  bill  the  next  of  kin  of  Thomas  O. 
Taylor  on  the  part  of  his  mother  were  made  parties. 

On  the  motion  of  the  plaintiff,  Richard  W.  Flournoy 
was  appointed  guardian  ad  Uteta  of  the  slaves,  to  de- 
fend them  in  this  suit;  and  he  filed  an  answer  submit- 
ting their  rights  to  the  protection  of  the  court.  And 
the  court  made  an  order  directing  the  plaintiff  to  col- 
lect the  hires  of  the  slaves  for  that  year;  and  to  hire 
them  out  from  year  to  year  until  the  further  order  of 
the  court. 
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1855.         In  1851  many  of  the  next  of  kin  (for  the}'  were 
Teirm7  ^^^^  numerous)  answered  the  bill.     They  contested  the 

vahdity  of  the  appointment  made  by  Mrs.  Johnson; 

^^Is"^  and  they  insisted  that  the  slaves  left  to  Mrs.  Johnson 

V.       for  life  were  not  emancipated  by  the  will;  there  being, 

adm'r    ^  they  insisted,  an  illegal  condition  attached  to  the 

&al8.     bequest  of  freedom  which  avoided  it :  And  they  insisted 

further,  that  even  if  the  slaves  who  were  alive  at  the 

death  of  Taylor  were  emancipated,  the  provision  in 

the  will  did  not  include  those  slaves  who  were  born 

after  the  death  of  Taylor  and  during  the  lifetime  of 

Mrs.  Johnson. 

At  the  same  term  of  the  court  the  cause  came  on  to 
be  heard,  when  the  court  held  that  the  slaves  be- 
queathed to  Mrs.  Johnson  for  life  became  entitled  to 
their  freedom  at  her  death;  and  that  the  provision 
authorizing  them  to  choose  masters  was  v^oid;  and 
decreed  accordingly.  And  the  plaintiif  was  directed 
to  hire  them  out  until  the  further  order  of  the  court. 
In  December  1851  the  cause  came  on  to  be  again 
heard,  when  the  court  declared  that  according  to  the 
true  construction  of  the  will  of  Thomas  O.  Taylor, 
Mrs.  Johnson  had  power  during  her  coverture  to  dis- 
pose of  the  lands  of  the  testator  by  will;  and  that 
such  disposition  was  not  invalidated  by  her  becoming 
discovert;  and  that  the  appointment  in  favor  of  Philip 
T.  Hancock  was  valid.  And  the  plaintift'  was  directed 
to  hire  out  the  slaves  for  four  months  from  the  Ist  of 
January  then  next. 

In  the  progress  of  the  cause  a  commissioner  made 
rej)orts  as  to  the  hires  of  the  slaves  since  they  had 
been  under  the  control  of  the  court.  These  reports 
showed  that  of  these  hires  there  was  deposited  in  bank 
by  the  plaintift*  on  the  31st  of  December  1851,  seven 
hundred  dollars,  produced  from  tlie  hires  of  that  year: 
and  that  there  was  deposited  in  March  1852  the  fur- 
ther sum  of  four  hundred  dollars;  and  there  was  in 
his  hands  on  the  31st  of  May  of  that  year  a  further 
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sum  of  two  hundred  and  nineteen  dollars  and  seventy-     1855. 

two  cents.     A  second  report  showed  a  further  sura  ot    xermT 

one  hundred  and  seventy-three  dollars  and  two  cents  

in  the  plaintift's  hands  on  the  31st  of  December  1852.  ^^^iT^ 

The  cause  came  on  to  be  finally  heard  in  January       v. 

Taylor's 
1853,  when  it  appearing  that  the  plaintiif 's  powers  as    adm'r 

administrator  &c.  of  Taylor  had  been  revoked,  and  *^^^^- 
that  the  estate  had  been  committed  to  Henry  Gordon, 
sheriff  of  Powhatan,  the  court  made  a  decree  directing 
the  plaintiff  to  deliver  to  Gordon  the  negroes  in  his 
hands  belonging  to  the  testator's  estate;  and  that  Gor- 
don do  cause  them  to  be  registered  as  free  in  the  court 
of  Powhatan  county,  and  to  be  furnishe<l  with  certifi- 
cates thereof  And  the  said  Gordon  was  authorized 
to  divide  the  money  deposited  in  the  bank  equally 
among  the  said  negroes;  and  that  the  amount  in  the 
hands  of  the  plaintiff,  after  defraying  some  charges 
mentioned  in  the  decree,  should  be  paid  to  those  of 
the  negroes  who  had  earned  it :  such  payments  to  be 
made  when  they  respectively  received  their  certificates 
of  registry.  Whereupon  the  next  of  kin  of  Thomas 
O.  Taylor  obtained  an  appeal  to  this  court. 

Giles  and  C.  Robinson^  for  the  appellants. 
Day^  for  Johnson's  devisees. 

JJavvij  Rhodes  and  Paiion,  for  the  administrator  and 
the  slaves. 

8AMUELS,  J.  The  appellants'  counsel  in  the  argu- 
ment here  insisted,  that  the  slaves  were  improperly 
made  parties  in  this  case,  (referring  to  the  case  of 
McCandllsh  v.  MUoe,  3  Gratt.  330,)  and  that  a  decree 
of  emancipation  can  be  rendered  only  in  a  suit  brought 
in  forma  pauperis  for  the  recovery  of  freedom ;  and  that, 
for  these  reasons,  the  Circuit  court  erred  in  deciding 
the  question  as  to  the  condition  of  the  slaves.  In  an- 
swer it  may  be  said  that  Hancock  having  the  alleged 
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1855.     slaves  in  his  possession,  and  being  unwilling  to  decide 
Term!^  the  conflicting  claims  between  them  and  Taylor's  next 

of  kin,  nii<jcht  be  allowed  to  file  a  bill  in  eciuitv  re- 

^alT^  terring  the  subject  to  the  adjudication  of  the  court, 
V.  *  and  thereby  relieve  himself  from  the  responsibility  of 
adm'r  making  a  decision.  A  bill  of  this  nature,  in  it^  fiinc- 
&als.  tions,  is  a  bill  of  interpleader;  the  adverse  claimants 
become  actors;  each,  asserting  a  claim,  is,  in  efl^ect,  a 
plaintifl:'.  A  claim  to  freedom,  if  merely  equitable, 
has  long  since  been  held  a  proper  subject  for  the  cog- 
nizance of  a  court  of  equity.  A  mere  question  of  pro- 
perty between  adverse  claimants  could  be  pai^sed  on 
by  a  court  in  a  ca.se  like  this.  A  right  to  freedom 
claimed  on  one  side,  and  a  conflicting  right  of  pro- 
perty claimed  on  the  other,  must  stand  on  the  same 
ground;  and  this  especially  where  if  either  claim  had 
been  asserted  in  a  separate  suit,  it  would  have  been 
proper  for  the  cognizance  of  the  court.  I  am  of  opin- 
ion the  slaves  should  be  regarded  as  plaintiffs  assert- 
ing their  claim  to  freedom.  The  defect  of  the  bill  is 
merely  in  form;  the  substance  is  sufiicient, as  it  brings 
before  the  court  the  adverse  claims  of  the  parties. 

It  may  be  further  said  that  this  suit  was  pending  on 
and  before  the  1st  July  1850,  when  th^^  Code  of  1849 
took  effect,  and  the  answer  of  the  appellants  was  filed 
after  that  day.  It  is  therein  provided,  ch.  216,  §  2,  p. 
800,  that  subsequent  proceedings  in  pending  suits 
shall  conform  as  far  as  i)racticable  to  the  provisions  of 
that  act;  and  in  ch.  171,  §  19,  p.  648,  649,  it  is  en- 
acted  that  when  a  bill  shows  on  its  face  proper  matter 
for  the  jurisdiction  of  the  court,  no  exception  for  w^ant 
of  such  jurisdiction  shall  be  allowed,  unless  it  be  taken 
by  plea  in  abatement;  and  the  plea  shall  not  be  re- 
ceived after  the  defendant  htis  demurred,  pleaded  in 
bar  or  answered  the  bill.  The  bill  in  this  case  shows 
matter  proper  for  the  jurisdiction  of  the  court,  in  this, 
that  Hancock  held  slaves  who  claimed  their  freedom 
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under  an  equitable  title,  and  who  are  claimed  as  pro-     iSoo. 
perty  by  Taylor's  next  of  kin,  under  an  equitable  title,    xerm^^ 

Hancock  had  the  right  to  invoke  the  aid  of  a  court  of 

equity  to  relieve  him  from  the  responsibility  of  making  ^^[i^"^ 
a  decision  upon  these  conflicting  claims.     The  appel-       v. 
hints  have  been  content  to  assert  their  rights  in  the    adm'r 
suit  brought  by  Hancock,  making  no  objection  to  the     *'^^^^' 
jurisdiction  of  the  court  or  to  the  comi)etency  of  any 
party  or  parties;  and  they  should  not  be  permitted  to 
make  such  objection  for  the  first  time  in  this  court. 

It  however  it  be  conceded  that  the  slaves  were  not 
necessary  or  proper  parties,  then  the  case  must  be  con- 
sidered as  if  they  had  been  omitted  as  such.  If  they 
had  been  thus  omitted,  the  omission  would  not  have 
precluded  the  court  from  decreeing  their  emancipation 
in  a  proper  case  in  which  the  persons  claiming  them 
were  parties.  This  was  done  in  Pleasants  v.  Pkasants, 
2  Call  270,  (Tate\s  edition.)  The  bill  in  that  case  was 
•filed  against  the  claimants,  but  omitted  to  make  the 
slaves  parties;  their  emancipation  was  nevertheless 
decreed.  In  Elder  v.  Elder's  ex' or,  4  Leigh  252,  the  bill 
was  filed  by  a  legatee  against  the  executor,  omitting  the 
slaves  as  parties,  yet  the  court  decreed  the  freedom  of 
the  slaves. 

The  objection  by  the  appellants,  next  in  order  is, 
that  the  slaves,  or  some  of  them,  are  not  emancipated 
by  Taylor's  will ;  that  even  if  such  of  them  as  were  in 
being  at  his  death  were  emancipated  from  and  after 
Mrs.  Johnson's  death,  yet  that  such  of  them  as  were 
born  after  Taylor's  death,  and  before  Mrs.  Johnson's 
death,  being  the  issue  of  mothers  in  the  condition  of 
slavery,  are  themselves  slaves. 

The  first  branch  of  this  objection  is  insisted  on, 
because,  as  is  alleged,  the  slaves  were  left  by  the  will  in 
the  condition  of  slavery  at  the  death  of  Mrs.  Johnson, 
with  the  capacity  to  become  tree  upon  their  election 
to  become  so;  and  until  the  election  shall  be  made, 
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1855.     they  remain  in  the  condition  of  slavery:    And  we  are 

Terni!'   referred  to  the  ease  of  Ehkr  v.  Ulder'^i  ex'(n\  above 

cited.     This  part  of  the  objection  is  founded  on  a  mis- 

Aals!*^  apprehension  of  the  will.     The  counsel  construe  the 

V.       will  as  directino^  that  the  slaves  shall  remain  such  until 
Taylor's 
adm'r    they  elect  to  become  tree;  whereas  the  will,  in  a  sub- 

&al8.  stantive  clause,  distinctly  manumits  them;  and  after- 
wards, in  another  clause,  gives  them  the  election  to 
remain  in  the  state  of  Virginia,  in  a  cimdition  inter- 
mediate between  slavery  and  freedom.  The  latter 
alternative  is  against  the  settled  policy  of  the  law, 
and  has  no  effect.  Foricard's  adm^r  v.  Thmner,  9  Gratt. 
537.  The  bequest  of  freedom  is  in  no  wise  impaired 
by  the  impracticable  and  reimgnant  alternative  offered 
to  the  choice  of  the  slaves.  In  regard  to  the  issue  of 
the  female  slaves  born  after  the  death  of  Taylor  and 
before  the  death  of  Mrs.  Johnson,  it  is  insisted  that 
they  are  slaves;  that  they  remain  in  the  condition  of 
their  mothers  at  the  time  of  their  several  births:  and 
the  case  of  Maria  v.  Surbau(/I<,  2  Rand.  228,  is  referre<l 
to  in  support  of  this  branch  of  the  objection.  If  we 
concede  to  the  case  just  cited  all  the  effect  which  can 
be  claimed  for  it  in  cases  in  which  it  applies,  yet  the 
rule  thereby  established  <loes  not  govern  a  case  like 
this.  In  our  case  the  testator  bequeaths  his  slaves  by 
the  general  description,  ''the  whole  of  my  negroes 
not  before  disposed  of  or  devised,''  in  trust  for  Mrs. 
Johnson's  benefit  during  her  life;  and  declares,  that 
''at  the  death  of  Mrs.  Johnson,  "it  is  my  fiirther  will 
and  direction  that  the  slaves  embraced  in  this  item  be 
emancipated."  Such  a  general  description  has  been 
frequently  held  to  embrace  not  only  the  parent  stock 
of  slaves  in  being  at  the  time  of  the  testator's  death, 
but  all  increase  thereafter  born,  but  born  before  the 
emancipation  was  fully  perfecte<l.  In  Pkas<(nts  v. 
Pleasants,  2  Call  270,  (Tate's  edition,)  the  testator  said 
in  his  will,  "my  further  desire  is,  respecting  my  poor 
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slaves,  all  of  them  as  I  shall  die  possessed  with  shall      1855. 

be  iree,"  &e.     These  terms  were  held  to  embrace  all    Xemu^ 

the  shxves  whenever  horn,  and  to  emancipate  them,  as  

they  arrived  at  the  age  fixed  by  the  testator  for  the  pur-  ^j^j^^^ 

riO>e.     In  Elder  v.  Elder^s  ex'oi\  4  Leis^h  252,  the  terms       v. 

I  •    •  .     n  ,^  111^-       Taylor's 

**tne  remaining  part  or  my  negroes,    were  held  to  in-    adm'r 

elude  the  increase  of  the  slaves  born  after  the  death  *^^^®- 
of  the  testator  but  before  tht3  time  for  perfecting  the 
emancipation  directed  by  the  will.  In  Erskine  v. 
Hemy^  9  Leigh  188,  the  testator  gave  his  slaves  to  a 
leiratee  for  life,  (as  in  our  case,)  and  at  her  death  di- 
rected "all  his  negroes  to  be  free  and  at  full  liberty." 
These  terms  were  held  to  include  the  increase  of  the 
slaves  whilst  they  were  in  the  hands  of  the  life  tenant. 
In  Anderson's  ex'ors  v.  Anderson^  11  Leigh  616,  the 
testator  directed  his  slaves  to  be  retained  in  the  con- 
<lition  of  slavery  for  a  time,  but  at  certain  periods,  or 
on  certain  events,  provided  for  their  emancipation, 
describing  them  as  "all"  his  negroes.  It  was  held 
that  the  issue  born  of  a  mother  before  the  time  for  her 
emancipation  were  emancipated  by  the  will.  In  Bin- 
jnyfCs  adm'r  v.  Rob'm^  1  Gratt.  327,  the  terms  used  by 
tlie  testatrix,  "that  all  my  negroes  be  liberated,"  were 
lield  to  include  not  only  slaves  in  possession,  but  also 
a  reversionary  interest  in  slaves  depending  upon  a  life 
estate;  and  this,  although  the  life  estate  did  not  expire 
until  after  the  death  of  the  testatrix,  and  the  portion 
falling  to  her  estate  was  then  for  the  first  time  set 
apart  upon  partition  with  other  parties  interested.  In 
Lnrtf  V.  CheniinanVs  adm'r,  2  Gratt.  36,  the  testatrix 
he'iueathed  "all  the  rest  of  her  slaves"  to  two  for 
their  lives,  and  to  the  survivor  for  life;  and  on  the 
ileath  of  the  survivor  directed  that  "said  slaves  be  set 
free."  It  was  held  that  all  the  slaves,  including  those 
born  during  the  life  estate,  were  emancipated.  These 
eases  establish  the  rule  which  must  govern  this  case ; 
and  we  must  hold  that  all  the  slaves  in  being  at  Mrs. 
Vol.  XII — 17 
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18.>5.     Johnson';^   death,   belonging   to   Taylor's    estate,    are 
Ternu^  emancipated  by  bis  will. 

It  is  said  by  the  appellants'  counsel,  that  although 

^^l8°^  all  the  slaves  in  being  at  the  time  of  Mrs.  Johnson's 
V.  death  be  emancipated  fnmi  that  time,  yet  they  were 
adui'r  li^'1<'  ill  ^slavery  and  hired  out  for  some  time  after  their 
&al«.  r\g]it  to  freedom  accrued;  and  that  the  appellants,  the 
next  of  kin,  are  entitled'  to  t\te  hires  as  part  of  Tay- 
lor's estate  not  dis[)osed.of;  there  being  no  creditor  to 
claim  them  or  any  part  of  them.  To  sustain  this  po- 
sition we  are  referred  to  Pleasants  v.  Pleasants^  '1  Call 
270;  Pfuip's  adi)ir  v.  Mf'm/o,  4  Leigh.  163;  Prtn^  v. 
Jlarf/rffvc^  5  Gratt.  12.  These  cases  settle  the  law  as 
it  formerly  stood,  against  the  right  of  freedmen  to  re- 
cover hires  of  a  person  holding  them  in  slavery.  The 
judges  of  this  court,  from  time  to  time,  whilst  acqui- 
escing in  the  decisions  referred  to,  and  admitting  the 
expediency  and  policy  on  which  they  were  founded, 
have  nevertheless  admitted  that  it  would  be  but  nat- 
ural justice  to  allow  hires  to  freemen  wrongfully  held 
in  slavery.  Recognizing  the  cases  cited  as  furnishing 
the  rule  in  any  case  in  which  they  apply,  it  must  still 
be  observed  that  the  case  before  us  presents  features 
not  found  in  any  other  case.  Fn  each  one  of  the  eases 
cited  the  hires  claimed  had  accrued  whilst  the  freemen 
were  detained  in  slavery  by  the  claimant,  either  in  his 
own  right  or  in  fndre  droit.  In  our  case  the  hires  did 
not  accrue  whilst  the  slaves  were  held  by  the  adminis- 
trator, representing  the  estate.  On  the  contrary,  those 
hires  accrued  whilst  the  slaves  themselves  were  under 
the  control  of  the  court,  where  they  had  been  placed 
by  the  administrator.  That  court  took  upon  itself  the 
duty  of  executing  the  trust  theretofore  confided  to  the 
administrator;  and  although  the  administrator  wais 
directed  by  the  court  to  perform  the  duty  of  hiring 
out  the  slaves,  still,  in  obeying  the  order  of  the  court, 
he  was  actins:  merely  as  the  officer  of  the  court;  his 
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oificial  authority  or  responsibility  aa  administrator  was     ]H55. 
in  n»>  wise  involved  in  the  hiring  of  the  slaves;  the  'xerm^^ 


court  had  assumed  his  place  and  authority.    In  the  pro 

gress  of  the  suit  it  wa^  ascertained  that  no  cause  had  ^^^iT^ 
existed  which  should  have  prevented  the  administrator  v. 
from  setting  the  slaves  at  liberty  upon  the  death  of  adm'r 
Mrs.  Johnson.  He  should  therefore  have  done  so,  and  *^^*s- 
the  freedmen  would  have  enjoyed  the  fruits  of  their 
o\vn  labor.  On  general  principles  of  etpiity  it  was  the 
duty  of  the  court,  as  far  as  practicable,  to  place  every 
one  in  the  condition  in  which  he  was  intended  to  stand 
according  to  the  true  meaning  of  the  will.  Although 
the  time  for  an  exact  execution  of  Taylor's  will  liad 
passed,  yet  no  reason  can  be  shown  why  it  should  not 
be  executed  as  nearly  as  practicable.  To  give  the  freed- 
men their  hires  accrued  after  they  sliould  have  enjoyed 
their  freedom  will  be  clearly  within  the  testator's 
meaning.  By  giving  them  freedom  he  gave  the  right 
to  enjoy  the  fruits  of  their  own  labor.  The  court,  by 
giving  them  the  hires  under  its  control  will,  to  that 
extent,  give  eftect  to  the  will.  Xo  considerations  of 
inexpediency  or  impolicy  intervene  to  prevent  this  dis- 
position of  the  fund.  The  next  of  kin  have  never  liad 
possession  of  the  slaves,  and  have  had  no  reason  to  rely 
upon  the  hires  as  a  source  of  reveime.  They  have  in- 
curred no  expense  in  rearing  and  supporting  them. 
The  difficulty  of  settling  an  account  of  expenses  on  the 
part  of  the  owners  or  claimants  and  of  hires  on  the 
part  of  the  slaves  does  not  exist.  Tn  fine,  none  of  the 
reasons  which  led  to  the  decisions  in  the  cases  cited, 
exist  in  this  case. 

If  necessary  for  the  decision  of  this  case,  it  might 
be  a  question  how  far  the  assent  to  the  legacy  for  life 
of  the  slaves  to  Mrs.  Johnson  enured  to  the  benefit  of 
the  slaves  who  were  to  be  manumitted  at  her  death; 
whether  the  assent  to  the  legacy  for  life  should  be  re- 
garded as  an  assent  to  the  ulterior  disposition  of  the 
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lH.v>.     |»ro|K*rty.     See  Bishop'. ^  ex' or  v.  Bishop.  2   Leiirli  484: 

■^Tern7  ^^'f'"'''  ^'-  Thomos.  3  Leigll  Hsi> :   Nirhohis  v.  £///r//>^v,  4 

Leiirli  2h9.     Ill  the  opinion  of  a  majority  of  the  court, 

CM^>rne  j^  j^  ^^^^^  neeessnrv  for  the  derision  of  this.eiise  to  pass 

V.       on  tlie  question.     I  content  myself,  tlierefore,  witli  a 
Tavlor's  .     ^i  .i       "    i  • 

adm'r     retereiic*.-  to  these  cases  on  the  subject. 

(feals.  Riganling  the  case  as  standinir  upon  the  law  exist- 
iiiir  at  the  date  of  Taylor's  will,  I  should  have  no 
hesitation  in  decidinsi:  that  the  freedmen,  under  the 
cinninstances  of  this  tase,  are  entitled  to  their  own 
hires.  The  law  since  that  time,  however,  has  heen  so 
changed  as  to  leave  less  room  for  doubt.  The  Code  of 
1849,  ch.  100,  §  8,  p.  485,  by  giving  a  new  capacity 
to  iVeednien  improperly  held  as  slaves  under  the  cir- 
cuinstiinces  of  this  case,  has  removed  perhaps  the  only 
reason  not  yet  considered,  for  the  decisions  heretofore 
made.  In  Ph'<im)its  v.  Pleasaids^  before  cited,  at  the 
date  of  the  will  and  at  the  death  pf  the  testator, 
manumission  was  not  permitted  by  law:  yet  the  testa- 
tor, anticipating  a  change  in  the  law,  gave  directions 
for  the  emancipation  of  his  slaves  when  the  law 
should  permit  it  to  he  done.  When,  therefore,  the 
law  suhstMiuently  permitted  freedom  to  be  given  by 
the  niiister  and  accepted  by  tlie  slave,  it  was  held  that 
the  slaves  were  free.  In  our  case,  the  will  gives  free- 
dom, which  conUiins  in  itself  the  right  to  enjoy  the 
fruits  of  their  own  labor.  The  capacity  of  the  freed- 
man  is  a  subject  within  the  scope  of  legislative  autho- 
rity; and  when  that  capacity  is  enlarged  by  subse- 
(pient  laws,  so  as  to  give  them  a  right  to  their  own 
hires  accrued  whilst  improperly  held  in  servitude,  we 
should  do  no  more  than  was  done  in  Pleasants  v.  Pleo- 
.safifs,  it  we  carry  the  law  into  effect.  In  that  ease  the 
incapacity  prevented  the  slaves  from  receiving  freedom 
at  all;  yet  when  it  was  removed,  the  grant  became 
effectual.  In  our  case,  as  is  said,  the  incapacity  was 
confined    to   the   claim   of  profits   only;  this   incapa- 
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city  being  removed,  no  reason  exists  to  withhold  the      1855. 

hires  from  the  freemen  against  the  intention   of  tlie    xerm!^ 

testator  Taylor.     T  think  the  Circuit  court  did  right  in  

decreeing  the  freedom  of  the  slaves,  and   in   giving  ^^als"^ 

them  tlieir  own  hires.  v. 

T  1.       •    •  11  111   Taylor's 

1  am  ot  opmion,  moreover,  that  the  court  should    adm'r 

not  have  decided  the  question  of  succession  to  the  re-  •^*'^' 
sidue  of  Taylor's  estate,  (other  than  slaves,)  without 
having  before  it  all  parties  who  are  interested  in  the 
(juestion.  That  resiidue  is  claimed  on  behalf  of  Mrs. 
Johnson's  estate,  and  it  has,  in  part,  been  decreed  to 
the  estate;  it  is  claimed  by  the  appellants,  the  next  of 
kin;  and  it  appears  in  the  record,  that  Phili}>  T.  Han- 
cock has  such  interest,  or  color  of  interest,  as  to  make 
him  a  necessary  party;  a  part  of  the  real  estate  having 
been  decreed  to  him,  although  he  is  no  party  to  the 
suit.  The  residuary  legatees  named  at  the  foot  of  the 
sixth  clause  of  Taylor's  will,  inchiding  the  emancipated 
f«luves,  have  also  such  interest  or  color  of  interest  in 
the  residue  above  mentioned,  as  to  make  it  pro[>er 
they  should  be  parties  to  any  proceeding  for  the  final 
adjudication  of  the  conflicting  claims  thereto. 

Thus  I  am  of  opinion  to  affirm  so  mucli  of  the  de- 
cree a,s  gives  freedom  to  the  slaves,- and  gives  them 
their  hires;  and  to  reverse  so  much  of  the  decree  as 
disposes  of  any  part  of  Taylor's  estate,  real  or  personal, 
(other  than  slaves,)  with  costs  to  the  appellants  against 
Mrs.  Johnson's  estate;  and  to  remand  the  cause,  with 
clirecti(ms  to  allow^  the  defendants  or  any  of  them  to 
file  a  cross  bill,  if  they  shall  be  advised  to  do  so,  to 
bring  more  distinctly  before  the  court  the  subject  and 
questions  in  controversy,  and  to  cause  Philip  T.  Han- 
cock to  be  made  a  party. 

Lek,  J.  concurred  in  the  opinion  of  Samuels,  J. 
c^xcept  as  to  the  hires  of  the  negroes.  lie  thought 
that  this  case  was  not  to  be  distinguished  from  the 
cases  which  had  been  decided  in  tliis  court.     He  did 
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1855.     not  think  thai  the  act  of  1849  applied  to  the  ease: 
Term/   I^ouhted  if  that  act  applied  to  wills  made  before  its 

passaiJ:e;  hut  if  it  could  do  so  in  any  ease  it  could  not 

in  this, 

passed. 


^&&\7!^  in  this,  in  which  the  bill  was  tiled  before  the  act  was 

V. 

Taylor's 
adm'r 

^^^^-         Daniel,  J.  concurred  in  the  decree  to  l)e  rendered, 

except  ai*  to  the  hires  of  the  negroes  before  the  act  of 

1849. 

Allen  and  Moncure,  Js.  concurred  in  the  opinion 
of  Samuels,  J. 

The  decree  was  as  follows: 

The  court  is  of  opinion  there  is  no  error  in  so  nuicli 
of  the  decree  as  gives  effect  to  the  enianci[)ation  of 
the  slaves,  as  provided  for  in  the  will  of  Thomas  (). 
Tavlor,  nor  in  so  much  of  the  decree  as  ogives  to  the 
emancipated  slaves  the  hires  accrued  after  the  death 
of  Mrs.  Jolmson.  It  is  therefore  adjudged  and  ordered 
that  to  that  extent  the  decree  be  aHirmed.  But  the 
court  is  further  of  opinion  that  the  Circuit  court  erred 
in  deciding  npon  the  rights  of  parties  to  the  residue  of 
Taylor's  estate,  rpal  and  personal,  (other  than  slaves,) 
without  having  Philip  T.  Hancock  as  a  party  before 
the  court,  he  having  such  interest,  real  or  apparent, 
therein  as  to  make  him  a  necessary  party.  It  is  there- 
fore adjudged,  &c.  that  so  mnch  of  the  decree  as  is  de- 
clared to  be  erroneous  be  reversed  and  annulled,  (with 
costs  to  the  appellants  against  Mrs.  Johnson's  estate,) 
and  cause  remanded,  with  directions  to  cause  Pliilip 
T.  IFancock  to  be  made  a  party,  and  to  give  leave  to 
the  (Icfcndaiits,  or  any  of  them,  to  tile  a  cross  bill,  if 
they  shall  be  advised  to  do  so,  for  the  purpose  of  bring- 
ing more  distinctly  betore  the  court  the  'nature  and 
extent  of  the  subjects  in  controversy,  and  for  further 
proceedings.  ^ 
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Moore  tf  als.  v.  Brooks.  1855. 

January 
February  28.  'T®^^- 

Testator  gives  his  estate  to  his  wife  during  her  life;  and  at  her 
death  it  is  to  be  equally  divided  amongst  all  his  children.  And 
the  shares  of  his  two  daughters,  M  and  B,  to  be  held  by  them 
during  their  natural  lives  and  no  longer,  and  then  equally  divi- 
de<l  between  their  heirs  lawfully  begotten.  And  at  his  wife's 
death  he  directs  his  lands  to  be  sold  and  the  proceeds  divided  as 
aforesaid.     Held: 

The  words  *' heirs  lawfully  to  be  be^ott^n  "  are  words  of  limi- 
tation ;  and  M  and  B  took  the  whole  interest  in  their  shares 
of  the  estate. 

Josiah  Robertson  died  in  1810,  having  made  his 
will,  which  was  duly  admitted  to  probat.  By  his  will 
he  gave  to  his  wife  Catharine  Robinson,  the  whole  of 
his  estate,  for  her  life  or  widowliood ;  she  paying  his 
debts.     The  second  clause  of  the  will  is  as  follows: 

'*  At  the  death  or  intermarriage  of  my  dear  wife,  it 
is  my  will,  that  my  then  remaining  estate  be  subject 
to  equal  distribution  between  all  my  children;  and  it 
is  my  express  desire,  that  the  ))arts  of  my  estate  which 
shall  go  to  my  two  daughters  \Iary  Murphy  and  Caro- 
line Brooks,  shall  be  held  by  them  during  their  natural 
lives,  and  no  longer,  and  then  e(pially  divided  between 
their  heirs  lawfully  begotten." 

By  a  .subsequent  clause  he  directs  that  on  the  death 
or  marriage  of  his  widow,  the  property  shall  be  sold, 
and  the  proceeds  be  equally  divided  among  his  children. 

Mrs.  Robinson  seems  to  have  married  again  about 
the  year  1817,  when  the  property  was  divided  among 
the  children;  they  all  being  then  of  age  and  the 
daughters  widows,  and  preferring  to  take  it  in  kind. 
Mrs.  Brooks  received  on  that  division  a  small  tract  of 
land, and  a  negro  woman,  who  afterwards  had  several 
children. 
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1855.         Caroline  Brooks  died  in  1850,  leaving  one  son  aiul 
Term!^  four  daughter8,  who  were  married.     She  left  a  will,  l»y 

which,  after  directing  the  pavnient  of  her  debt;*,  she 

^i^a^f  left  the  balance  of  her  estate  to  her  five  children ;  direct- 
ing that  the  shares  of  the  daughters  should  be  secured 
against  the  control  of  their  husbands  and  their  credi- 
tors. Her  son  William  H.  Brooks  qualified  as  admin- 
istrator with  the  will  annexed. 

William  11.  Brooks  being  about  to  sell  some  of  the 
pro[»erty,  all  of  which  was  derived  from  the  estate 
of  Josiah  Robertson,  for  the  payment  of  the  debts  of 
his  testatrix,  the  daughters  and  their  husbands  file<l  a 
bill  to  enjoin  the  sale,  upon  the  ground  that  Caroline 
Brooks  their  mother  took  but  a  life  estate  in  the  pro- 
perty, under  the  will  of  her  father;  and  that  her 
children  were  entitled  to  the  fee.  The  injunction  was 
granted,  but  was  afterwards  dissolved.  Whereupon 
they  applied  to  this  court  for  an  appeal,  which  was 
allowed. 

Stand nl  and  Boaldin,  for  the  appellants: 
The  sole  question  in  this  case  is,  whether  or  not  the 
rule  in  Shelley's  C<tse  is  applicable  to  the  bequest  in 
favor  of  Mrs.  Brooks  in  tlie  will  of  her  father  Josiah 
Robinson.  This  rule  is  now  abolished  in  Virginia.  It 
is  founded  on  feudal  reasons  having  no  existence  in  this 
country;  and  it  has  been  sustained  upon  legal  partiali- 
ties and  presumptions,  repudiated  by  us  as  early  as 
the  period  of  our  independence.  Here  the  law  has  no 
partiidity  for  the  eldest  son,  but  all  the  children  are 
equally  its  favorites;  and  equality  is  the  established 
rule  of  policy  and  justice. 

This  case  has  been  decided  in  the  court  below,  upon 
the  strictest  interpretation  of  the  rule  contended  for  in 
England,  without  regard  to  the  changes  in  our  institu- 
tions and  in  the  policy  of  our  laws.  But  even  in 
England,  and  in  relation  to  real  estate,  this  strictness 
ha,s  not  been  maintained  without  a  severe  struggle,  a 
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Struggle  which  is  still  continued.     There  this  contest     1855. 
has  been  going  on  ever  since  the  announcement  of  the    xerm!^ 

rule  in  Shelley's  Ca-^^e,     By  one  party  almost  any  words  

are  held  to  take  a  c^ise  out  ot*  the  operation  of  the  rule,  &a?s^ 
whilst  almost  none  will  effect  this  object  in  the  esti-  v. 
mation  of  others.  Thus  the  addition  of  the  word  heirs 
to  heirs,  the  words  for  the  life  of  the  first  taker  **and 
no  longer  or  not  otherwise;"  to  one  for  life  and  to  the 
heirs  of  his  bod\'  '*  equally  to  be  divided,"  have  been 
the  objects  of  controversy,  and  upon  which  the  greatest 
judges  of  England  have  differed  in  opinion. 

For  some  time  before  the  decision  of  Jesm/t  v. 
Wright  in  the  house  of  lords,  2  Bligh's  Par.  Cas.  1,  the 
weight  of  the  decisions  was  against  the  strict  api>lica- 
tion  of  the  rule.  That  decision  is  supposed  by  Jarman 
and  others  to  have  overthrown  the  long  line  of  cases 
opposed  to  it,  among  them.  Doe  v.  Lam'utg,  2  Burr.  K. 
1100,  and  Doe  v.  Gof,  11  East's  R.  668.  But  «ir 
Edward  Sugden,  who  argued  the  case  at  great  length, 
did  not  question  the  authority  of  these  cases,  but  at- 
tempted to  distinguish  it  from  them.  Jesson  v.  Wright, 
in  the  house  of  Lords,  is  in* fact  the  decision  of  Lords 
Eldon  and  Redesdale,  who,  though  they  came  to  the 
same  conclusion,  arrived  at  it  by  different  processes  of 
reasoning  founded  on  different  principles;  and  from 
that  decision  we  appeal  to  the  same  case  decided  by 
Lord  Ellenborough  and  Justice  Bayley  in  the  King's 
bench,  5  Maule  &  Selw.  95. 

The  case  of  Jesson  v.  Wright  bus  not  settled  the  rule 
in  England,  as  is  admitted  by  Jarman,  vol.  2,  p.  216; 
and  he  refers  to  Wilcox  v.  Bellacrs,  This  case  occurred 
soon  after  the  decision  of  Jesson  v.  Wright;  and  both 
Sir  Thomas  Plumer  and  Lord  Lyndhurst  thought  the 
rule  declared  in  Jesson  v.  Wright  so  doubtful  that  they 
would  not  compel  a  purchaser  to  take  a  title  depen- 
dent upon  it.  11  Cond.  Eng.  Ch.  R.  266.  That  case 
was  again  doubted  in  Bight  v.  Oreber,  5  Barn.  &  Cress. 
Vol.  XII — 18 
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80^j,  and  in  North  v.  }rarfiii^  6  Sim.  R.  2<iG:  and 
Hayes,  p.  47,  7  Law.  Libr.  a  great  advocate  of  the  rule 
declared  in  that  case,  admits  that  the  question  is  still 
unsettled. 

But  Je.^son  v.  Wright  was  a  case  of  real  estate; 
whilst  in  our  case  the  whole  subject  is  personal;  for 
the  hmd  is  directed  to  be  sold  at  the  death  of  testator's 
wife,  and  tl>e  proceeds  of  the  sale  to  l)e  divided:  And 
this  rule  has  not  been  applied  to  personal  estate.  Jariu. 
J\)well  on  Devi.  638,  22  Law  Libr.  Indeed  Koper  in 
his  work  on  Legacies,  p.  1528-4-5,  lays  it  down  ai*  a 
law  of  property,  that  the  rule  in  Shellrt/\'^  Gist  does  not 
a|>ply  to  such  cases. 

But  if  this  feudal  dogma  is  to  be  applied  in  Eng- 
land, this  is  not  the  case  in  Virginia  under  our  deci- 
sions. The  cases  here  have  generally  arisen  upon 
limitations  over;  but  there  are  a  few  which  brought 
up  the  question  directly.  One  of  the  first  of  these  is 
Br  mil  en  v.  Jio.v/v/,  3  Call  44.  This  is  like  Archers  (Jas*\ 
1  Coke's  K.  ()♦);  and  it  was  held  that  the  first  taker 
took  but  a  life  estate,  and  that  the  words  "heirs  ot  her 
body''  were  words  of  purchase.  The  other  cases  di- 
rectly on  the  rule  in  Shel/et/'s  Cose^  are  Warners  v. 
Mason  if-  Wife,  5  Muuf.  242;  Self  v.  7  inu\  6.  Munf.  470, 
which  is  a  direct  authority  for  us  in  this  case;  Titfhall 
V.  L'fpton^  1  Rand.  194;  aiul  Pn/or  v.  Duncan,  6  Gratt. 
27;  in  which  last  case  it  was  held  that  the  manifest 
intention  of  the  testator  should  take  the  case  out  of 
the  operation  of  the  rule.  We  also  refer  to  McNair's 
adm'r  v.  Hawkins,  4  Bibb's  R.  390;  Presrott  v.  Prescoit's 
heirs,  10  B.  Monr.  R.  50;  She/ton  v.  Henderson  tf  icift, 
9(iiirs  R.  482;  O/rlton  \\  Price,  10  (ieorgia  R.  495: 
and  McClare  v.    Yotfnf/,  8  Rich.  Ecju.  R.  559. 


Haifhes,  for  the  ajipellee,  submitted  a  printed  argu- 
ment: 

A  life  estate  in  the  lands,  or  freehoM,  is  expressly 
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jriven  to  Mrs.  Brooks,  and  in  the  same  will  the  estate  1855. 

is  liiiiited  immediately  to  her  heirs  lawfully  hegotteii.  xeim!^ 
The  appellee  insists  that  this  devise  is  suhject  to  the 


Moore 


well  known  rule  in  Shelky's  Case^  and  in  effect  gave  to  ^\^ 
Caroline  Brooks  a  fee  simple  title  to  the  land.  The  v. 
rule  itself,  it  is  presumed,  will  not  he  questioned,  but 
only  its  application  to  the  devise  in  the  present  case. 
Neither  is  it  a  (juestion,  as  it  seems  to  be  supposed, 
whether'  the  rule  will  yield  or  bend  to  the  intention  of 
the  testator.  The  rule  is  stern  and  inflexible,  and  un- 
yielding even  to  the  strongest  and  most  obvious  inten- 
tiou,  if  the  case  is  within  it**  operation.  Hayes'  Essay 
on  the  Principles  of  Expounding  Dispositions  of  Real 
Estate,  p.  96,  21  Law  Libr.  ''  It  can  never  be  a  ques- 
tion, (says  tlie  author),  whether  the  rule  is  to  be  ap- 
plied or  not.  We  might  as  well  ask  whether  the  tes- 
tator intended  to  contravene  the  rule  against  perpetui- 
ties. It  will  no  more  yield  to  indiWdual  intention 
than  any  other  fundamental  law  of  property.  The 
rule  admits  of  no  exceptio}*,''  8ame  work,  p.  48 ;  2 
Jarm.  on  Wills  241-2;  4  Kent's  Com.  226,  referring 
to  Ilargrave's  Law  Tracts  575-7;  Thomas^  Coke  376 
b,  note  P;  Jones  v.  Monjan^  1  Bro.  C.  K.  206;  Fearne 
on  Keni.  188-9.  But  whether  a  given  case  is  within 
the  influence  of  the  rule  has  not  always  been  free  from 
difliculty,  nor  have  the  decisions  upon  the  subject  been 
uniform.  But  it  seems  to  be  now  well  settled  that  the 
first  thing  to  be  ascertained  is,  in  what  sense  did  the 
testator  use  the  words  employed  in  the  devise?  Did 
he  use  them  in  their  usual  and  proper  acceptation,  or 
in  some  other  sense?  And  if  in  some  other,  in  what 
other  sense  did  he  so  use  them?  When  the  testator's 
meaning  is  ascertjiined,  it  is  at  once  seen  whether  the 
rule  applies.  As  the  diflSculty  in  every  case  must  exist 
at  this  point,  it  can  only  be  removed  by  applying  the 
ordinary  rules  of  construction,  which  ought  readily  to 
lead  to  a  proper  solution.     In  the  case  under  conside- 
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IS55.    nitioii  tlu*  only  tiik*snon  must  he.  m  wliut  sinifie  did 
Term*   J****^*Ji  K'uk*Hsiin  ti?*e  fhi'  won!  'Mf^ii^^'  in  the  iit,*v'i<e 


3I001V 


t(»  Ca  poll  Tie  Hnnikji?     Did  he  uhp  the  word  in  iti«  ]ir*>- 

v.  would  *inoived  to  her  estiitf  ill  ai?^e  of  intt^stsicv,  ^tiul 
iruikiiitf  \H*r  the  iito'k  or  termimi!*  hv  wliuni  the  ?!tu<>e**^ 
t^ion  shotild  be  regulated?  Or  did  he  mean  |mrtieiilar 
hidivifirial^,  or  clas*^  of  individ!ml:*!r  And  if  so,  who 
were  meant,  or  what  elas^s  ilid  he  nieun?  If  he  nu*iint 
file  ti inner,  the  rule  ia  .SVW^j/'^  Oa^^  applies  irrei?iitf4>^ 
live  of  any  intentltHi  he  iiii^bf  liuve  had  to  the  t^»ii- 
trary.  If  he  meant  the  latter,  tht?  rule  has  nothing  to 
do  with  the  ctise, 

Ift  ajiplvin^  I  tie  r  11  lea  of  conf4trni*tioii  to  a&*n.*rtiiin 
till!  f^ensr  in  whieh  tlie  te^tjttfir  n?«ed  the  word  ''  heii*^/* 
rht?  tiTfit  rule  ftj  he  ol>!4erved  i^,  that  he  U  pre^nuicd  To 
have*  used  the  word  in  itii  proper  ami  well  detined  ae- 
eeptatioiK  flenotini?  tln*rehy  flu-  whok-  line  of  the  leirit- 
imute  lit^ir^  of  I'aroline  Hrook^,  to  tlie  eKelurtion  at 
none;  and  thii;  prenutaption  i^  fpute  t^uttieitnit.  uid^*i^ 
it  plainly  iippear*^  in  t.h*»  context  that  the  word  wa?? 
nned  in  a  rei^trieted  ncnme;  whieh  must  he  po  ohvioiB 
us  to  preelnch'  all  I'liiim  to  it.-^  use  in  iLs  pro|>er  and 
technical  mnm.  To  repel  tlLi>^  pre?4nniption  the  mean- 
in_ir  !iHL<t  not  he  vague  ami  eonjt^rtnrah  hut  eh^ar  and 
nneqnivcn*ah  If  antliority  U  wanted  in  ^npp**rt  of 
thi?^  familiar  proposition,  we  may  refer  to  the  i»|tinion:* 
of  Lords  Kldon  uml  Ke(h>?^dalo  in  Jt'smn  w  WntfhK  ^ 
Rlijrh  \\  2  JarnK  on  WilU  280;  llayeft'  K^huv  al*ove 
eited,  I'l'up*  xv,  At  pn^e  m<J^  Mi%  ITaye^  renmrks. 
"Ev<^ry  f*ound  prineiple  demands  that  the  eoutexr 
rthouhl  not  merely  Hifiow  that  heir^  of  xhv  body  nhe 
wMjnls  he  wa^  eoiiHidorinir)  are  einjdoyed  in  a  st^nsc 
di  fie  rent  from  their  h>gid  and  proper  stni^e,  hut  dis^ 
tinctly  indieute  in  ^vhai  ofht'r  6t*n«e  they  are  employed/' 
Ap|"ly  this  U^Rt  to  the  will  of  dnsiah  Uoherti^on,  ami 
th^?re  will  he  found  no  language  in  the  eon  lest  Biitfi- 
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<-ient  to  repel  the  presumption  that  he  used  the  word      1855. 
*•  heirs"   in   its  proper  sense;    still    less  is  there  any    Tenc7 

thing  to  show  in  what  other  sense  he  did  use  it.     If  he  

<lid  not  mean  that  the  estate  should  go  to  all  the  heirs  ^^{^ 
of  Caroline  Brooks  at  her  death  as  her  own  estate  v. 
would  go  under  the  statute  of  deseents,  we  are  let^ 
wholly  to  conjecture  as  to  his  meaning.  There  is 
nothing  to  show  that  he  alluded  to  particular  indi- 
viduals, or  to  any  class  of  them,  and  in  the  absence  of 
a  clear  indication  in  this  particular,  the  rule  of  con- 
struction forces  the  conclusion  that  he  used  the  word 
*' heirs''  in  its  proper  and  technical  sense — that  he  w^as 
pointing  to  no  particular  individuals;  but  regarding 
her  as  ancestor,  stock  or  terminus  to  regulate  the  suc- 
cession, he  Intended  the  estate  at  her  death  to  pass  to 
all  who  might  be  heirs  to  her  as  such  stock  or  termi- 
nus, provided  only  they  be  legitimate.  When  we  look 
to  what  might  have  been  the  consequences  of  a 
different  interpretiition,  the  mind  becomes  satisfied  of 
the  testator's  meaning.  Suppose  we  regard  the  testa- 
tor as  meaning  children  by  the  word  "heirs,"  they 
must  be  such  children  as  should  be  living  at  her  death, 
and  at  that  time  coming  under  the  description  of 
"" heirs."  This  would  not  embrace  grand  children; 
and  therefore,  if  one  or  more  of  her  children  had  died 
in  her  lifetime,  leaving  children,  such  must  necessarily 
be  excluded.  Nay,  if  all  her  children  had  died  in  her 
lifetime  leaving  children,  none  of  them  could  have 
taken.  This  is  obvious  when  it  is  observed  that  if  the 
children  of  Caroline  Brooks  take  as  purchasers,  they 
take  remainders  under  the  will  of  Josiah  Robertson 
(ontinrjent  upon  their  being  the  ^'heirs^'  of  Caroline 
Brooks,  that  is,  of  their  being  alive  at  her  death,  and 
the  persons  designated  by  law  as  her  heirs.  The  tes- 
tator coidd  not  have  hitended  to  use  the  word  "  heirs" 
in  a  sense  which  might  lead  to  such  consefjuences. 
Attach  any  other  meaning  to  the  word  "heirs"  in  this 
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will,  except  iU  apiiropriate  tneanin^^and  wc  encounter 
81  in i lap  e<iiiiJiequonrei<. 

Tht'  i>nly  oxpn^HHinuh  in  tht'  will  whicli  vtm  \pv 
iippi'nlecl  to  IJ.S  artnnlhii^  unv  t^viiliMKH*  of  an  intt*iitioii 
of  {}w  r<.**^tntor  Ui  iisv  rliv  word  *Hit*inri*'  in  a  -^entit* 
[lifteront  troni  itn  proper  and  xevhxncti]  f^LniHt-.  art*  thu 
wnrd^,  ^^duriM!^  Imt  luihind  ]\\\*  iunl  no  longer,"  niicl 
fho  w'tiViU  '*L'iini\\\\  ilivitU'd,"  ikv.  Th*'  word?  '"d^irln^ 
liijr  njiturnl  tili.*  luid  ih>  loiigvr,"  nerve  oidy  to  murk 
with  more  enqihamfi  that  the  f*^^tator  intended  hiii  u 
life  »^stntt'  t<i  the  first  tnker.  k  i^  eoncedeiJ  x\uil  \nU 
a  life  ehtate  wa*^  ijiti*n*k*d  to  Ije  givt-n  to  Curoliiic 
Brooke,  and  it  i*^  only  in  vn^vt^  v^'hero  hnt  a  life  estate 
IK  HO  ifiveu  that  the  m\v  in  Shrlhys  (jtsv  M|»]di*-s.  The 
wurds  'Mio  hniger'^  fiuve  even  lest*  to ree  than  tlie  wot'dfi 
^*mh  tfltter-''  *'only,"  *"  without  inipea<'htnent  of  witsti%'* 
^c,  if,  indeed,  all  sntdi  expression's  fiad  not  been  dls- 
cardetl  und  overrnhnl  in  tJie  i-a^e  fit  Jr.'^i^on  \\  Wrii/hf, 
*I  i^ligli  1,  hikI  tn'iited  ii^s  ''petty  distinenon?!i/'  whi*)ly 
tiisnftieient  to  ehange  the  meaning  of  the  word  **  heirs." 
-hirin,  ;1'1T*  (2  vol)  sHV^, 'Mt  wonid  he  idh'  to  Jitteinpt 
to  di*itin,i!:inHli  Burkhofm'  w  Wdb^  1  Eqn*  Ciis.  Alir.  184, 
ph  27t  iroin  lh*f  w  GreM\  '2  \Vllt<.  ^^±"1^  on  the  ground  of 
the  word?*  ''only/-  '*  withoufinipeaehment  of  wastis" 
kv,  Thv\  merely  hIiow  tlu^  testator  rneunt  to  et niter 
in  I  t*fttate  for  Hie  and  iiothini^  mnre^  whiih  suttielently 
appeared  from  flie  expreBe  limitation  tor  lite,  8ee 
the  rennirkt;  of  the  j?iime  author  at  p*  24tu  aUo  Hohin^ 
mn  V,  RithhtKtm^  1  Bnrr.  H,  ^^H,  2  Ve^  t^en.  :;£2r>.  The 
words  *'e(jnidly  divirled*  '  supennlded  to  the  limitation 
to  '^ heirs/'  whatever  force  they  miglit  have  had  at  one 
time,  or  nitty  in>w  lune  in  Kiiii'IiiiHh  eiin  litive  littU^  or 
no  furee  in  tlii^  <'unntry.  The  importance  attached  ti> 
them  in  Knghuid  was  heeftuse  they  indieated  a  niHTitter 
of  takin>r  ineonHiwtunt  with  the  devolution  of  an  ej^fnte 
tail  (or  iui  estate  in  fee  in  many  carter,)  ^rrowiii^  out  of 
their  hiw  of  [irimogeidture,  whieh  does  not  exUt  hero. 
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Moore 

V. 

Brooks. 


Here  our  laws  re(iuire  an  equal  division  among  heirs     1855. 
in  e<ina]  degree,  and  a  declaration  to  that  ettect  by  a    xerm^ 
testator  is  inconsistent  with  the  manner  of  taking  as 

If  the  conclusion  is  right  that  Caroline  Brooks  took 
an  estate  tail  in  the  land,  it  is  unnecessary  to  say 
much  in  regard  to  the  interest  she  took  in  the  slaves. 

It  follows  necessarily  that  she  took  the  absolute  in- 
terest in  the  personal  property.  The  words  "  heirs 
lawfully  begotten,"  used  in  the  will  of  Josiah  Robert- 
son, being  some  restriction  upon  heirs  generally,  have 
been  decided  to  pass  an  estate  tail  in  lands.  Naofan  v. 
I^egh,  2  Marsh.  107,  Co.  Litt,  20  b,  Hargrave's  note  2. 
The  general  rule  that  where  the  words  would  give  an 
estate  tail  when  applied  to  real  estate,  they  will  give 
the  absolute  interest  when  applied  to  personal  property, 
will  not  perhaps  be  questioned.  Indeed,  the  (|uestions 
seem  to  be  regarded  in  England  as  identical.  2  Jarm. 
on  Wills,  ch.  44,  and  the  cases  there  referred  to. 
Browiicker  v.  Bagot^  19  Vesey  574. 


Allen,  P.  This  case  'brings  again  before  the  court 
the  question,  so  often  discussed  here  and  in  England, 
as  to  the  operation  of  the  rule  in  Shelley's  0(se,  that 
where  an  estate  of  freehold  is  limited  to  a  person,  and 
the  same  instrument  contains  a  limitation,  mediate  or 
immediate,  to  the  heirs  of  his  body,  or  to  his  heirs, 
the  ancestor  takes  the  whole  estate  comprised  in  the 
terms,  either  as  a  fee  tail  or  a  fee  simple.  In  this 
ease  there  is  no  limitation  over  on  the  failure  of  issue; 
and  the  only  question  arising  on  the  will  is,  whether 
the  testator,  in  reference  to  the  devise  or  bequest  to 
his  daughters  Mary  Murphy  and  Caroline  Brooks,  used 
the  words  "heirs  lawfully  begotten"  in  their  legal,  pri- 
mary and  proper  sense,  or  whether  he  used  them  as 
descriptive  of  some  other  class  of  objects.  In  the 
view  I  take  of  this  case,  the  interpretation  of  the  will 
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1855.     is  not  eftiH'tc'd  by  the  character  of  the  proi>erty.     If, 

Teni^^  as  applied  to  real  estate,  the  clause  would  have  created 

an  estate  tail  in  the  daughters,  in  such  case  the  full  and 

}^^.^    entire  interest  in  personalty  would  pass  to  the  legatee: 

V.       as  an  estate  tail  in  personal  propertv  gives  the  absolute 
Brooks?.    1        .    . 

dominion. 

When  a  testator  uses  a  term  having  a  well  known 
legal  meaning,  he  is  to  be  understood  as  having  used 
it  in  that  sense,  unless  the  context  shows  that  he  used 
it  in  a  different  sense.  Unless  that  is  api)arent,  the 
rule  is  inflexible;  and  though  the  testator  may  have 
supposed  that  the  first  taker  w^ould  take  an  estate 
for  life  only,  and  perhaps  so  intended  as  then  ad- 
vised, \{}t  it  does  not  follow  if  he  had  been  aware  of 
all  the  consequences  of  a  change  in  the  term  used, 
that  he  would  have  made  it.  The  will  bequeaths  the 
property  to  his  daughters,  to  be  held  by  them  during 
their  natural  lives  and  no  longer,  and  then  to  be 
equally  divided  between  their  heirs  lawfully  begotten. 
If  the  words  ''during  their  natural  lives  and  no 
longer,"  and  "then  equally  divided  between  their 
heirs,''  are  to  be  construed  as  modifying  the  words 
'' heirs  lawfully  begotten,''  and  as  describing  another 
class,  and  to  imply  children,  who  were  to  take  as  pur- 
chasers, then  if  the  daughters  had  died  leaving  grand . 
children,  thev  would  have  been  excluded.  But  sriviiio^ 
the  term  heirs  its  legal  and  proper  sense,  all  the  de- 
scendants of  the  daughters  would  be  embraced.  So 
that  it  is  at  leiist  conjectural,  if  we  are  to  look  to  inten- 
tion alone,  in  what  sense  the  testator  meant  to  use  the 
term.  It  therefore  would  seem  that  the  better  plan  is 
to  give  such  words  their  plain,  legal  eflect,  and  to  re- 
ject mere  loose  expressions,  from  which  to  infer  an 
intention  that  they  were  used  as  descriptive  of  a  dif- 
ferent class  of  objects. 

The  words  here  relied  on  as  modifying  the  w  ords 
"  heirs  lawfully  begotten,''  do  not  indicate  such  inten- 
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tion  ^o  clearly  as  to  justify  the  conclusion  contended     1855. 
for.     ''During  their  natural  lives  and  no  longer/'  is  no    xermT 

more  than  to  show  what  appears  in  all  these  cases,  that 

he  meant  to  confer  an  estate  for  life;  and  it  is  to  this  ^*^g® 
class  of  cases  that  the  rule  in  SheUef/\^  Case  applies:  v. 
and  the  words  ''eciually  divided  between  their  heirs/' 
are,  as  it  seems  to  nie,  entitled  to  but  little  weight  in 
fixing  up  the  word  *' heirs"  the  meaning  contended 
for.  In  England  they  were  entitled  to  more  considera- 
tion, as  indicating -an  intent  that  the  estate  sliould  not 
pii88  according  to  the  law  of  deccnts.  With  us,  where 
estates  tail  are  converted  into  estates  in  fee  simple,  and 
the  doctrine  of  primogeniture  is  abolished,  and  the 
general  sentiment  is  in  favor  of  an  equal  division 
amongst  those  standing  in  the  same  relation,  the  infer- 
ence would  be  that  the  testator,  by  the  use  of  these 
words,  intended  that  they  should  t4ike  as  heirs  rather 
than  in  any  other  character.  But  ujion  this  question 
the  authorities  are  numerous  both  in  P]ngland  and  in 
Virginia;  and  they  have  been  conflicting  and  inconsis- 
tent. It  is  conceded  in  the  argument,  and  the  cases 
show,  that  such  expressions  as  "  share  and  share  alike," 
or  "as  tenants  in  common,"  &c.  have  controlled  the 
word  "heirs."  The  whole  question  w^as*  elaborately 
discussed  and  carefully  considered  in  the  case  of  Jesmn 
V.  Wright,  2  Bligh's  P.  R.  1,  upon  appeal  to  the  house 
of  lords. 

The  devise  was  to  W  for  life,  and  after  his  decease, 
to  the  heirs  of  his  body,  in  such  shares  and  proportions 
a8  W  by  deed,  &c,  should  appoint;  and  for  want  of 
such  appointment,  to  the  heirs  of  the  body  of  W, 
"share  and  share  alike  as  tenants  in  common."  And 
if  but  or>e  "child,"  the  whole  to  such  only  child;  and 
for  want  of  such  issue,  to  the  devisor.  The  court  held 
that  an  estate  tail  vested  in  W  by  this  devise,  revers- 
i>ig  the  decision  in  King's  bench,  and  overruling  all 
that  class  of  cases  which  had  given  to  such  words  the 
Vol.  XII — 19 
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1855.     efl'ect  of  modifnng  and  controlling  the  meaning  of  the 
^T™  technical  word"^" heirs/'     Lord  Redesdale  said^  "That 

the  general  intent  should  overrule  the  particular,   is 

&^r  ^^*^^  ^^^  "^^^^^  accurate  expression  of  the  principle  of 
V.  decision.  The  rule  is  that  technical  words  shall  have 
their  legal  effect,  unless  from  subsequent  inconsistent 
words  it  is  very  clear  .that  the  testator  meant  other- 
wise."— "It  has  been  argued  that  heirs  of  the  body 
cannot  take  a*  tenants  in  common;  but  it  does  not  fol- 
low that  the  testator  did  not  intend  that  the  heir.-*  of 
the  body  should  take,  because  they  cannot  take  in  the 
mode  prescribed.  This  only  follows,  that  having  given 
to  heirs  of  the  body,  he  could  not  modifj*  that  gift:  in 
the  two  different  ways  he  desired,  and  the  words  of 
modification  are  to  be  rejected." 

Several  cases  have  occurred  since  the  case  of  Jesson 
V.  Wright;  and  though  in  some  instances  the  principle 
of  that  case  may  not  have  been  followed  out,  yet  the 
w^eight  of  authority  is  in  favor  of  the  rule  there 
enounced.  The  cases  on  this  subject  are  reviewed  in 
2  Jarm.  on  Wills  271,  ch.  37;  and  he  concludes  that  the 
doctrine  of  Jesson  v.  Wright  has  prevailed,  and  stands 
on  the  soundest  principles  of  construction.  Hayes  on 
Estates  Tail  100,  7  Law  Libr.  54,  sustains  the  same 
proposition.  See  also  to  the  same  effect  Powell  on 
Devises  464,  ch.  23,  22  Law  Libr.  245. 

The  words  in  the  will  under  consideration  are  not 
so  strong  as  in  the  case  referred  to.  '  There  the  heirs 
of  the  body  could  not  take  as  tenants  in  common,  and 
the  court  was  compelled  to  reject  th%  words  of  modi- 
fication. Li  this  case  the  words  of  modification  are 
not  inconsistent  with  the  operative  words  of  the  be- 
(juest  or  devise,  because  the  property  passing  by  de- 
scent to  the  heirs,  would  be  equally  divided  if  they  all 
stood  in  the  same  degree  of  relationship. 

It  is  contended,  however,  that  this  is  no  longer  an 
open  question  in  Virginia;  and  that  the  precise  ques- 
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tion  has  been  adjudged  in  at  least  one  case,  and  the     1855. 
principle  aifirmed  in  others.     Bradley  v.  Mosby^  3  Call    Xerin7 

44,  is  relied  on  as  having  in  eftect  settled  the  principle 

that  the  word  "  heirs  "  should,  in  a  will  like  this,  be   ^^^ 
treated  as  descriptive  of  another  class,  the  children  of       v. 
the  first  taker.     In  that  case  there  was  a  limitation  by 
deed  of  slaves  to  the  donor's  daughter  for  life,  and  after 
her  death  to  the  heirs  of  her  body,  to  the  only  proper 
use  and  behoof  of  surh  heirs,  "their   executors,  ad- 
minifttrators  and  assigns."      The   court,  consisting  of 
Judges  Pendleton,  Lyons   and    Koane,  was  divided; 
each  judge  giving  a  different  construction  to  the  will. 
Pendleton  founded  his  opinion  upon  the  supposed  dis- 
tinction between  words  which  create  an  express  estate 
tail,  and  such  as  create  an  estate  tail  in  lands  by  im- 
plication and  construction,  to  favor  the  intention  to 
provide  for  the  issue;  and  maintained  that  the  latter 
ought  not  to  be  applied  to  personals  to  defeat  the  in- 
tention.    But  the  rule  in  question  is  not  confined  to 
cases   in   which  the  words,  if  applied  to  real    estate, 
would  create  an  express  estate  tail ;  it  applies  also  to 
<-ases  in  which  an  estate  tail  would  arise  by  implica- 
tion, with  the  exception  of  those  cases  in  which  words 
expressive  of  a  failure  of  issue  are  in  gifts  of  personal 
but  not  of  real  estate,  confined  to  issue  living  at  the 
death;    questions  depending  not   so   much  upon  the 
t^ense  in  which  the  word  "heirs"  has  been  used  by  the 
donor,  as  upon  the  fact  whether  the  limitation  over  is 
too  remote.    Powell  or.  Devises  632,  (mar.)  22  Law  Lib. 
338;  2  Jarm.  on  Wills,  489,  ch.  44.     In  the  case  of 
Lampley  v.  Blower^  3  Atk.  R.,  396,  referred  to  by  Judge 
I*endleton,  Lord  Hardwicke  said,  that  a  gift  to  A  and 
her  issue  would  vest  the  whole  interest  in  A  if  it  had 
stopped  there;  but  held  that  the  bequest  over,  in  case 
either  of  the  legatees  died  without  leaving  issue,  which 
in  regard  to   personalty,  in  legal  construction  means 
issue  living  at  the  death,  explained  issue  in  the  body 
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\<>\    of  the  devise  to  be  used  in  the  same  sense.     Judge 
Terrn!^  Roaiie  rested  his  opinion  exehisively  upon   the  words 

;-  g\y\ng  the  property  to  the  lieirs  of  the  first  taker,  to 

^i^ls^  the  only  proper  use  of  such  heirs,  their  executors^  ad- 
V.  m'niiMrntors  or  a-^S'tjits^  as  showing  **  there  was  no  eye  of 
^^  *  entail;"  for  it  could  not  go  from  one  heir  of  the  body 
and  his  executors  and  administrators  to  another  heir 
and  his  executors  and  administrators;  for  which  he 
cites  Hipthnsi)!}  v.  Basse'f^  2  Atk.  R.  89 ;  Thecttrifige  v. 
K'fhournt\  2  Ves.  K.  238,  which  in  a  great  measure 
turned  upon  the  import  of  those  words.  Lyons,  judge, 
held  that  the  words  would  have  given  an  estate  tail  in 
lands,  and  therefore  they  gave  the  absolute  property  in 
slaves.  The  case  therefore  decided  no  principle  appli- 
cable to  the  will  now  under  consideration;  and  the 
opinions  of  Judges  Koane  and  Pendleton  were  founded, 
the  first  upon  expressions  not  found  in  this  will,  and 
the  last  upon  the  idea  of  a  distinction  between  ca^es 
in  which  the  words  when  used  in  reference  to  realty 
would  create  an  express  estate  tail,  and  those  in  which 
an  estate  tail  would  be  created  by  implication :  a  dis- 
tinction it  appears  that  does  not  exist  except  in  certain 
cases  where  words  expressive  of  issue  receive  a  difter- 
ent  construction  as  applied  to  real  and  personal  estate; 
as  in  the  case  of  the  phrase  ''  Uathnj  no  issue; "  in  re- 
spect to  which  it  has  been  hehl  that  it  means  an  indefi- 
nite failure  of  issue  where  real  estate  is  the  subject, 
but  in  reference  to  personal  estate,  it  means  a  failure 
of  issue  at  the  death.     Forth  v.  Chapman^  1  P.  Wms. 

Warners  v.  Masoit  ^  irifc,  5  Munf.  242,  turned  upon 
the  question  whether  the  limitation  over  was  too  re- 
mote. The  testator  devised  land  to  his  son  during  his 
luitural  life,  and  then  to  his  heirs  lawfully  begotten  of 
his  body,  ^'tliat  is,  born  at  the  time  of  his  death  or 
nine  calendar  months  thereafter;"  and  for  want  of 
such  heirs,  then  to  his  nephews,  one  to  8et  a  price  and 
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give  or  receive  such  price  from  the  other :  This  was     l8o5. 
held  to  be  a  good  limitation  over.     Xo  opinion  was    xerm^ 

given  by  the  court,  but  it  is  manifest  the  court  held  

that  the  testator  looked  to  the  period  of  the  death  of  ^^^^ 
his  son,  and  not  to  an  indefinite  failure  of  issue,  be- 
cause he  speaks  of  heirs  born  at  the  son's  death;  and 
the  remainder  was  to  persons  in  being  who  were  the 
objects  of  his  bounty.  These  superadded  words  to  the 
words  "heirs  lawfully  begotten,"  demonstrating  that 
the  testator  did  not  contemplate  an  indefinite  failure  of 
issue. 

Pryor  v.  Duncan,  6  (iratt.  27,  was  decided  upon  the 
ground,  that  although  the  works  "  heirs  lawfully  be- 
gotten,'' were  used  in  one  clause,  the  whole  context 
showed  that  the  words  were  not  used  in  their  legal  and 
primary  sense,  but  were  descriptive  of  another  class 
of  persons  fully  pointed  out  in  a  following  clause,  as 
the  children  of  the  first  taker.  lie  lent  the  shives  to 
his  daughter  during  her  natural  life,  and  to  her  heirs, 
Ac.  Her  interest  was  to  cease,  and  his  executors  to 
take  possession,  if  she  concealed  or  attempted  to  alien- 
ate the  slaves;  in  such  case,  alter  her  decease  they  and 
their  increase  to  be  divided  among  her  "children,"  if 
any  living;  otherwise  to  be  divided  among  the  testa- 
tor's children,  (naming  them,)  and  their  heirs.  Thus 
showing,  from  the  indiiterent  use  of  the  words  "heirs" 
ami  "children,"  by  the  restricted  power  over  the  pro- 
perty, and  by  the  bequest  over  if  no  "children  "  livim^ 
at  her  death,  that  he  used  the  words  "  heirs  lawfully 
begotten  "  in  the  sense  of  "  children." 

The  last  case  to  which  the  counsel  of  the  api^ellant 
referred  is  the  case  of  Self  v.  Tunc,  6  MuntV  470.  By 
deed  slaves  were  given  to  a  daughter  of  the  donor  and 
her  husband,  for  and  during  their  natural  lives;  and 
after  the  decetise  of  both,  the  slaves  and  their  increase 
"to  be  cquafjj/  divided  among  the  heirs  of  her  body :  " 
and  in  default  of  such  heirs,  to  return  and  be  equally 
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1855. 

^tI^  and  their  heirs. 


Moore 
(&als. 
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Brooks. 


divided  between  the  donor's  son  and  other  daughter. 
The  court,  in  the  brief  opinion  pro- 
nounced by  Judge  Roane,  Bays,  "  If  these  words '  heirs 
of  her  body '  had  stood  alone  in  the  limitation  after 
the  death  of  the  daughter  and  her  husband,  her  title 
would  have  been  absolute;  as  in  that  case  they  would 
have  been  words  of  limitation:  But  the  addition  of 
the  words  *  equally  to  be  divided  between  them,'  com- 
pelled the  court  to  construe  them  as  words  of  pur- 
chase, and  as  a  description  of  the  persons  who  were  to 
take." 

The  cases  of  Wilson  v.  Vanslttart^  Amb.  R.  562;  Doe 
ex  dem.  Long  v.  Laming,  2  Burr.  R.  1100,  and  ca^es 
of  that  description,  where  words  of  that  and  the  like 
character  were  held  to  modify  the  words  "heirs  of  the 
body,"  were  overruled  by  Jesson  v.  Wright,  and  the 
cases  which  have  followed  it.  Powell  on  Devises  466, 
22  Law  Libr.  249;  2  Jarm.  on  Wills  286,  eh.  37;  where 
all  the  cases  are  collated. 

The  case  of  Self  v.  Tune  forms  one  of  a  series  decided 
about  the  same  time  upon  the  construction  of  the  rule 
in  Shelley's  Case,  and  what  would  amount  to  a  good 
limitation  over.  These  are  the  cases  of  Timberlake  v. 
Graves,  6  Munf  174;  Greshani  v.  Gresham,  Id.  187; 
James  v.  Mc  Williams,  Id.  301 ;  Cordle's  adnCr  v.  Crjrdle, 
Id.  456;  SLwd  Didlake  V.  Hooper,  Gilm.  184.  The  au- 
thority of  these  last  cases  has  been  shaken,  if  not  over- 
thrown, by  the  subsequent  cases  of  Bells  v.  Gillespie, 
5  Rand.  273;  Broaddus  \\  Tia^er,  Id.  308;  Griffith  w 
Thompson,  1  Leigh  321;  Callava  v.  Pope,  3  Leigh  103; 
Deaite  v.  Hansford,  9  Leigh  253;  Nowlin  v.  Winfree, 
8  Gratt.  346.  Which  latter  cases  have,  it  is  believed, 
been  more  in  conformity  with  the  English  cases  and 
the  earlier  cases  in  this  court.  The  precise  question 
decided  in  Self  v.  Tune  did  not  arise  in  any  of  the  lat- 
ter cases;  though  the  general  principles  on  which  the 
latter  cases  proceed  may  not  be  precisely  in  conformity 
with  the  doctrine  of  that  case. 
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In  Deane  v.  Hansford^  9  Leigh   253,  J  udges  Parker     1855. 
and    Brockenbrough    observed,  that   as   Timberlake  v.    xerm^^ 

Graves  v^ii^  followed  in  (luiek  succession  bv  the  other  

cases  named,  they  should  be  considered  as  settling  the  '^^g^ 
law  in  cases  exactly  resembling  them;  more  especially  v. 
as  in  devises  made  since  the  act  of  1819  took  eft'ert, 
the  statutory  rule  will  prevail.  But  Brockenbrough 
said  that  if  Tanberlake  v.  Graces  stood  alone,  he  would 
have  concurred  in  overruling  it.  In  conformity  with 
this  suggestion,  perhaps  if  Sdf  v.  Tune  stood  alone, 
it  should  be  recognized  iis  ruling  a  case  exactly  re- 
sembling it,  although  it  might  be  considered  as  having 
been  erroneously  decided.  But  besides  being  in  some 
degree  shaken  by  the  general  doctrines  advanced  in 
the  later  cases,  the  principle  of  the  case  is,  as  it  seems 
to  me,  in  conflict  with  the  two  cases  of  Goodwin  v. 
Taylor,  2  Wash.  74,  and  Wdkins  v.  Taylor,  5  Call  150. 
The  testator,  in  the  first  case,  gave  to  his  daughter 
the  interest  of  a  sum  of  money  for  life ;  at  her  death 
he  gave  the  interest  one-fourth  to  each  of  his  grand 
children,  and  at  their  decease,  the  principal  and  in- 
terest to  be  disposed  of  by  them  to  their  heirs,  "in 
such  proportions"  as  they  by  their  wills  respectively 
may  direct:  and  in  case  of  the  death  of  Sarah  (one  of 
said  grand  children)  without  issue,  her  part  was  be- 
queathed over.  There  is  not  an  express  gift  to  the 
grand  children  for  life,  but  the  interest  alone  was 
given  to  them,  with  the  power  to  dispose  by  will: 
and  in  regard  to  Sarah,  there  was  a  gift  over  if  she 
died  without  issue.  The  will  gave  power  to  dispose 
of  the  subject  to  their  heirs  in  such  proportions  as 
they  by  their  wills  may  direct.  The  court  held  that 
the  grand  children  took  the  whole  estate.  In  the  case 
of  WHkins  v.  Taylor,  which  arose  on  the  same  will,  in 
reference  to  the  share  of  Sarah,  it  was  held  to  be  a 
limitation  after  an  indefinite  failure  of  issue,  and  void. 
The  power  to  dispose  of  the  principal  to  their  heirs 
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Moon' 

V. 


m^%  in  miifh  {im|Hirti'>ii$i  lu*  thev  hy  tlieir  willt*  niiglit  dir«t^, 
iCrni?  tet**!*  Tntir©  j*tronjdy  *«  iiMlitniti-  tli«r  the  tei^rator  in- 
fviuird  fl(i»r  til**  lif  ir^  should  iiof  tuk*^  in  ttie  rt.^gisIaT 
fixir?^*.*  oi  dvmkmU  tlmn  thv  words*  ''cmmily  to  lie 
iMvidtiil  *'  in  tlie  pret*eiit  wilL  On  th**  ttjiitmrv,  thu 
uunU  ''e<iimlly  to  he  clividiMl"  woiiM,  under  our  \r\\\ 
ratht*i^  indUat^*  thiit  thev  should  take  as*  hoifi^*  I  do 
nut  thiuk  tljHt  tJK-  will  in  thiw  eaeit^  4iomv  fhtit  tUv 
testator  uittnl  tljt*  wanU  *MK*irs  lawfully  Ijegotten/'  in 
any  othc*r  tlnm  rluir  ordinary  **etise.  That  he  dv- 
signed  *' children"  hy  tlie  n?4e  of  thc*>e  wurds^,  is?  <*n- 
lirdy  i'unjeeliind;  aiul  under  ii  i'i*rtain  §*tate  of  faels, 
jiiieh  a  rouKtnietion  would  have  bcH*n  moiu*  likcdy  to 
vifjlati'  flmii  to  Midiservf  tlie  intention  of  tiie  testiitur, 
I  kiUii  till! I k  that  (In*  nutlmrilii^K  iri  tliin  eourt  an*  not 
in  harmony  with  Maeh  other,  and  thtit  it  would  Ik- 
njore  in  eontorniity  witli  tlu^  sjurit  of  tin*  later  as  welt 
lit*  of  tilt*  earlier  vix^e^  iti  thi*?  court,  inn  I  tho  trne  doe- 
trine  in  reijard  to  llie  rule  in  t|ue^tiun^  to  lioUi  that 
tht^  Hupuradd tnl  exprtssiijua*  do  not  indtoit'ts  elcarly  un 
intention  lo  um^  \]\v  ti^'tn  ar<  deHeriptive  of  any  otln^r 
elHr*^  tlijin  the  lieirs*  I  tliink  therefore  thut  the  decree 
>4hunli!  he  uftinned. 


MuNrruK  and   Lkk,  -Ih.  roneuiTed  hi  the  opinion  of 


DAMlBt.  and  KAwrEnis,  A^.  disst*nti*d. 
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Harvey  ^f  aL  r.  Epes.  1855. 

January 

February  28.  '^^^''i^- 

1.  Contractors  on  a  railroad  hire  slaves  for  a  year  to  work  on  the 

road  in  the  county  of  A.  They  take  them  to  the  county  of 
C,  and  employ  them  on  the  road  in  that  county ;  and  whilst 
there  they  take  sick  and  die.    Held: 

1.  This  removal  of  the  slaves  from  the  county  of  A,  and 

working  them  in  the  county  of  C,  is  not  of  itself  a 
conversion  of  the  slaves  to  their  own  use  by  the  con- 
tractors, whereby  they  became  immediately  respon- 
sible to  the  owner  for  the  value  of  the  slaves  in  the 
event  of  their  death,  whether  occasioned  by  such 
wrongful  act  or  not. 

2.  But  if  the  death  of  the  slaves  was  occasioned  by  the 

wrongful  act  of  removing  them  and  working  them  in 
the  county  of  C,  then  the  said  act,  in  connection  with 
the  death  of  the  slaves,  was  a  conversion  of  them  by 
the  contractors  to  their  own  use,  and  made  1  hem  liable 
for  the  value  of  the  slaves,  either  in  case  or  trover: 
And  the  slaves  having  died  whilst  they  were  employed 
in  C,  the  burden  of  showing  that  their  death  was  not 
occasioned  thereby,  devolves  upon  the  contractors. 

3.  Whether  the  removal  of  the  slaves  to  the  county  of  C 

was  or  was  not  a  conversion,  depending  ujK^n  whether 
or  not  it  occasioned  their  death,  the  implie<l  waiver  of 
the  owner  of  the  slaves,  of  the  obligation  by  the  con- 
tractors to  work  them  in  the  county  of  A,  cannot  be 
inferred  from  facts  which  transpired  before  the  death 
of  the  slaves. 

4.  The  acceptance  by  the  owner  of  the  slaves  of  the  hires 

up  to  the  time  of  their  death,  having  been  after 
the  institution  of  the  action  to  recover  their  value,  and 
whilst  the  said  action  was  vigorously  prosecuted,  was 
not  a  waiver  in  law  of  the  conversion. 

2.  Several  instructions  are  given  to  the  jury,  in  the  last  of  which  a 

fact  is  assumed  which  was  properly  for  the  determination  of 
the  jury.  The  previous  instructions,  however,  had  j^ubuiittetl 
that  fact  to  the  consideration  of  the  jury,  so  that  there  could 
be  no  doubt  on  their  minds  as  to  the  meaning  of  the  court  in 
the  last  instruction.  The  law  having  been  correctly  stated, 
judgment  will  not  be  reversed. 
Vol.  XII— 20 
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1 855.      3.  Parol  evidence  having  been  introduced  on  a  trial,  some  of  which 

January  in  legal  and  other  parts  illegal,  it  would  be  improper  for  the  ' 

court  to  instruct  the  jury,  in  general  terms,  to  disregard  all 

Harvey  ^'^^^  evidence  tending  to  alter,  vary,  explain  or  add  to,  the 

&  al.  written  contracts  between  the  parties  introduced  in  evidence. 

V.  Nor  is  the  court  bound  to  point  out  to  the  jury  such  of  the 

Kpes.  evidence  as  would  thus  affect  the  contracts;  but  this  is  to  be 

done  by  the  party  asking  for  the  instruction. 

This  was  an  action  on  the  case  in  the  Circuit  court 
of  Amelia  county,  by  F'rances  Epes  against  Robert 
Harvey  and  James  Hunter,  partners,  and  contractors 
on  the  Richmond  and  Danville  railroad.  The  declara- 
tion contained  two  counts. 

The  first  counts  set  out  that  on  a  certain  day  in  1849, 
the  defendants  hired  of  the  plaintiff*  until  the  25th  of 
December  1849  then  next  ensuing,  two  negro  men 
slaves,  the  property  of  the  plaintiff,  to  be  worked  and 
employed  by  the  said  defendants  upon  such  part  only 
of  the  Richmond  and  Danville  railroad  as  might  be 
located  in  the  county  of  Amelia.  Which  said  slaves 
were  accordingly  put  into  the  possession  of  the  defen- 
dants for  the  purpose  aforesaid;  and  the  defendants 
were  bound  to  use  and  employ  said  slaves  upon  such 
part  only  of  the  said  railroad  as  lies  wholly  in  the 
county  of  Amelia;  and  not  to  use  and  employ  said 
slaves  in  any  other  county  upon  the  line  of  the  said 
railroad.  Yet  the  defendants,  well  knowing  the  pre- 
mises but  disregarding,  &c.  on  the  day  of 
1849  carried  the  said  slaves  to  the  county  of  Chester- 
field, and  out  of  the  county  of  Amelia,  and  lised  and 
employed  them  as  laborers  on  the  line  of  said  railroad 
without  the  county  of  Amelia,  and  within  the  county 
of  Chesterfield.  And  that  they  continued  to  use  and 
employ  the  said  slaves  on  the  said  railroad  in  the  county 
of  Chesterfield  until  they  sickened  and  died.  The 
second  count  was  in  trover  for  the  conversion  of  the 
said  slaves  to  the  defendants'  use. 

There  was  a  demurrer  to  the  first  count  of  the  de- 
claration; which  wiis  overruled.     The  defendants  then 
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pleaded  "not  guilty;"  and,  that  the  pi aintift*  agreed     ia55. 
and   consented  subsequent  to   the   contract   for  hire,    xeim!^ 

that  the  said  slaves  might  be  taken  to  the  county  of 

Chesterfield,  and  used  and  employed  on  the  said  rail-  ^"^a?^ 
road:  And  issues  were  made  up  on  these  pleas.  v. 

On  the  first  trial  of  the  cause  the  jury  could  not 
agree,  and  were  discharged.  On  the  second  trial  the 
defendants  filed  two  bills  of  exception,  to  opinions  of 
the  court  given  upon  the  trial.  The  first  bill  of  ex- 
ceptions was  as  follows: 

Be  it  remembered,  that  upon  the  trial  of  this  cause, 
the  plaintiflT,  to  sustain  the  issues  on  her  part,  intro- 
duced Archer  Jones,  a  witness,  whose  testimony  tended 
to  prove,  that  in  the  early  part  of  the  year  1849,  she 
hired  three  slaves  to  the  agent  of  the  defendants,  to  be 
worked  on  the  Richmond  and  Danville  railroad,  with 
the  express  agreement  that  they  were  to  be  worked 
only  in  the  county  of  Amelia,  and  were  to  be  attended 
by  Dr.  Cheatham,  a  physician  residing  in  said  county. 
That  as  she  did  not  know  the  defendants,  it  was  agreed 
that  the  agent  of  the  defendant,  John  T.  Foster,  (who 
made  the  contract,)  should  execute  his  bond  for  the 
hires,  with  his  father  as  security.  That  his  sister,  the 
plaintifl[,  did  not  hear,  until  after  the  Easter  holiday, 
in  the  latter  part  of  March  of  that  year,  that  the 
slaves  were  in  Chesterfield;  and  he,  at  her  instance, 
wrote  to  Foster,  complaining  of  it;  and  complained, 
on  several  other  occasions,  but  at  what  time  he  does 
not  recollect.  He  did  not  recollect  whether  he  made 
such  complaint  after  the  10th  May.  He  might  have 
done  so,  but  could  not  say  that  he  had.  He  received 
the  bond,  dated  the  13th  January,  some  time  after  the 
contract,  when,  he  could  not  say  with  accuracy,  and 
carried  it  to  his  sister,  Mrs.  Epes,  who  said  she  would 
not  receive  it,  as  by  the  contract,  she  was  to  have  the 
Fosters'  bond,  and  that  she  did  not  know  the  contrac- 
tors.    That  the  first  time  he  saw  J.   T.  Foster,  the 
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1855.     agent  of  the  defendants,  after  he  received  said  bond, 
Term!^  he  told  him  that  his  sister  would  not  have  the  first 

bond,  apd  he  said  he  would  give  another  bond,  if  Jones 

^Ir  ^'^^'^  ^^^  ^^^  slaves  work  in  Chesterfield  county. 
V.  That  he  told  him  he  wouhl  consult  E.  G.  Booth,  a 
brother  in  law  of  his  sister,  on  the  subject.  That  he 
did  see  and  consult  him,  and  soon  after  saw  said 
Foster,  and  refused  to  agree  that  they  should  be  so 
worked;  and  that  when  witness  read  the  endorsement 
on  the  first  bond,  bearing  date  9th  May  1849,  he  refused 
positively  to  agree  to  the  same.  That  neither  he  nor 
his  sister  would  have  accepted  the  guarantee  of  J.  T. 
Foster,  but  desired  the  security  of  J.  W.  Foster's 
iianie,  who  was  the  father  of  said  J.  T.  Foster.  That 
the  said  J.  T.  Foster  told  him  to  keep  the  said  bond, 
and  meet  him  next  day  at  Dennisville,  the  residence  of 
his  father,  and  he  would  fix  the  matter  to  his  satisfac- 
tion; and  also  promised  that  the  slaves  should  be  re- 
moved on  the  next  Monday  to  the  county  of  Amelia. 
That  he  met  the  said  Foster  the  next  day,  as  agreed, 
and  received  the  bond,  signed  by  J.  T.  Foster  and  J. 
W.  Foster,  and  dated  10th  May  1849,  as  follows: 

On  or  before  the  first  day  of  January  next,  we,  John 
T.  Foster  and  John  W.  Foster,  promise  and  oblige  our- 
selves, &c.  to  pay  to  Mrs.  Frances  Epes  the  sum  of  two 
hundred  dollars,  for  the  hire  of  three  negro  slaves, 
named  Lewis,  Oliver  and  Alfred,  to  work  on  the  Rich- 
mond and  Danville  railroad,  for  the  present  year.  Said 
slaves  to  be  returned  at  Christmas  next,  well  clothed 
with  the  customary  clothing,  and  furnished  with  a  hat 
and  blanket,  subject  however  to  the  deduction  of  any 
extra  clothing  charged  by  the  contractors,  and  also  the 
doctor's  bill,  at  three  dollars  eaeh. 

(iiven  under  our  hands  and  seals  this  10th  day  of 
May  1849. 

John  T.  Foster.    {Seal.) 
John  W.  Foster.  (Seal.) 


Epee. 
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And  signed  the  assignment  on  the  bond  of  the  13th     ia55. 
of  Jilnuan^  1849,  which  assignment  bears   date    10th  '^Tem  ^ 

May  1852. 

Harvey 
Bo/fd,  Assignment^  ifr.  '^^^* 

8  200  '  ""* ' 

On  or  before  the  first  day  of  January  next,  we, 
Robert  Harvey,  James  Hunter,  II.  L.  Brooke  and  W. 
Goddin,  promise  and  oblige  ourselves  and  our  heirs  to 
pay  to  Mrs.  Frances  Epes  the  sum  of  two  hundred 
dollars,  for  the  hire  of  three  negro  slaves  named  Lewis, 
Oliver  and  Alfred.  Said  slaves  to  be  returned  at 
Christmas  next,  well  clothed  with  the  customary  cloth- 
ing, and  furnished  with  a  hat  and  blanket. 

As  witness  our  hands  and  seals  this  13th  day  of 
January  1849. 

KoBT.  Harvey.  {Seal) 

James  Hunter.  {Seal.) 
Henry  L.  Brooke.  {Seal.) 
W.  GoDDiN.  {Seal) 

Emlorsetnent, 

Amelia  C.  H.  May  9,  1849. 
I  am  hereby  bound  to  Mrs.  Frances  Epes,  for  the 
payment  of  one  hundred  an<l  ninety-one  dollars  of  the 
within  bond,  atter  within  subscribers  being  sued  to  in- 
solvency— the  said  Foster  having  the  privilege  to  work 
the  hands  in  Chesterfield  county. 

J.  T.  Foster. 

I  assign  the  within  bond  to  J.  T.  k  J.  AV.  Foster,  for 
value  received,  without  recourse. 

Archer  Jones, 
May  10,  1849.  For  Frances  Ejus, 

That  he  was  never  authorized  to  Hgree  that  the 
slaves  should  be  carried  out  of  Amelia,  and  never 
agreed   that  they  should.      That  he  knew  his  sister 
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1*55.     wm  lippoBL^d   to  it*  uud  would   not  have  agreed  that 
^r\^n?  ^^^^y  sliauld  hi%     Tlmt  two  ot^  sjikl  slaves  die*l  during 

the  year,  whiK-  at  work  in  ClioriteriieM — the  surrir  far 

^^^IP   wh it'll   tljiH  .-mit  ie  lirouglit — one  a  vt^ry  Hkely  man, 

V*       about  thirty-five  y tsars  old,  and  the  otlii*r  a  likely  hoy, 

''***■    al>ont  tnufliteoiL     After   he   reeeived   thf?  hond  of  th^ 

16Hj  of  May  1849*  he  informed  hie  gii^ter  of  it,  and  she 

Huid  it  wuH  BHtirffaetory. 

And  the  plaintiff  introdnced  another  witneri**,  Mat- 
thew Bland,  whoise  tegnmony  tended  to  prove  tlmt  he 
wa*i  nt  Mm,  Epes*  when  Foster  and  Jonet^  eanie  there, 
and  heard  the  eontraet  made  between  Mrti,  E|>ef^  and 
Foster,  for  tlie  hire  of  the  sla^ej%.  That  it  wa**  agreed 
J  hat  the  slave*^  should  Ije  worked  in  Amelia  eotinty, 
ant  I  that  Mrt*.  Epes  refni^ed  to  give  M\\  Foister  pennisi* 
Bioo  to  have  them  worked  in  Chestertield,  Tiiat  alter 
the  eontruet  wai*  made  Jnit  in  the  eour^e  of  the  same  con* 
vertiatiniK  he  heard  Fortter  s^ay  that  they  were  ahont  to 
huild  or  were  hnildiiiif  nhantiefH  in  the  eounty  of  Ame- 
lia. That  the  eontrat;t  wa»  made  with  Mrs.  Epes  her- 
E^elf  hy  the  ??jiid  Foi^ter.  That  j^onie  time  afterwanis, 
he  received  a  letter  from  Mr*  Jone^  to  T.  W,  and  J»  T, 
Foster,  about  the  slaves  working  in  Chestertield,  and 
thiiiku  he  sent  it  to  said  B'o?*ter,  but  by  whom  he  did 
la^t  reeolleet, 

The  detendants  theu  introdueed  the  testimony  of  J, 
T.  Foster,  which  tended  to  prove  that  he  wae*  employed 
by  the  defen<lant!^  in  January  1849,  to  hire  rn.^groeii  for 
thcm^  to  work  on  the  Uiehmond  auii  Jhuiville  rail- 
road* That  tJie  defendant  told  him  the  hirelitigr^ 
would  be  worked  a  portion  o(  the  time  iu  the  eoimtjr 
of  Amelia.  Tluit  hearing  from  S\\\  Bt^oth,  a  brother 
in  hiw  of  the  plaintitf,  that  Mr*  Jone«,  her  brother^ 
had  some  slaves  to  hire  ont  for  her,  he  went  to  hit* 
hontie  in  Nottoway  county,  and  from  bi?^  house  both 
went  over  to  plaint) ft* 's  hotme  in  same  i^ounty^  aud  but 
three  miles  from  said  Jones*.     There  lie  saw  the  sluves^ 
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and  hired  them  from  Jones,  who  acted  for  his  sister.     1855. 
That   the   plaintift*  expressed  a  wish  that  the  slaves    xerm.^ 

would  be  worked  only  in  Amelia,  and  he  replied  they 

would  be  ^vorked  a  portion  of  the  time  in  Amelia,   ^"^^f^ 
Witness  denied  that  he  agreed  to  work  them  only  in       v. 
Amelia.     Shortly  after,  he  took  possession  of  the  slaves 
and  carried  them  to  Chesterfield,  and  put  them  on  the 
line  to  work  where  the  other  hands  were  working  on 
the  railroad,  and  sent  the  plaintift  the  bond  of  the  13th 
January  1849.     That  the  contract  of  hiring  was  made    • 
with  Mr.  Jones,  and  not  with  Mrs.  Epes.     That  on  the 
9th  of  May,  he  ujet  with  said  Jones  at  Amelia  court, 
who  told  him  his  sister,  the  plaintiff,  was  not  satisfied 
with  the  bond,  as  she  knew  nothing  of  the  parties, 
and  desired  other  security.     He  complained  also  of  the 
negroes  being  kept  at  work  in  Chesterfield.     The  wit- 
ness then  said,  to  satisfy  Mrs.  Epes,  he  would  become 
the  security,  upon  certain  conditions.     That  he  and 
Jones  stepped  into  Mr.  Eggleston's  store.     He  wrote 
on  the  back  of  the  bond  of  the  13th  January,  the 
endorsement  of  the  9th  of  May,  read  it  to  Jones  and 
handed  it  back  to  him,  who  took  it  and  seemed  to  be 
satisfied.     The  next  day  the  said  Jones  came  to  Den- 
nisville,  where  he  lived,  and  said  his  sister  would  be 
better  satisfied  with  a  bond  executed  by  J.  T.  Foster 
and  his  father,  and  asked  Mr.  J.  W.  Foster  to  join  his 
son  in  a  new  bond,  who  consented.     The  bond  of  the 
10th   May   w^as  then  executed,   and   handed   to   said 
Jones,  who  thereupon,  as  agreed,  assigned  the  first 
bond  to  said  J.  T.  and  J.  W.  Foster,  and  before  this 
8uit  was  brought.     That  on  the  16th  day  of  January 
1850,  he  received  of  the  defendants  the  hires  for  the 
slaves,  as  per  statement  endorsed  upon  the  bond  of  the 
13th  January  1849,  which  amount  was  paid  over  by 
his  father  to  E.  G.  Booth,  the  agent  of  the  plaintiff, 
and  one  of  her  counsel  in  this  suit,  since  the  institu- 
tion of  this  suit  and  since  the  trial  had  in  October 
1851. 
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1855.  And  the  defendant  then  introduced  John  W.  Foster, 
^Term*!^  who  stated,  that  on   the  10th  day  of  May  1849,  the 

bond  of  that  date  was  delivered  to  Archer  Jones,  the 

^"^aP  ^vitness,  having  been  first  read  to  him.  That  said 
V.  Jones  asked  him  to  join  his  son  in  said  bond,  reniark- 
^^*  ing  that  his  sister  was  a  woman,  and  yon  know  very 
particular.  That  his  son,  John  T.  Foster,  had  rec^iiested 
him,  the  evening  before,  as  he  returned  from  Amelia 
court,  to  join  him  in  said  bond  to  Mrs.  p]pes,  and  he 
had  consented  to  do  so.  That  on  that  occasion,  noth- 
ing was  said  about  where  the  slaves  were  to  be  worked, 
or  about  restricting  their  being  worked  in  any  particu- 
lar place,  except  what  appears  on  the  face  of  the  bond 
of  the  10th  May  1849. 

Further  testimony  in  the  cause  tended  to  prove,  that 
the  work  on  the  line  of  the  railroad  had  not  progressed 
so  far  as  Amelia  county;  and  Robert  T.  Brooke,  a 
witness  for  the  defendants,  stated  that  he  was  the 
general  agent  of  the  defendants,  in  Richmond,  to  keep 
their  books,  give  bonds  for  hires,  and  manage  their 
general  concerns.  That  he  filled  up  the  bond  of  the 
13th  January  1849.  That  as  far  as  he  knew,  no 
authority  was  ever  given  to  the  agents  for  hiring,  to 
hire  slaves  to  be  worked  in  Amelia.  That  some  had 
been  so  hired,  but  none  of  the  hirings  so  made  were 
confirmed,  but  of  two  slaves,  and  they  were  sawyers. 

The  <lefendants  further  introduced  the  following: 
agreed  statement: 

The  plaintiflt*  by  her  attorney  admits  that  the  follow- 
ing facts  were  proved  in  this  case  by  Dr.  William  B. 
Ball,  luimely,  that  the  neighborhood  of  the  places  in 
the  county  of  Chesterfield,  where  the  slaves  mentioned 
in  the  declaration,  died,  is  a  healthy  neighborhood, 
and  as  healthy  as  the  adjoining  counties.  That  the 
said  slaves  were  attended  by  the  witness,  and  received 
all  necessary  and  proper  attention.  That  they  died  of 
imeumonia,  a  disease  which  was  very  prevalent  at  the 
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time  throughout  the  county;  and  that   all  necessary     1855. 
and  proper  comforts  were  provided  for  the  said  slaves,    xerm^ 

And  the  plaintift  then  recalled  the  witness  Jones,  

who  stated  that  he  had  never  agreed,  as  the  witness     ^^\^ 
Foster  had  testified,  that  the  slaves  should  be  carried        v. 
to  Chesterfield,  but,  on  the  contrary,  expressly  refused.      '^^^' 
That  his  sister,  and  not  he,  made  the  contract  with 
Foster. 

And  thereupon,  the  defendants,  by  their  counsel, 
moved  the  court  to  give  the  jury  the  following  in- 
structions, namely : 

1.  If  the  jury  shall  believe,  from  the  evidence,  that 
there  was  no  special  contract  that  the  slaves  hired  from 
the  plaintiff  should  be  \vorked  alone  in  the  county  of 
Amelia,  the  defendants  are  not  responsible  for  the  loss 
of  the  said  slaves,  by  reason,  simply,  that  they  worked 
in  Chesterfiehl  county. 

2.  If  the  jury  believe,  from  the  evidence,  that  there 
was  a  special  contract  between  the  plaintiff  and  de- 
fendants, that  the  slaves,  which  are  the  subject  of 
controversy,  were  hired  to  the  defendants,  t^  be  worked 
by  them  on  the  Richmond  and  Danville  railroad  in 
the  county  of  Amelia,  and  that  the  said  slaves  were 
worked  by  the  defendants  on  the  said  Richmond  and 
Danville  railroad  in  the  county  of  Chesterfield,  but 
were  not  thereby  subjected  to  any  greater  labor,  nor 
exposed  to  any  greater  risk  whatever  than  if  the  said 
slaves  had  been  worked  in  the  said  county  of  Amelia; 
and  that  while  so  worked  in  the  said  county  of  Ches- 
terfield the  said  slaves  sickened  and  died,  but  not  in 
consequence  of  being  so  worked  in  the  said  county  of 
Chesterfield,  nor  in  consequence  of  any  neglect  or 
want  of  due  care  and  attention  on  the  part  of  the  de- 
fendants, then  the  jury  should  find  no  damages  by  rea- 
son of  such  sickness  and  death  of  the  said  slaves. 

Wliich    instruction  the  court    refused  to  give,  but 
instructed  the  jury,  that  if  they  should  believe  from 
Vol.  XII — 21 
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1H55.      the  evidence,  that  there  was  a  special  contract  between 
Tenn.' 


January  ^j^^,  plaintiff  and  the  defendants,  that  the  slaves,  whicli 


V. 

Ei>es. 


are  the  subject  of  controversy,  were  hired  by  the  plain- 
^^{^  titf  to  the  defendants,  with  an  express  stipulation  and 
agreement,  that  tliey  were  to  be  employed  by  them  on 
that  part  of  the  Kichmond  and  Danville  railroad, 
which  runs  throns^h  the  county  of  Amelia  only,  and 
that  they  were  not  to  be  worked  on  said  road  out  of 
said  county,  m»d  that  the  defendants  did  carry  them 
beyon<l  the  limits  of  said  county  of  Amelia  into  the 
«M)unty  of  Chesteriield,  and  there  worked  them  on  said 
roa<l,  that  such  carryin*;  them  beyond  the  limits  of  the 
county  of  Amelia,  and  working  them  in  the  county  of 
Chesterfield,  was,  of  itself,  a  violation  of  their  con- 
tract, and  a  conversion  of  the  said  slaves  to  their  use, 
by  reason  of  which  they  became  immediately  respon- 
sible to  the  plaintift*  for  the  value  of  said  slaves,  in  the 
event  of  their  death. 

3.  If  the  jury  believe,  from  the  evidence,  that  there 
was  a  special  contract  of  hire  between  the  plaintitf 
and  defendants,  that  the  slaves,  which  were  the  sub- 
ject of  controversy,  should  be  worked  on  the  Rich- 
mond and  Danville  railroad  in  the  county  of  Amelia, 
and  the  said  slaves  were  worked  on  the  said  railroad 
in  the  county  of  Chesterfield,  where  they  sickened  and 
died,  yet  the  plaintiff  cannot  recover  under  the  first 
count  in  her  declaration  in  this  case,  unless  the  plain- 
tiff shaUl  also  prove,  to  the  satisfaction  of  the  jury,  that 
such  sickness  and  death  of  the  said  slaves  was  occa- 
sioned by  their  being  worked  in  the  county  of  Ches- 
terfield, or  by  the  carele^isness,  negligence  or  ill  usag'e 
of  the  defendants. 

4.  If  the  jury  believe,  from  the  evidence,  that  there 
was  a  special  contract  of  hire  between  the  plaintiff 
and  the  defendants,  whereby  the  defendants  w^ere  re- 
quired to  work  the  slaves,  which  are  the  subject  of 
controvei*sy    in   this  case,  in  the  county   of  Amelia ; 
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that  after  the  making  of  such  contract,  the  said  slaves     1855. 
were  worked  in  the  adjoining  county  of  Chesterfield,    Xerm7 

where  they  sickened  and  died,  and  that  the  plaintiff,  

by  her  agent,  after  she  was  informed  that  the  said  ^^^^^r 
slaves  were  working  in  the  said  count v  of  Chesterfield,  v. 
and  before  they  died,  took  from  third  persons  a  new 
bond  for  the  hires  of  the  said  slaves,  without  their 
regarding  or  stipulating  that  the  said  slaves  should  be 
worked  only  in  the  said  county  of  Amelia,  and  assigned 
to  such  third  person,  without  recourse  against  her,  the 
bond  which  had  been  taken  of  the  defendants  for  such 
hire,  and  which  was  paid  by  the  defendants  to  her 
assignees  before  the  institution  of  this  action,  (and 
which  new  bond  expressed  that  the  said  slaves  might 
be  employed  on  the  said  railroad  without  restriction 
as  tt>  the  county  in  which  they  were  to  be  emyloyed, 
and  was  accepted  and  retained  by  the  plaintiff  until 
after  the  deaths  of  the  said  slaves,  and  until  the  insti- 
tution of  this  suit),  such  acts  of  the  plaintiff  amounted 
to  a  waiver  of  the  second  count  in  her  declaration  in 
this  case,  no  other  act  of  conversion  being  proved  than 
the  working  of  the  said  slaves  in  the  said  county  of 
Chesterfield. 

Which  instruction  the  court  refused  to  give;  but  in 
the  place  thereof,  gave  the  following  instruction  : 

If  the  jury  should  believe,  from  the  evidence  in  the 
cause,  that  the  witness.  Archer  Jones,  acted  as  the  agent 
of  the  plaintiff,  and  changed  the  original  contract  in 
such  a  way  as  to  permit  the  defendants  to  work  said 
slaves  out  of  the  county  of  Amelia,  and  within  the 
county  of  Chesterfield,  and  took  the  new  bond,  executed 
by  John  T.  Foster  and  John  W.  Foster,  in  pursuance 
of  the  change  of  the  original  contract,  and  in  sub- 
stitution thereof,  then  the  defendants  had  a  right  to 
work  the  said  slaves  on  the  line  of  the  Richmond  and 
Danville  railroad,  although  it  might  be  out  of  the 
county  of  Amelia. 
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1855.         But  on  the  other  hand,  if  the  jury  should  believe^ 
Tei^^  from  the  evidence,  that  there  was  no  change  of  the 

original  contract,  then  the  plaintiff  has  a  right  to  re- 

A^af^  cover  in  this  action — and  that  the  fact  that  Mrs.  E|»es, 

V.       by  herself  or  her  agent,  received  and  held  the  bond  of 

*^^'    John  T.  and  John  W.  Foster  for  the  hire  of  said  slaves, 

does  not  of  itself  prevent  her  from  relying  upon  the 

original    contract    of   hire   between    herself   and   the 

defendants. 

5.  If  the  jury  believe,  from  the  evidence,  that  there 
was  a  special  verbal  contract,  that  the  slaves  in  the 
declaration  mentioned  should  not  be  worked  out  of  the 
county  of  Amelia,  and  that  after  she  knew  of  their 
being  put  to  work  in  the  county  of  Chesterfield,  the 
plaintiff  received  the  bond  of  J.  T.  and  J.  W.  For^ter^ 
dated  10th  May  1849,  as  security  for  their  hires,  that 
such  acceptance  of  the  bond  was  in  law  a  waiver  of  the 
conversion  consequent  upon  the  working  of  the  slaves 
out  of  Amelia  county,  previous  to  that  time. 

6.  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  has  received  hires  for  the  said  slaves  up  to  the 
period  of  their  deaths,  such  reception  of  payment  for 
hires  amounts  in  law  to  a  waiver  of  the  conversion^ 
even  though  the  jury  may  believe  that  there  was  a 
special  verbial  contract  that  said  slaves  should  not  be 
worked  out  of  the  county  of  Amelia. 

Which  two  last  named  instructions  the  judge  re- 
fused to  give,  for  the  reason  that  the  matters  embraced 
therein  had  already  been  embraced  by  the  former  in- 
structions, and  had  already  been  decided  on. 

And  to  the  opinions  of  the  court  refusing  to  give 
the  second  instruction. as  prayed,  and  giving  the  in- 
struction given  in  lieu  thereof,  and  refusing  to  give  the 
fourth  instruction  as  prayed,  and  giving  the  instruction 
given  in  lieu  thereof,  and  refusing  to  give  the  fifth  and 
sixth  instructions,  the  defendants,  by  their  counsel, 
excepted. 
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The  defendants  then  moved  to  exclude  from  the  jury     1855. 
all  parol  evidence  tending  to  alter,  vary,  explain  or    xerm^^ 

add  to  the  written  contracts  between  the  parties,  as  

evidenced  by  the  bond  of  the  ISth  of  January  1849,   ^i'Zt^ 
and  the  endorsements  thereon  of  the  9th  and  10th  of       v. 
May,  and  by  the  bond  of  the  10th  of  May  1849.     But       ^' 
the  court  overruled  the  motion,  and  the  defendants 
again  excepted,  setting  out  the  evidence  as  in  the  first 
exception. 

There  was  a  verdict  and  judgment  for  the  plaintiff 
for  twelve  hundred  dollars:  And  the  defendants  there- 
upon applied  to  this  court  for  a  mpersedeas,  which  was 
allowed. 


(rifes  and  i?.  T,  Daniel,  for  the  appellants. 
John    Y,    Gholson  and  Jamesi  H.   Gholson,  for  the 
appellee. 

MoNCURE,  J.  The  first  count  of  the  declaration 
seems  to  be  good,  in  substance  at  least  if  not  in  form ; 
and  I  think  the  demurrer  thereto  was  properly  over- 
ruled. Indeed  there  is  no  complaint  of  error  in  the 
judgment  in  that  respect. 

The  first  and  main  question  in  this  case  arises  on  the 
instruction  given  to  the  jury  in  lieu  of  the  second 
instruction  asked  for  by  the  plaintifi's  in  error.  Their 
liability  for  the  value  of  the  slaves  in  controversy 
under  the  first  count  of  the  declaration,  depends  upon 
whether  the  death  of  the  slaves  was  occasioned  by 
any  default  of  the  plaintiffs  in  error,  the  hirers  of  the 
slaves.  If  it  was  so  occasioned,  they  are  so  liable;  if 
it  Wiis  not,  they  are  not.  Upon  this  subject  I  presume 
there  can  be  no  doubt;  and  this  appears  to  have  been 
the  opinion  of  the  Circuit  court  in  giving  the  third 
instruction  asked  for  by  the  plaintiffs  in  error.  But 
that  court,  in  giving  the  instruction  which  was  given 
in  lieu  of  the  second  instruction  asked  for,  seems  to 
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1855.     have  been  also  of  opinion  that  if  the  r^laves  were  hire<l 
T?raL^  with  an  agreement  that  they  were  to  be  employed  only 

on  that  part  of  the  Richmond  and  Danville  railroad 

i^llJ  which  runs  through  the  county  of  Amelia,  and  if  the 
V.  hirers  in  violation  of  the  agreement  carried  the  slaves^ 
beyond  the  limits  of  the  county  of  Amelia  into  the 
county  of  Chesterfield,  and  there  worked  them  on  said 
road;  then  that  such  violation  was  a  conversion  of  the 
said  slaves  to  the  use  of  the  hirers,  and  rendered  them 
liable  for  the  value  of  the  slaves  under  the  second 
count  of  the  declaration,  (which  is  a  count  in  trover,) 
whether  the  death  of  the  slaves  was  occasioned  l)y 
such  violation  or  not.  I  will  now  proceed  to  enquire 
iis  to  the  correctness  of  tliis  opinion. 

To  sustain  an  action  of  trover,  the  plaintifi  must 
have  a  general  or  special  property  in  the  subject  of 
the  action,  and  a  right  of  possession  over  it  at  the 
time  of  the  conversion.  Saund.  on  Plead.  869.  A 
man  who  has  delivered  goods  to  a  carrier  or  otlier 
mere  bailee,  and  so  parted  with  the  actual  possession^ 
may  maintain  trover  for  a  conversion  by  a  stranger; 
for  the  owner  has  still  possession  in  law  against  a 
wrong  doer;  and  the  carrier  or  other  mere  bailee  is. 
no  more  than  his  servant.  Id.  873.  But  where  pro- 
perty is  bailed  for  a  term,  the  bailor,  having  no  right 
of  possession,  cannot  maintain  trover  against  a  stranger 
for  converting  the  property  during  the  term.  Id.  879. 
And  this  is  the  case  though  the  conversion  consist  in 
an  absolute  sale  of  the  property  under  an  execution 
against  the  bailee.  Gordon  v.  Harper^  7  T.  R.  9; 
Bradley  v.  Copley,  50  Eng.  C.  L.  R.  685.  A  bailee  for 
a  term,  as  for  instance  a  hirer  of  a  slave  for  a  year, 
has  an  estate  in  the  property  during  the  term,  and 
that  estate  must  be  determined  before  an  action  of 
trover  can  be  brought  against  him  in  regard  to  the 
property.  If  the  action  be  brought  against  him  for 
an  act  done  during  the  term,  such  act,  to  sustain  the 
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action,  must  have  the  double  effect  of  puttinic  au  end     1855. 
to  the  bailment,  and  converting  the  property.     It  is    xerm?^ 
not  every  violation  of  the  contract  bv  the  bailee  which  

*  TT 

will  have  that  eftect.  A  mere  nonfeasance  will  not  ^^^J 
have  it.  Xor,  it  seems,  will  any  misuser  or  abuse  of  ^v. 
the  thing  bailed  in  the  particular  use  for  which  the 
bailment  was  made.  Swift  v.  Moselt/,  10  Verm.  R. 
208.  But  there  are  some  acts  which,  being  done  by 
the  bailee,  will  have  that  effect.  The  willful  destruc- 
tion by  bin)  of  the  thing  bailed  will  have  it.  So  also 
if  the  bailee  use  the  thing  for  a  purpose  or  in  a  man- 
ner not  authorized  by  the  terms  of  the  bailment,  and 
such  misuser  be  the  cause  or  occasion  of  its  loss,  he 
will  be  liable  in  trover  for  it^  value.  Such  was  the 
decision  of  this  court  in  Spencei'  v.  Pilrhei\  8  Leigh 
585.  There  the  slave  was  hired  in  the  county  of 
Wood  for  agricultural  purposes.  In  violation  of  the 
contract,  he  was  carried  by  the  hirer  on  a  dangerous 
voj'age,  in  the  course  ot  which  he  was  drow^ned;  and 
the  hirer  was  held  to  be  liable  in  trover  for  his  value. 
But  such  liability  was  expressly  put  upon  the  ground 
that  the  loss  of  the  slave  was  occasioned  by  the  viola- 
tion of  the  contract,  and  not  upon  the  ground  that 
such  violation  would  have  made  the  hirer  liable  for 
the  loss,  whether  so  occasioned  or  not.  The  instruc- 
tion of  the  court  below,  which  was  sustained  in  that 
case,  was,  *'that  if  the  jury  are  satisfied  from  the  evi- 
dence that  sending  the  slave  on  the  voyage  was  a 
manifest  abuse  of  the  right  temporarily  accpiired  by 
the  hiring,  and  that  he  wius  lost  to  the  plaintiff//?  rouse- 
qtience  thereof^  such  abuse  is  ecpiivalent  to  a  wrongful 
or  injurious  convtM*sion,  and  may  sustain  the  count  for 
trover." 

It  has  l>een  decided  in  England,  in  several  cases, 
that  an  absolute  sale  of  property  by  the  hirer  during 
the  term  of  the  hiring,  is  such  an  act  of  conversion  as 
makes  him  liable  in  trover  for  it.s  value.     Litescliman 
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1855.     V.  Machm,  3  Eng.  C.  L.  H.  359,  decided  by  Abbott,  C. 

TeniK^  J.  at  nisi  prifts  in   1818,  is  the  leading  case   of  that 
chiss.     It  wa^  followed  by  the  Court  of  common  pleat* 

^^aL*  "*  ^''^^^^''^  ^-  WiUemotU  50  Id.  672,  decided  in  1845. 
V.  Tindal,  C.  J.  was  of  opinion  that  the  bailment  in 
LoescliDian  v.  Machine  was  determined  by  the  demand. 
But  supposing  it  not  to  have  been  so  determined,  he 
said  he  could  not  get  over  the  authority  of  that  case, 
and  was  not  prepare<l  to  dispute  the  position  taken 
therein.  It  was  also  followed  by  the  Court  of  ex- 
chequer in  Brt/unt  v.  Wardiil,  2  Welsh.  Hurls.  &  Gord. 
478,  decided  in  1848;  and  in  Feim  v.  Biitleston,  8  Eng. 
Law  k  E(iu.  K.  483,  decided  in  1851.  The  doctrine, 
though  recent  in  its  origin,  and  though  its  introduc- 
tion was  strenuously  resisted,  may  now  be  considered 
as  firmly  established  in  England.  But  it  seems  to  rest 
on  the  ground  that  a  sale  of  property  by  a  bailee  is 
equivalent  to  its  destruction,  so  far  as  his  liability  is 
eoncerned;  and  so  eomes  within  the  principle  laid 
down  in  Co.  Lit.  71  a,  (3  Thomas'  Coke  372,)  that  if 
one  lends  oxen  to  another  to  plough  his  hands,  and  he 
kills  them,  the  owner  may  have  trespass  or  trover  at 
his  election;  that  such  a  sale  operates  like  a  disclaimer 
of  tenancy  at  common  law;  that  it  disables  the  bailee 
frou)  returning  the  proi)crty  at  the  end  of  the  term; 
and  though  it  does  not  amount  to  an  actual  destruc- 
tion of  the  property,  yet  it  is  so  entirely  inconsistent 
with  the  terms  of  the  bailment  that  it  puts  an  end  to 
it,  causes  the  possessory  right  to  revert  to  the  bailor, 
and  entitles  him  to  maintain  an  action  of  trover.  See 
the  judgment  of  the  court  delivered  by  I^irke,  B.  in 
Fenti  V.  Bittlesioi) ,  svjmi. 

The  doctrine  of  the  case  of  Loesrht/Km  v.  Machin 
has  been  followed  in  some  of  our  sister  states,  as  for 
instance  in  Xew  llampsire,  Sanborn  v.  Cohnan^  6  New 
Hamp.  14;  and  Vermont,  Sinft  v.  3fo.<efy,  10  Verm.  R. 
208.     But  it  has  not  been  followed  in  Xorth  Carolina. 
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Andrews  v.  Shaw,  4  Dev.  R.  70;  and  Lewi^  v.  Mobley,     1855. 

4  Dev.  &  Bat.  323.     In  the  former  ca.se  the  hirer  of  a  '^Ter^^"^ 

?^lave  for  a  year  sold  it;  and  trover  was  bronarht  ai^ainst  

him  by  the  owner  dnring  the  year.     Ruiiin,  C.  J.  said,     ^^al^^ 

*'  Loeschma)t  v.  Machhi  is  a  nisi  prius  decision  of  C.  J.       v. 

Eoes 
Abbot,  and  is  not  satisfactorily  reported." — "If  it  is 

meant  in  that  Crise  to  say  that  a  bailee  upon  hire  for  a 
determinate  period  forfeits  his  interest  by  abuse  to  the  ^ 

article,  or  by  a  wrongful  sale,  so  that  a  purchaser  from 
him  gets  nothing,!  think  it  is  not  law.  I  do  not  know 
of  any  such  doctrine  of  forfeiture  as  applied  to  per- 
sonal chattels."  He  thought  the  case  came  within  the 
principle  of  6ror^/o;?  v.  Harper,  and  judgment  was  given 
for  the  defendant.  In  the  case  of  Lewis  v.  Mobley,  a 
tenant  for  life  of  a  slave  sold  it  absolutely,  and  after  his 
death  the  remaindermen  brought  trover  against  the 
purchaser.  Gaston,  J.  in  delivering  the  opinion  of  the 
couii:,  said,  "  To  maintain  the  action  it  is  indispensa- 
ble that  the  plaintiff  should  show  a  conversion  by  the 
defendant  of  property  whereunto  the  plaintiff,  at  the 
time  of  that  conversion,  had  a  present  right  of  posses- 
t*ion.  It  is  certain  that  an  action  could  not  have  been 
brought  for  this  alleged  conversion  during  the  life  of 
William  Kemp,  (the  tenant  for  life,)  because  the  right 
of  possession  had  not  then  accrued  to  the  ultimate  pro- 
prietors. Gordon  V.  Harper,  7  T.  K.  9;  Andrews  v. 
Shaw,  4  Dev.  K.  70.  And  it  follows  as  clearly,  we 
think,  it  could  not  lie  after  the  death  of  William  Kemp, 
when  the  right  of  possession  accrued,  because  there 
was  no  act  of  conversion  thereafter." 

In  Virginia  the  doctrine  has  not  directly  come  in 
question,  so  far  as  it  is  applicable  to  the  hire  of  a 
shive  or  other  property  for  a  year,  or  other  term.  In 
Poindexter  v.  Dads,  6  Gratt.  481,  a  tenant  for  life  of  a 
slave  had  sold  it  to  a  person  who,  believing  he  had  an 
absolute  interest  in  the  slave,  removed  and  sold  it  out 
of  the  state.  And  the  question  arose  whether  the 
Vol.  XII— 22 
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1855.    tenant  tor  life  or  the  purcliaser  from  him  was  liable  to 
Te^?^  the  forfeiture  imposed  by  the  act  1  Rev.  Code,  eh.  Ill, 

§  48,  p.  431.     The  whole  court  was  of  opinion    that 

^^^  the  absolute  sale  by  th«  life  tenant  was  not  void,  but 
V.       valid  to  the  extent  of  his  interest  in  the  slave.     Jud^re 


Epes. 


Baldwin  said,  *'  It  passes  to  the  vendee,  as  eftectually 
as  a  rightful  alienation,  the  title  of  the  vendor,  and 
none  other;  and  in  no  wise  divests  that  of  the  remain- 
derman or  reversioner.  It  was  not  the  design  of  the 
legislature  to  adopt,  in  regard  to  slaves,  the  common 
law  doctrine  of  forfeiture  by  wrongful  alienation  of 
t<»nants  for  life;  wliich  sprang  from  [jrinciples  of  the 
feudal  law,  and  was  applicable  only  to  conveyaiues  of 
lands  by  feoffment,  fine  or  recovery,  which  had  the 
effect  of  discontinuing  the  estate  of  him  in  remain<ler 
or  reversion."  Id.  497.  Judge  Allen  said,  "  The  bill 
of  sale,  though  absolute  on  its  face,  was  not  void,  be- 
cause it  purports  to  convey  a  greater  interest  than  the 
grantor  owned.  It  operated  to  vest  the  grantee  with 
such  title  as  the  grantor  could  part  with,  and  made 
him  the  owner  of  a  life  estate."  Id.  505.  In  Pl^iVps 
V.  Martiney's  ex' or,  10  Gratt.  338,  this  court  decided 
that  where  a  tenant  for  life  of  a  slave  sold  it  absolutely, 
and  after  the  death  of  cestui  que  vie,  the  remainderman 
brought  trover  against  the  representative  of  the  tenant, 
they  could  not  maintain  the  action,  not  having  had  the 
right  to  the  i)ossession  of  the  slave  at  the  time  of  the 
sale.  And  the  case  of  Lewis  v.  Mobley^  supra,  was 
cited  and  relied  0!i  by  the  court.  So  far,  therefore,  a^ 
our  own  decisions  go,  they  tend  to  show  that  an  abso- 
lute sale  of  personal  property  by  a  termor  during  the 
term  does  not  work  a  forfeiture  of  the  term,  but  is 
valid  to  the  extent  of  the  vendor's  interest;  and  there- 
fore does  not  amount  to  a  conversion  of  the  proju'rty 
for  which  trover  can  be  maintained.  There  would 
seem  to  be  no  difference  in  this  respect  between  a 
hiriner  for  a  vear  and  for  a  term  of  years,  or  even  for 
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life.     There  may  be  a  differeiue  between  a  limited  in-      1856. 
terest  created  by  contract  and  one  created  in  any  other    xermT 

way,  arising  from  the  privity  of  contract  existing  in  the  

former,  and  not  in  the  latter  case.     But  it  is  unnecessary   ^"^^f^ 
to  decide  the  question  in  this  case,  (as  there  was  no  sale       v. 
of  the  slaves  in  controversy,)  and  I  therefore  express 
no  opinion  upon  it. 

Thus  the  law  seems  to  stund  in  regard  to  the  de- 
struction or  sale  of  property  by  the  hirer  thereof, 
during  the  term  of  the  hiring.  Xo  case  in  England, 
so  far  as  I  am  informed,  has  gone  to  the  extent  of  de- 
ciding that  any  misuser  of  property  short  of  its  destruc- 
tion or  sale,  or  at  least  an  attempt  to  sell  it  (as  in  the 
case  of  Loeschina)t  v.  Machin)  by  a  bailee  upon  hire 
during  the  term,  will  amount  to  a  conversion  for  which 
trover  will  lie.  And  I  am  not  aware  of  more  than  one 
or  two  cases  in  the  United  Htates  which  have  gone  to 
that  extent;  though  dicia  to  that  effect  are  to  be  found 
in  many  cases.  There  are  passages  in  Story  on  Bail- 
ments which  tend  to  support  that  view,  and  were 
much  relied  on  by  the  counsel  for  the  defendant  in 
error  in  the  argument  of  this  case.  Section  413  con- 
tains a  passage  of  this  kind.  The  writer  is  there  treat- 
ing of  the  hire  of  things;  and  atter  giving  several  in- 
stances in  which  a  thing  hired  for  one  purpose  cannot 
be  used  for  another,  he  uses  this  general  language: 
''And  it  may  be  generally  stated,  that  if  the  thing  is 
used  for  a  different  purpose  from  that  which  was  in- 
tended by  the  parties,  or  in  a  different  manner,  or  for 
a  longer  period,  the  hirer  is  not  only  responsible  for  all 
damages,  but  if  a  loss  afterwards  occurs,  although  by 
inevitable  casualty,  he  will  generally  be  responsible 
therefor.  In  short,  such  misuser  is  deemed  at  the 
common  law  a  conversion  of  the  property  for  which  the 
hirer  is  generally  held  responsible  to  the  letter  to  the 
full  extent  of  his  loss."  Tlie  w^ord  "generally,"  which 
is  twice  used  in  this  passage,  is  indefinite;  and  it  does 
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1855.     uot  appear  what  cases,  in  the  writer's  view,  w^ould  fall 
Tenm!^  within  the  general  rule,  and  what  within  the  excep- 

tions.     If  he  merely  intended  to  say  that  the  hirer  is 

&.^P  responsible  for  the  loss  when  it  is  occasioned  by  the 
V.  misuser,  though  inevitable  casualty  be  the  proximate 
cause  of  the  loss,  no  fault  can  be  found  wnth  the  posi- 
tion. Spettoer  v.  Pilr/ier  was  a  case  in  which,  while 
misuser  w^as  the  occii^ion  of  the  loss,  inevitable  casu- 
alty was  the  proximate  cause  of  it.  If  the  slave  in 
that  case  had  not  been  wrongfully  carried  on  a  dan- 
gerous voyage,  he  would  not  have  deen  drowned : 
though  having  been  so  carried,  there  was  thereafter  no 
w^ant  of  due  care  on  the  part  of  the  hii-er,  and  the 
drowning  was  purely  accidental.  That  kind  of  inevi- 
table casualty  is  no  excuse  to  a  wrong  doer,  w-ho  can- 
not apportion  his  wrong  by  saying,  that  the  property 
might  have  been  lost  in  some  other  way  it  it  had  not 
been  misused.  But  if  the  writer  intended  to  say  that 
every  such  act  of  misuser  by  a  hirer,  whether  it  be  the 
cause  or  occasion  of  the  loss  of  the  property  or  uot,  is 
a  conversion  thereof,  and  works  a  forfeiture  of  his  in- 
terest therein,  I  do  not  think  his  position  is  sustained 
by  authority,  or  by  reason.  The  cases  which  he  cites 
in  support  of  the  passage  do  not  sustain  it  in  this 
view.  Among  them  are  three  Massachusetts  decisions, 
which  were  much  relied  on  in  the  argument,  especially 
the  first  of  them,  viz:  Wheelock  v.  Wheelwright,  5 
Miu<;s.  R.  104;  Homer  v.  Thioincj,  3  Pick.  R.  492;  and 
Koteh  V.  Hawes,  12  Id.  13t).  Wheelock  v.  Wheelwrufhi 
was  a  special  action  on  the  case  for  the  value  of  a 
horse  hired  to  be  rode  four  and  a  half  miles,  and  to  be 
returned  by  7  o'clock  P.  M.;  but  which  was  rode  nine 
miles,  and  died  at  10  o'clock  P.  M.  in  the  possession  of 
the  hirer.  The  facts  were  agreed,  and  among  them, 
that  the  defendiint  did  not  ride  the  horse  immoderately, 
or  neglect  to  feed,  or  cover  him  properly  with  clothes. 
The  court  was  of  opinion  that  the  ciuse  agreed  had  ne- 
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gatived  the  ffraramen  alleged  in  the  declaration,  and     1855. 
that  the  plaintift*  could  not  recover  in  that  action.     But    xerm^ 

the  court  proceeded  further  to  say,  *'the  defendant,  by 

riding  the  hor^e  beyond  the  place  for  which  he  had  ^'^^f^ 
liberty,  is  answerable  to  the  plaintiff  in  trover,"  &c.  j- 
This  is  not  a  part  of  the  decision  of  the  court.  Though 
I  do  not  mean  to  say  it  would  have  been  an  erroneous 
decision,  if  the  action  had  been  trover.  The  hirer  re- 
tained and  used  the  horse  after  the  period  for  which  it 
was  hired,  as  well  as  for  a  longer  journey;  and  so  was 
like  any  other  wrong  doer  having  no  interest  in  the  • 

property  which  is  the  subject  of  the  wrong.  Homer 
V.  T hiving  was  an  action  of  trover  against  an  infant  for 
the  conversion  of  a  horse,  and  was  similar  in  its  facts 
to  Wheelock  v.  Wheelwright^  on  the  authority  of  which 
it  was  decided.  The  observations  la^t  made  in  regard 
to  that  case  apply  also  to  this.  Boich  v.  JTmves  was 
also  an  action  of  trover  for  the  convei'sion  of  a  horse. 
The  action  was  not  sustained,  because  the  owner  re- 
ceived payment  of  hire  for  the  whole  distance  traveled, 
and  thereby  ratified  the  act  of  the  hirer  in  going  fur- 
ther than  the  original  contract  allowed.  Though  the 
court  took  occasion  to  say,  "  there  can  be  no  question 
but  that  the  plaintiffs'  action  would  be  maintiiined  if 
they  had  relied  upon  the  original  contract.  They 
might  have  elected  and  insisted  that  the  defendant  co!i- 
verted  the  horse  by  going  beyond  the  journey  agreed 
upon."  The  observations  above  made  in  regard  to 
Wheelock  v.  Wheelwright  apply  also  to  this  case.  It  is 
unnecessary  to  notice  any  of  the  other  authorities  cited 
by  Story  in  support  of  the  passage  above  quoted,  as 
none  of  them  seem  to  go  so  far  as  the  three  cases  on 
which  I  have  just  commented. 

In  the  last  edition  of  his  work  on  bailments,  §  418, 
is  followed  by  §  413  a,  b,  c  and  d,  which  are  not  in 
the  first  edition,  and  which  show  that  the  general  rule 
as  laid  down  in  §  413,  is  by  no  means  settled,  and  at 


Epes. 
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ia>5.  all  events  is  subject  to  material  qualitication  and  ex- 
^Tem.^  ceptions.  In  §  413  a,  he  remarks,  ''But  althouofh  this 
i**  the  general  rule,  a  question  may  arise  how  far  the 

a'^hP  niisconduet  or  negligence  or  deviation  from  duty  of 
J'  the  hirer  will  affect  him  with  responsibility  for  a  loss 
which  would  and  must  have  occurred  even  if  he  had 
not  been  guilty  of  any  such  misconduct,  negligence 
or  deviation  from  duty."  And  after  giving,  in  that 
and  subsequent  sections,  various  instances  in  illustra- 
tion of  this  remark,  he  concludes,  §  413  d,  with  this 
observation:  "The  question,  therefore,  in  the  present 
state  of  the  authorities,  must  still  be  deemed  open  to 
controversy.  Whenever  it  is  discussed,  it  will  deserve 
consideration,  whether  there  is  or  ought  to  be  any  dif- 
ference between  cases  where  the  misconduct  of  the 
hirer  amounts  to  a  technical  or  an  actual  conversion  of 
the  property  to  his  own  use,  and  cases  where  there 
merely  is  some  negligence  or  omission,  or  violation  of 
duty  in  regard  to  it,  not  conducing  to  or  connected  wnth 
the  loss." 

I  think  the  doctrine  laid  down  by  Story  in  §  413, 
receives  no  support  from  any  thing  to  be  found  in 
Jones  on  Bailments.  There  is  a  passage  on  p.  121, 
which,  taken  by  itself,  seems  to  tend  that  way.  "  A 
borrower  and  a  hirer  (he  says)  are  answerable  In  aU 
events^  if  they  keep  the  things  borrowed  or  hired  after 
the  appoivted  thne,  or  use  them  differently  from  their 
agreement."  But  this  passage  must  be  taken  in  con- 
nection with  what  he  says  elsewhere,  and  especially  at 
p.  70,  where  he  says,  ''  If  the  bailee,  to  use  the  Ro- 
man expression,  be  iff  mora,  that  is,  if  a  legal  demand 
have  been  made  by  the  bailor,  he  must  answer  for  any 
casualty  that  happens  after  the  demand,  unless  in  cases 
where  it  may  be  strongly  presumed  that  the  same  ac- 
cident would  have  befallen  the  thing  bailed,  even  if  it 
had  been  restored  at  the  proper  time;  or,  unless  the 
bailee  have  legally  tendered  the  thing,  and  the  bailor 
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have  put  himself  In  mora,  hy  refusing   to   accept  it:      1855. 
this  rule  extends  of  course  to  every  species  of  bail-    TemiT 

ment."      In  fact  there  is  nothing  said   in   the    work  

about  the  action  of  trover,  or  any  difference  between  ^^T^ 
the  extent  of  liability  in  that  form  of  action,  and  in  a  v. 
special  action  on  the  case  or  upon  the  contract  of  bail- 
ment. In  the  passage  above  quoted,  the  writer  is  re- 
ferring to  a  liability  which  may  be  enforced  in  the  lat- 
ter form  of  action;  and  the  words  ''all  events,"  and 
'*  casualty,"  contained  in  those  passages,  are  to  be  con- 
strued as  events  and  casualties  occasioned  by  the  wrong- 
ful act  of  the  bailee. 

Nor  is  the  doctrine  sustained  by  any  of  the  other 
authorities  cited  by  the  counsel  for  the  appellees. 
Dffncan  v.  The  South  Cc/roUna  Railroad  Oj,  2  Richard- 
son's R.  613,  was  an  action  of  covenant.  McLaughlin 
V.  Lotnas,  3  Strobhart's  Law  R.  85,  seems  to  have  been 
a  special  action  on  the  case,  and  not  trover.  Mullen  v. 
Endey,  8  Humph.  R.  428,  w^as  a  suit  in  chancery.  The 
Mayor,  ^.  of  Columbus  v.  Howard,  6  Georgia  R.  213, 
was  an  action  on  the  case,  and  the  declaration  con- 
tained a  count  in  trover.  In  all  these  cases  the  recov- 
ery was  sustained  upon  the  ground  that  the  death  or 
injury  of  the  slave  (which  was  the  subject  of  contro- 
versy therein  respectively)  resulted  from  his  being  used 
for  a  different  purpose  from  that  intended  by  the  par- 
ties, or  else  that  the  loss  ensued  from  gross  negligence, 
or  other  violation  of  the  contract  of  hiring  on  the  part 
of  the  hirers.  In  most  or  all  of  them,  the  doctrine  laid 
down  by  Story  is  repeated,  or  referred  to  by  the  judges 
or  some  of  them ;  but  it  is  obvious  that  none  of  the 
cases  rest  upon  that  doctrine. 

The  only  case  I  have  seen  which  seems  fully  to  sus- 
tain it  is  Harsley  v.  Branch,  1  Humph.  R.  199,  founded 
on  the  authority  of  a  former  decision  of  the  same  court, 
in  Angus  v.  Dickerson,  Meigs'  R.  459,  which  I  have  not 
seen. 
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1855.         Upon  the  whole,  I  am  of  opinion  that  in  the  case  of 
TermT  ^  bailment  npon  hire  for  a  certain  term,  (whatever  may 


be  the  law  in  regjird  to  a  deposit,  a  mandate,  or  other 

&al^^  gratuitous  bailment,  or  any  bailment  during  the  mere 
V.  pleasure  of  the  bailor,  as  to  which  it  is  unnecessary  to 
■  express  any  opinion,)  the  use  of  the  property  by  the 
hirer  during  the  term,  for  a  different  i>urpo8e  or  in  a 
different  manner  from  that  which  was  intended  by  the 
parties,  will  not  amount  to  a  conversion  tor  which 
trover  will  lie,  unless  the  destruction  of  the  property 
be  thereby  occasioned;  or,  at  least,  unless  the  act  be 
done  with  intent  to  convert  the  property,  and  thus  to 
destroy  or  defeat  the  interest  of  the  bailor  therein. 
Whether,  if  the  act  be  done  with  such  intent,  but  do 
*  not  occasion  the  destruction  of  the  property,  it  amounts 
to  a  conversion,  is  a  (juestion  not  necessary  to  be  <le- 
cided  in  this  case.  Without  intending  to  express  an 
opinion  upon  it,  I  will  consider  it  as  answered  affirma- 
tively, for  the  purposes  of  this  case. 

The  hirer  may  be  restricted  in  the  use  of  the  pro- 
perty by  the  terms  of  the  hiring,  and  will  be  liable  tor 
all  damages  arising  from  a  violation  of  his  contract,  on 
the  same  principle,  and  to  the  same  extent,  on  which  a 
party  to  any  other  contract  is  liable  for  its  violation. 
An  express  provision  in  the  contract  that  the  bailment 
shall  be  determined  by  a  violation  of  any  it8  terms  by 
the  bailee,  woukl  doubtless  be  valid.  But  a  bailment 
upon  hire  is  not  conditional  in  its  nature,  any  more 
tlian  any  other  cotitract;  and,  in  the  absence  of  an 
ex[)ress  provision  to  that  effect,  the  bailee  will  not,  in 
general,  forfeit  his  estate  by  a  violation  of  a,ny  of  the 
terms  of  the  bailment. 

If  any  violation  of  the  contract  by  the  hirer,  with 
the  exceptions  before  mentioned,  would  work  a  for- 
feiture of  his  interest,  and  be  a  conversion  of  the  pro- 
perty, it  is  strange  that  no  case  to  that  effect  can  be 
found  in  any  of  the  English  reports.     The  only  case  1 
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have  seen  in  those  reports,  in  which  such  a  doctrine  1855. 

j?eem8  to  have  been  contended  for,  is  Lee  v.  Atkinson^  Term? 
decided  in  8  Jac.  1,  and  reported  in  Yelv.  R.  172,  and 


Cro.  Jac.  236.  There,  A  hired  a  horse  to  B  for  two  "^^^^^^ 
days,  and  to  go  to  a  certain  place.  B  was  riding  the  v. 
horse  to  another  place,  when  A  attempted  to  take  him 
away.  B  brought  trespass  against  A,  who  pleaded 
justification.  But  the  plea  was  not  sustained.  The 
reason  assigned  for  the  judgmeiit  was,  that  "  the  plain- 
tiff had  a  good  special  property  for  the  two  days 
against  all  the  world;  and  although  the  defendant  pre- 
tends that  the  plaintitt  misbehaved  himself  in  riding 
to  another  place  than  was  intended,  yet  that  is  to  be 
punished  by  an  action  on  the  case,  but  not  to  seize  the 
gelding.''  It  maj'  be  said  that  A  had  no  right  to  un- 
horse B  by  violence,  even  though  the  bailment  had 
been  determined;  and  therefore  it  was  unnecessary  to 
decide  whether  or  not  it  was  determined  by  thi^  wrong- 
ful act  of  B.  I  refer  to  the  case  only  as  tending  to 
show  the  opinion  of  the  court  on  the  subject  at  that 
early  day,  and  in  the  only  case  in  which  it  seems  to 
have  come  under  judii^ial  consideration  in  England, 
even  incidentally. 

The  exceptions  to  the  general  rules  (that  for  an  in- 
jury to  hired  property  during  the  term,  trover  cannot 
be  maintained  by  the  bailor,)  seem  to  rest  upon  the 
ground  that  the  bailment  is  determined  by  the  volun- 
tary act  of  the  bailee.  If  he  destroys  the  property,  of 
course  he  determines  the  bailment.  His  duty  is  to 
take  due  care  of  the  property  during  the  term,  and 
return  it  to  the  bailor  at  the  expiration  thereof.  By 
destroying,  he  disables  himself  from  returning  it. 
There  seems  to  be  no  difference,  in  this  respect,  be- 
tween its  willful  destruction  by  him,  and  a  destruction 
arising  from  his  using  it  in  a  manner  or  for  a  purpose 
not  authorized  by  the  contract.  In  either  case  it  may 
be  said  that  the  bailment  is  determined  by  his  volun- 
VoL.  XII— 23 
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1855.     titry  act.     If  he  sells  the  property  absolutely,  he  ako 
TemL*^  disables  himself  from  retiirnini^  it,  and  renders  it  ditii- 

eult  for  the  bailor  to  regain  possession  at  the  ex{>ira- 

^^aV"^  tion  of  the  term.  If  he  attempts  to  sell  it,  or  exercises 
V.  any  other  act  of  absolute  ownership  over  it,  his  act  is 
'^^*  so  entirely  inconsistent  with  the  terms  of  the  bailment, 
and  so  snbversiv^e  of  the  rights  of  the  bailor,  that  it 
may  have  the  etfect  of  determining  the  bailment.  It 
riiay  o[)erate  like  a  disclaimer  ot  tenancy  at  common 
law,  and  dei>rive  the  bailee  of  the  protection  of  the 
bailment  in  an  at-tion  of  trover  for  the  conversion  of 
the  property.  But  if  he  merely  use  the  property  in  a 
manner  or  for  a  purpose  not  authorized  by  the  con- 
tract, and  without  destroying  it,  or  without  intending 
to  injure  or  impair  the  reversionary  interest  of  the 
bailor  therein,  such  misuser  does  not  determine  the 
bailment,  and  therefore  is  not  a  conversion  for  which 
trover  will  lie.  The  bailee  does  not  therebv  violate 
any  possessory  right  .of  the  bailor,  nor  disable  himself 
from  delivering  the  proj^erty  to  the  bailor  at  the  end 
of  the  term.  He  is  entitled  to  the  exclusive  use  of  it 
during  the  term, and  intends  only  to  use  it  during  that 
period.  He  does  not  disclaim  the  title  of  the  bailor, 
lie  is  not  like  a  wrong  doer  having  no  interest  in  the 
property,  and  who  is  guilty  of  a  conversion  if  he  take 
or  detain  it  for  the  use  of  himself  or  another;  "for 
this  simple  reason,  that  it  is  an  act  inconsistent  with 
the  general  right  of  dominion  which  the  owner  of  the 
chattel  has  in  it,  who  is  entitled  to  the  use  of  it  at  all 
times  and  in  all  places."  Alderson,  B.  in  Foiddes  v. 
WlUoHghbj,  8  Mces.  &  Welsh.  54.  In  such  a  case  the 
wrongful  act  is  conclusive  evidence  of  an  intention  to 
convert,  as  a  man  is  presumed  to  intend  the  natural 
and  necessary  consequence  of  his  act.  No  such  con- 
clusion can  be  drawn  from  the  mere  misuser  of  pro- 
perty by  a  hirer  during  the  term.  The  act  of  misuser, 
to  be  a  conversion,  must  occasion  the  loss  of  the  pro- 
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perty,  or  be  done  with  the  actual  intent  to  convert  it.      1855. 
A  contrary  doctrine  would  be  attended  with  very  harsh    xerm^ 

and  unjust  consequences.     A  man  hires  a  slave  for  a  

year,  to  work  in  one  county,  and  employs  it  on  the  first  ^^i^ 
day  of  the  year,  in  an  adjoining  county.  According  v. 
to  the  doctrine  in  question,  he  thereby  forfeits  his  in- 
terest, and  may  be  immediately  suetj  for  the  slave,  or 
its  value.  Or,  if  he  is  permitted  to  retain  possession 
of  the  slave  until  the  last  da}'  of  the  year,  when  it  dies, 
he  will,  according  to  that  doctrine,  be  liable  for  the 
value  of  the  slave,  though  employed  every  other  day 
of  the  year  but  the  first,  in  strict  pursuance  of  the 
terms  of  the  contract,  and  though  its  death  may  not 
have  resulted,  directly,  or  indirectly,  from  any  viola- 
tion of  the  contract.  The  same  principle  would  apply 
to  any  term  of  hiring.  And  if  we  suppose  a  case  of 
hiring  for  a  term  of  years,  or  for  a  lifetime,  the  injus- 
tice of  the  doctrine  will  be  still  more  apparent.  Its 
injustice,  however,  is  sufliciently  apparent  in  its  appli- 
cation to  the  very  common  case  in  Virginia  of  the 
hiring  of  a  slave  for  a  year.  While  such  a  doctrine 
would  do  great  injustice  to  the  hirer,  it  is  not  neces- 
sary for  the  protection  of  the  rights  of  the  owner  of 
the  slave.  The  parties  may  make  the  contract  condi- 
tional, if  they  choose,  and  reserve  to  the  owner  the 
right  to  resume  possession  for  any  violation  of  its 
terms  b}^  the  hirer.  In  the  absence  of  such  a  condi- 
tion, a  court  of  equity  would  doubtless  interpose  to 
protect  the  rights  of  the  owner,  if  the  safety  of  his 
slave  were  likely  to  be  endangered  by  a  violation  of 
the  contract  by  the  hirer.  The  owner  has  ample,  and 
otten  concurrent,  remedies  to  recover  any  damage  he 
may  sustain  from  any  violatioTi  of  the  contract  or  any 
breach  of  duty  oh  the  part  of  the  hirer  in  respect  to 
the  slave. 

Let  us  now  apply  what  has  been  said,  to  the  case 
under  consideration.     The  hirers  in  this  case  did  not 
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1855.     willfiilly  destroy  the  slaves;  nor  is  it  pretended  that 

Term?  ^^  employing  them  in  the  county  of  Chesterfield,  in- 

stead  of  the  county  of  Amelia,  they  intended  to  cou- 

&aT^  vert  the  slaves  to  their  own  use,  or  to  injure  or  impair 
V.  the  reversionary  interest  of  the  owner.  Then,  if  such 
*  employment  of  the  slaves  in  Chesterfield  instead  of 
Amelia,  was  a  violation  of  the  contract,  the  liability 
of  the  hirers  for  the  value  of  the  slaves  by  reason  of 
such  violation,  depends  upon  whether  the  death  of 
the  slaves  was  thereby  occasioned  or  not;  and  is  pre- 
cisely the  same  under  the  second  as  under  the  first 
count  of  the  declaration.  It  makes  no  difference,  in 
principle,  that  the  slaves  died  while  they  were  em- 
ployed in  the  county  of  Chesterfield ;  though  it  is  a 
very  important  circumstance  for  the  consideration  of 
the  jury  in  determining  whether  the  death  of  the 
slaves  w^as  occasioned  by  the  supposed  violation  of 
the  contract.  If  the  slaves  had  been  employed  but  a 
short  time  in  Chesterfield,  and  then  carried  to  Amelia 
and  employed  there  until  their  death,  it  might  have 
been  an  easy  matter  to  have  determined  whether  their 
death  resulted  from  their  temporary  employment  in 
Chesterfield.  But  having  been  employed  only  in 
Chesterfield,  and  died  there  of  pneumonia,  it  may  be 
very  difficult  to  show  that  their  death  would  have 
happened  if  they  had  been  employed  only  in  Amelia, 
The  burden  of  satisfying  the  jury  of  this  fact  devolves 
on  the  hirers,  as  the  loss  happened  while  their  sup- 
posed wrongful  act  was  in  operation  and  force,  and 
may  have  been  occasioned  by  that  act.  Though  diffi- 
cult, it  may  not  be  impossible,  to  bear  this  burden. 
The  nature  of  the  disease  of  which  the  slaves  died ; 
its  prevalence  in  the  neighborhood  of  the  place  where 
they  would  have  been  emploj^ed  in  Amelia;  the  prox- 
imity of  that  place  to  the  place  of  their  death ;  would 
be  material  circumstances  for  the  consideration  of  the 
jury,  and  might  of  themselves,  or  in  connection  with 
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Others,  satisfy  them  thut  the  slaves  would  have  died  if     1855. 
there  had  been  no  sjueh  violation  of  the  contract  as  the    xermT 

instruction   supposes.      The   ease,   in    principle,   very  

much  resembles  several  stated  in  the  sections  in  Story  ^^l\^ 
on  Bailments,  before  referred  to;  and  especially  the  v. 
case  of  DavU  v.  Garrett,  6  Bing.  716,  19  Eng.  C.  L.  R.  ^^^* 
212,  referred  to  in  §  413  d,  and  cited  at  length  in  note 
0  to  that  section.  That  was  a  special  action  on  the 
ease  to  recover  damages  for  the  loss  of  a  cargo  of  lime. 
The  plaintiff  put  the  lime  on  board  the  defendants' 
barge  to  be  conveyed  from  Medway  to  London.  The 
master  of  the  barge  deviated  unnecessarily  from  the 
usual  course,  and  during  the  deviation  a  tempest  wet- 
ted the  lime,  and  the  barge  taking  fire,  the  whole  was 
lost.  The  objection  taken  was  that  there  was  no 
natural  or  necessary  cormection  between  the  wrong  of 
the  master  in  taking  the  barge  out  of  its  proper 
course  and  the  loss  itself;  for  that  the  same  loss  might 
have  been  occasioned  by  the  very  same  tempest,  if  the 
barge  had  proceeded  in  her  direct  course.  Tindal, 
Ch.  J.  said,  "We  think  the  real  answer  to  the  objec- 
tion is,  that  no  wrong  doer  can  be  allowed  to  appor- 
tion or  qualify  his  own  wrong;  and  that  as  a  loss  has 
actually  happened  whilst  his  wrongful  act  was  in 
operation  and  force,  and  which  is  attributable  to  his 
wrongful  act,  he  cannot  set  up,  as  an  answer  to  the 
action,  the  bare  possibility  of  a  loss,  if  his  wrongful 
act  had  never  been  done.  It  might  admit  of  a  differ- 
ent construction,  if  he  could  show  not  only  that  the 
same  loss  might  have  happened,  but  that  it  must  have 
happened,  if  the  act  complained  of  had  not  been  done ; 
but  there  is  no  evidence  to  that  extent  in  the  present 
case." 

I  am  therefore  of  opinion,  that  the  Circuit  court 
erred  in  giving  the  instruction  in  question  to  the  jury. 
It  was  argued  by  the  counsel  of  the  defendant  in  error, 
that  the  instruction  as  fi:iven  was  true,  as  a  general 
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1855.     proposition  at  lea^t;  that  if  there  are  exceptions  to  it^ 
T^rmT  ^^^  evidence  stated  in  the  bill  of  exceptions  does  not 

show  that  this  case  is  one;  that  if  it  be  not  one,  the 

&al^^  plaintiffs  in  error  could  not  have  been  injured  by  the 
V.       instruction;    that   it   was  incumbent  on  them  as  the 
'  exceptants,  to  set  out  in  the  bill  of  exceptions  suffi- 

cient evidence  to  show  that  they  may  have  been  in- 
jured by  the  instruction ;  and  that  therefore  the  court 
did  not  err  in  giving  it.  The  proposition  is  not  stated 
in  the  instructions  as  a  general  one  merely.  Xor  could 
it  have  been  so  stated  with  propriety.  The  true  rule 
on  the  subject  is  not,  properly  speaking,  a  general 
rule  subject  to  exceptions,  but  is  a  simple  rule  to  this 
effect,  that  if  hired  property  be  used  by  the  hirer  for 
a  purpose  or  in  a  manner  not  authorized  by  the  terms 
of  the  hiring,  and  the  loss  of  the  property  be  occa- 
sioned by  such  misuser,  he  is  liable  in  trover  for  its 
value. 

It  was  the  province  of  the  jury  to  determine  from 
the  evidence,  whether  the  death  of  the  slaves  was 
occasioned  by  the  supposed  violation  of  the  contract 
or  not.  There  may  have  been  little  evidence  before 
them  tending  to  show  that  the  death  of  the  slaves  was 
not  so  occasioned.  It  cannot  perhaps  be  said  that 
there  was  none.  The  plaintiffs  in  error  may  at  least 
have  supposed  tliere  was  enough  to  entitle  them  to 
the  instruction  which  they  asked  for,  and  which  ex- 
pounded the  law  in  their  view  of  it.  But  according 
to  the  view  which  therourt  took  of  it,  in  the  instruc- 
tion given,  it  was  immaterial  whether  the  death  of 
the  slaves  was  occasioned  by  the  supposed  violation  of 
the  contract  or  not.  That  instruction  closed  the  door 
to  the  admission  of  other  evidence  on  the  subject,  and 
it  would  have  been  vain  to  have  offered  it.  We  can- 
not therefore  presume  that  there  was  no  other,  and 
that  the  plaintiffs  in  error  were  not  injured  by  the  in- 
struction.    See  Wiley  v.  Givens,  6  Gratt.  277.     I  think 
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the  court,  instead  of  that  instruction  and  the  instruc- 
tions numbered  two  and  three,  moved  tor  by  the  plain- 
tiffrt  in  error,  ought  to  have  given  an  instruction  to  the 
jurj'  to  the  following  effect:  ''That  if  there  was  a 
special  contract  between  the  plaintiff  and  the  defen- 
dants, that  the  slaves  which  are  the  subject  of  contro- 
versy were  to  be  employed  on  that  i»art  of  the  Rich- 
mond and  Danville  railroad  which  runs  through  the 
county  of  Amelia  only;  an<l  if  the  defendants  did 
carry  them  beyond  the  limits  of  said  county  into  the 
county  of  Chesterfield,  and  there  employ  them  on  said 
road;  such  wrongful  act  was  not,  of  itself,  a  conver- 
sion ot  the  said  slaves  to  their  use.  But  if  the  death 
of  the  slaves  was  occasioned  by  the  said  wrongful  act, 
then  the  said  act,  in  connection  with  the  death  of  the 
slaves,  was  a  conversion  of  them  by  the  defendants  to 
their  use,  and  made  them  liable,  under  either  count  of 
the  declaration,  for  the  value  of  said  slaves:  And  if 
such  death  occurred  while  the  said  wrongful  act,  by 
which  it  may  have  been  occasioned,  was  in  operation 
and  force,  the  burden  of  satisfying  the  jury  that  it  was 
not  so  occasioned,  devolves  on  the  detendants." 

I  think  there  is  no  other  error  in  the  judgment.  It 
would  have  been  improper  to  have  given  the  instruc- 
tions numbered  four  and  five,  because  it  belonged  to 
the  jury  to  determine  from  all  the  evidence,  whether 
the  supposed  conversion,  in  the  working  of  the  slaves 
out  of  Amelia  county,  was  waived  or  not;  and  also 
l)ecau8e,  whether  that  act  was  a  conversion  or  not,  de-. 
pended  upon  whether  it  occasioned  the  death  of  the 
slaves  or  not;  and  a  waiver  of  the  supposed  conversion 
could  not  be  inferred  from  facts  which  transi>ired,  if 
at  all,  before  the  death  of  the  slaves. 

It  would  have  been  improper  to  have  given  instruc- 
tion number  six,  because  the  evidence  shows  that  the 
amount  of  hires  for  the  slaves  up  to  the  period  of  their 
deaths  was  received  by  the  agent  of  the  defendant  in 
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error  since  the  institution  of  this  suit,  and  since  tlie 
first  trial  had  therein.  The  inference  of  a  waiver  of 
the  supposed  conversion,  which  might  have  been  drawn 
from  a  reception  of  the  amount  of  hires,  had  that  fact 
stood  alone,  is  repelled  by  the  additional  fact  of  the 
pendency  and  prosecution  of  the  suit  at  the  time  of 
such  rece[)tion. 

The  objection  made  to  the  instruction  given  in  lieu 
of  number  four,  is,  that  it  assumes  the  tact,  (of  which 
the  determination  belonged  to  the  jury,)  that  by  the 
original  contract,  the  slaves  were  to  be  worked  only  in 
the  county  of  Amelia.  If  this  instruction  had  stood 
alone,  the  objection  made  to  it  might  have  been  valid. 
But  it  must  be  taken  in  connection  with  the  other  in- 
structions; and  so  taken,  there  can  be  no  doubt,  and 
could  have  been  none  on  the  minds  of  the  jury,  aa  to 
the  uieaning  ot  the  court.  The  question,  whether  by 
the  original  contract  the  slaves  were  to  be  worked  only 
in  Amelia,  was  exi>ressly  referred  to  the  decision  of  the 
jury  in  the  other  instructions  at  the  same  time  given; 
and  it  would  have  been  plainly  repugnant  to  those  in- 
structions if  tlie  court  had  told  them  that  surh  was  in 
fact  the  original  contract.  The  plaintiffs  in  error  in 
number  four  moved  for  an  instruction  based  upon  the 
assumption  of  this  fact,  or  the  belief  of  it  by  the  jury. 
The  court  declined  giving  that  instruction,  but  gave 
one  ba^ed  on  the  same  assumption,  irro  hoc  vice.  The 
instruction  given  is  to  be  understood  as  if  atter  the 
words  **  changed  the  original  contract,"  the  words 
"supposing  it  to  be  as  stated  in  instruction  number 
four,"  had  been  inserted  therein. 

In  regard  to  the  instruction  mentioned  in  the  second 
bill  of  exceptions,  some  of  the  parol  evidence  was  cer- 
tainly admissible,  and  therefore  it  would  have  been 
improiier  to  have  excluded  all.  It  would  have  been 
just  as  improper  to  have  instructed  the  jury  in  general 
terms  to  disregard  all  parol  evidence  tending  to  alter. 
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vary,  explain  or  add  to  the  written  contracts  mentioned     1855. 
in   the   said  ])ill  of  exceptions.     Nor   was   the   court    xemiT 

bound   to  sift  the  mass  of  evidence  in  the  case,  and  

deterniine  which  would  alter,  vary,  explain  or  add  to     ^^\^ 
the  written  contracts,  and  which  w^ould  not.     It  was       v. 
the  duty  of  the  parties  moving  the  instruction  to  point 
out  the  particular  evidence  objected  to;  and  not  having 
done  80,  the  court,  on  that  ground,  was  justifiable  in 
refusing  to  give  the  instruction. 

I  am  for  reversing  the  judgment,  setting  aside  the 
verdict,  and  remanding  the  cause  for  a  new  trial  to  be 
had  therein. 


Daniel,  J.  The  main  enquiry  here  has  been  as  to 
the  correctness  of  the  instruction  given  by  the  Circuit 
court  in  lieu  of  instruction  number  two,  asked  for  by 
the  plaintiff  in  error. 

The  instruction  given  has  manifest  reference  to  the 
instruction  asked  for,  and  the  true  meaning  of  the 
former  appears  only  on  the  reading  of  the  two  com- 
peting propositions  together. 

The  instruction  which  the  court  was  asked  to  give 
was,  that  if  the  jury  believed,  from  the  evidence,  that 
there  was  a  special  contract  between  the  plaintiff  and 
the  defendants,  that  the  slaves  which  are  the  subject 
of  controversy  were  hired  to  the  defendants  to  be 
worked  by  them  on  the  Richmond  and  Danville  rail- 
road, in  the  county  of  Amelia,  and  that  the  said  slaves 
were  worked  by  the  defendants  on  the  said  Richmond 
and  Danville  railroad,  in  the  county  of  Chesterfield, 
but  were  not  thereby  subjected  to  any  greater  labor, 
nor  exposed  to  any  greater  risk  whatever,  than  if  the 
said  slaves  had  been  worked  in  the  county  of  Amelia, 
and  that  while  so  worked  in  the  said  county  of  Ches- 
terfield the  said  slaves  sickened  and  died,  but  not  in 
consequence  of  being  so  worked  in  the  said  county  of 
Chesterfield,  nor  in  consecpience  of  any  neglect  or 
Vol.  XII — 24 
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1855.    want  of  due  care  and  attention  on  the  part  of  the 
Term!'^  defendants,  then  the  jury  should  find  no  damages  by 

reason  of  such  sickness  and  death  of  said  slaves. 

&7r^  This  instruction  the  court  refused  to  give;  but  in- 
^v.  Htructed  the  Jury,  that  if  they  should  believe,  from 
the  evidence,  that  there  was  a  special  contract  be- 
tween the  plaintiif  and  the  defendants;  that  the  slaves 
which  are  the  subject  of  controversy  were  hired  by 
the  plaintiff  to  the  defendants,  with  an  express  stipu- 
lation and  agreement  that  they  were  to  be  employed 
on  that  part  of  the  Richmond  and  Danville  railroad 
which  runs  through  the  county  of  Amelia  only,  and 
that  they  were  not  to  be  worked  on  said  road  out  of 
said  county,  and  that  the  defendants  did  carry  them 
beyond  the  limit*^  of  said  county  of  Amelia  into  the 
county  of  Chesterfield,  and  there  worked  them  on  said 
road,  that  such  carrying  them  beyond  the  limits  of  the 
county  of  Amelia,  and  working  them  in  the  county  of 
Chesterfield,  was  of  itself  a  violation  of  their  contract, 
and  a  conversion  of  the  said  slaves  to  their  use,  by 
reason  of  which  they  became  immediately  responsible 
to  the  plaintiff*  for  the  value  of  said  slaves,  in  the  event 
of  their  death. 

It  will  be  seen  that  the  instruction,  as  given,  has  no 
express  reference  to  the  time,  place  or  circumstances 
of  the  death  of  the  slaves,  but  in  terms  rests  the  re- 
sponsibility of  the  defendants,  for  the  value  of  the 
slaves,  under  the  supposed  breach  of  contract,  on  the 
event  of  the  death  of  the  slaves,  generally.  But  when 
w^e  see,  on  looking  to  the  evidence,  that  it  distinctly 
states  the  fact  that  the  slaves  died  during  the  year  for 
which  they  were  hired,  in  the  county  of  Chesterfield, 
whilst  there  employed  in  the  service  of  the  defendants, 
and  that  the  instructions  asked  for  are  based  on  the 
jury's  finding  that  they  did  so  die,  there  can  be  no 
difticulty  in  understanding  the  court  as  meaning  to 
say,  that  if  the  jurs'  believed  there  was  such  a  con- 
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tract  as  that  supposed  in.  the  instructions,  and  a  breach      1855. 
of  it  by  carrying  the  slaves  to  Chesterliehl,  and  there    xeim!^ 

working  them,  followed  by  the  death  of  the  slaves,  

occurring  whilst  so  at  work  in  Chesterfield,  then  the      ^^\^ 
plaintiff  in  the  action  was  entitled  to  recover  of  the        v. 
defendants  the  value  of  the  slaves.  * 

Does  not  the  instruction  thus  understood,  propound 
the  law  correctly?  I  think  it  does.  I  do  not  think 
there  can  be  any  doubt  of  the  truth  of  the  proposition 
stated  as  a  general  rule,  that  where  the  hirer  of  pro- 
perty uses  it  for  a  purpose  or  in  a  manner  different 
from  that  provided  for  in  the  contract  of  hiring,  and 
the  property  is  lost  in  such  user,  the  hirer  is  at  once 
answerable  for  the  loss;  that  the  letter  to  him  may 
treat  such  misuser  <ufd  loss  as  a  conversion  of  his  pro- 
perty, and  have  immediate  resort  to  his  action  of  tro- 
ver, even  before  the  term  for  which  the  property  was 
hired,  has  expired  by  efflux  of  time:  And  that  no  care 
or  diligence  on  the  part  of  the  hirer  to  save  the  pro- 
perty from  loss  during  such  illegal  use  or  employment, 
can  be  set  up  as  a  bar  to  the  recovery  of  the  full. value 
of  the  property.  See  Story  on  Bailment,  §418; 
Spencer  v.  Pileher^  8  Leigh  565;  Homer  v.  Thivifu/y 
3  Pick.  R.  492 ;  Wheelock  v.  Wheelwright,  5  Mass.  K. 
104;  Hatch  v.  Hawes,  12  Pick.  R.  136;  Angus  v.  Dick- 
erson,  1  Meigs'  R.  459;  Mayor,  ^c.  of  Columbus  v.  How- 
ard, 6  Georgia  R.  213;  McLauchlin  v.  Lotnas,  3  Strobh. 
R.  85 ;  De  Tollemere  v.  Fidler,  1  Const.  Court  S.  Car. 
117. 

The  case  last  cited  is  very  similar  in  its  features  to 
the  one  under  consideration.  In  that  case  the  defen- 
dant hired  sundry  slaves;  and  among  them  was  one, 
who,  by  the  terms  of  the  contract,  was  to  remain  on 
the  farm  as  a  nurse  and  cook.  The  defendant  sent  her 
to  Charleston  to  attend  a  sick  lady.  Whilst  there, 
engaged  in  that  service,  she  took  the  small-pox  and 
died.     The  detSsndant  was  warned  by  plaintiff's  agent 
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1855.     of  the  dangers  to  which  the  slave  waf*  exposed,  but  did 

Term!^  ^^^  ^^^^^  ^^^^  away.     He  was  held  liable  for  the  loss, 

on  two  grounds:  First,  tor  negligence  in  not  sending 

&aI^  the  slave  away  after  being  warned  of  her  danger;  and 
V.  secondly,  on  the  ground,  as  stated  by  the  court,  that 
"where  property  is  bailed  for  a  particular  purpose,  and 
it  is  used  for  a  different  purpose,  the  bailee  is  liable, 
even  if  it  appear  that  he  has  used  due  care  and  atten- 
tion, the  legal  presumption  being  that  the  loss  hap- 
pened in  consequence  of  this  misuser." 

It  is  said,  however,  that  though  the  rule  be  as  I 
have  stated  it,  it  is  nevertheless  subject  to  qualifica- 
tions and  exce[)tions,  which  the  judge  ought  to  have 
announced  in  the  instructions. 

It  is  true,  that  in  Story  on  Bailments,  §  413  a,  it  is 
said  that  a  question  may  arise  how  far  the  misconduct 
or  negligence  or  deviation  from  duty  of  the  hirer  will 
aftect  him  with  responsibility  for  a  loss  which  would 
and  must  have  occurred,  even  if  he  had  notv  been 
guilty  of  any  such  misconduct,  negligence  or  dela- 
tion from  duty.  As  for  example,  suppose  a  cargo  of 
lime  is  put  on  board  of  a  vessel  on  freight  to  be  car- 
ried from  A  to  B,  and  the  master  should  unnecessarily 
deviate  from  the  voyage,  and  afterwards  a  storm  should 
arise,  and  the  lime  should  be  wetted,  and  the  vessel 
should  thereby  take  fire  and  the  whole  be  lost,  ac- 
cording to  the  general  rule,  the  loss  must  be  borne 
by  the  owner  of  the  vessel ;  for  although  the  tempest 
might  properly  in  on6  view  be  deemed  the  proximate 
cause  of  the  loss,  yet,  according  to  the  doctrine  of 
Pothier,  the  deviation  would  be  the  occasion  of  the 
loss;  and  at  the  common  law,  the  loss  would  be  held 
sufiiciently  i)roximate  to  the  wrongful  act  of  deviation, 
and  to  be  properly  attributable  to  it,  so  as  to  sup- 
port an  action  by  the  shipper.  But  suppose  the  de- 
viation, although  voluntary,  were  for  so  short  a  time 
or  under  such  circumstances  as  that  the  vessel  must 
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have  been  overtaken  by  the  same  tempest,  and  the      1855. 
same  accident  must  have  occurred,  the  question  would    xermT 

then  arise  whether  the  owner  would  be  liable  for  the  

loR^  Haney 

....  &*'• 

And  ill  the  following  section,  the  author  puts  ano-      ^v. 

ther  case  of  goods  shipped  on  board  of  a  ship  on  freight 
for  the  voyage,  to  be  carried  under  deck,  and,  by  the 
misconduct  of  the  master,  stowed  on  deck;  then  he 
says,  if  the  goods  are  lost  by  reason  of  such  wrongful 
stowage  on  deck,  as  by  a  sea  which  sweeps  the  deck, 
there  can  be  no  doubt  the  owner  of  the  ship  is  re- 
sponsible for  the  loss.  But  suppose  the  ship  should 
by  inevitable  casualty  founder  at  sea  in  a  heavy  gale 
and  the  whole  cargo,  under  deck  as  well  as  on  deck, 
should  thus  be  lost,  the  loss  being  in  no  degree  attri- 
butable to  the  stowage,  then  the  question  would  arise 
whether  the  owner  of  the  ship  is  responsible  for  the 
loss. 

Upon  the  supposition  that  these  questions  ought  to 
be  decided  favorably  to  the  ship  owner,  and  that  such 
decision  would  rule  in  actions  of  trover,  (about  which 
I  do  not  deem  it  necessary  to  express  any  opinion,)  it 
must  be  conceded  that  it  would  be  easy  to  suppose 
cases  in  which  the  principle  might  be  extended  to  the 
relief  of  a  hirer  of  slaves.  As  where  slaves  should  be 
hired  to  work  in  a  specified  branch  of  the  business, 
in  a  mine  or  manutacturing  establishment,  and  they 
should  be  put  to  another  service  in  the  same  mine  or 
manufacturing  establishment,  and  some  casualty  should 
occur  involving  all,  in  w^hatever  service  there  employed, 
in  one  common  fate,  there  the  rule  suggested  by  the 
(questions  of  Story  (if  law)  might  apply.  But  could 
such  a  rule  have  any  manner  of  application  to  a  case 
like  the  one  under  consideration  ? 

The  views  or  intimations  of  Story  on  the  subject 
are  evidently  suggested  by  the  remarks  of  Chief  Jus- 
tice Tindal  in  the  case  of  Dams  v.    Garret^  6  Bing.  U. 
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i85o.     lU;  19  Eug.  C.  L.  R.  212;  to  which  he  refers.     That 

Term^*^  was  the  case  supposed  by  Story,  of  the  cargo  of  lime 
shipped  and  lost,  during  a  deviation  of  the  ship,  in  a 

Aaf*^    ^^^^^'  t)y  being  wetted  and  setting  the  ship  on  fire. 
V.       The  chief  justice,  after  statins  the  case,  and  makinaf  a 

'^^'  partial  answer  to  the  objection  put,  of  there  being  no 
ne(*essary  connection  between  the  wrongful  deviation 
and  the  loss  itself,  proceeds:  "But  we  think  that  the 
real  answer  to  the  objection  is,  that  no  wrong  doer 
can  be  allowed  to  apportion  or  qualify  his  own  wrong; 
and  that  as  a  loss  has  actually  happened  whilst  his 
wrongful  act  was  in  operation  and  force,  and  which  is 
attributable  to  his  wrongful  act,  he  cannot  set  up,  as 
an  answer  to  the  action,  the  bare  possibility  of  a  loss, 
if  his  wrongful  act  had  never  been  done.  It  might 
admit  of  a  different  construction  if  he  could  show  not 
only  that  the  same  loss  might  have  happened,  hut  (hat 
a  must  have  happened  if  the  act  complained  of  had  not 
been  done." 

Tt  is  obvious,  from  the  very  nature  of  the  rule  sought 
to  be  deduced  from  this  opinion,  that  it  can  apply  only 
to  a  very  limited  class  of  cases;  and  we  should  have 
to  pass  beyond  the  range  of  all  experience  wnth  re- 
spect to  the  nature  of  disease,  even  in  supposing  a  case 
for  the  defendants,  which,  consistently  with  the  facts 
proved,  could  satisfy  the  requirements  of  the  rule.  It 
being  proved  that  the  slaves  died,  in  the  county  of 
Chesterfield,  of  pneumonia,  there  contracted,  in  order 
to  liken  the  case  to  those  inevitable  casualties  on 
which  the  rule  is  sought  to  be  founded,  it  would  have 
to  be  supposed  that  at  the  time  when  the  slaves  died 
of  the  disease  in  Chesterfield,  it  w^as  prevailing  at 
every  point  of  the  work  in  the  county  of  Amelia  at 
which  they  could  have  been  employed  according  to 
the  terms  of  the  contract,  infecting  and  destroying  all, 
within  its  range.  For  if  a  single  point  at  which  the 
slaves  could  under  the  contract  have  been  at  work  in 
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Amelia,  be  left  out  of  such  supposed  case,  as  one  not      1855. 
\isited  by  the  disease,  who  could  undertake  to  say  that    xen^T 

they  might  not  have  been  at  that  point?     Or  if  any  be  

supposed  to  have  escaped  the  fatal  nifluenee  of  the  (lis-     ^^^J 
ease,  who  could  say  that  these  slaves  might  not  have        v. 
been  equally  fortunate? 

Whilst  therefore  1  do  not  desire  to  be  understood  as 
affirming  the  impossibility  of  imagining  a  state  of 
proofs  which,  consistently  with  the  evidence  set  out  in 
the  bill  of  exceptions,  could  bring  the  case  within  the 
iniiuence  of  the  supposed  (jualiiication  of  the  rule 
which  the  defendants  desired  to  be  declared  in  the 
instructions,  I  feel  no  hesitation  in  expressing  the 
opinion  that  said  evidence  was  not  only  wholly  insuf- 
ficient for  the  purpose,  but  did  not  conduce  to  such  a 
result. 

It  was  proved  that  the  slaves  died,  during  the  year, 
while  at  work  in  the  county  of  Chesterfield,  of  pneu- 
monia, a  disease  which  was  very  prevalent  throughout 
that  county  at  the  time  of  their  death.  That  during 
their  sickness  they  were  attended  by  a  physician,  and 
received  all  necessary  and  proper  attention,  and  were 
provided  with  all  necessary  and  proper  comforts,  and 
that  the  neighborhood  of  the  places  in  the  county  of 
Chesterfield  where  the  slaves  died  is  a  healthy  neigh- 
borhood, and  as  healthy  as  the  adjoining  counties.  It 
is  obvious,  I  think,  that  there  is  nothing  in  this  evi- 
dence, taken  as  a  whole,  or  in  any  portion  of  it,  taken 
by  itself,  which  tends  to  prove  that  the  slaves  must  or 
even  probably  would  have  died,  if  they  had  not  been 
carried  to  Chesterfield.  It  asserts  positivx4y  that  they 
died  ot  pneumonia,  and  that  pneumonia  was  prevailing 
extensively  at  the  time  in  Chesterfield.  The  fact  that 
the  negroes  were  properly  attended  to  and  provided 
for,  whilst  it  exonerates  the  defendants  from  any  impu- 
tation of  neglect  atter  the  slaves  sickened  of  the  dis- 
ease, does  not   tend   to   any   result   favorable   to   the 
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1855.     defen(lant8.    It  does  not  in  the  slightest  defi:ree  conduce 
Tera^^  to  show  that  the  slaves  must  have  sickened  and  died  of 

pneumonia  if  they  had  been  permitted  to  remain  in 

I^njey  ^na^]i^^  Xor  is  there  any  such  tendency  in  the  evi- 
V.  deuce  with  respect  to  the  general  health  of  the  neigh- 
borhood  of  the  places  in  which  the  slaves  died.  There 
was  evidence  to  show  that  pneumonia  was  prevailing 
in  Cht'sterp'eld,  and  noHc  to  show  that  it  was  prevailing 
in  Amelia:  And  proof  that  the  two  counties  stood  on 
an  equal  footing  in  regard  to  health  generally,  has  no 
tendency  to  establish  the  fact  that  the  slaves  must 
have  become  tlie  victims  of  pneumonia  if  they  had 
staid  in  Amelia. 

With  these  views  of  the  case,  I  cannot  perceive  how 
the  defendants  could  have  sustained  any  injury  from 
the  instructions  of  the  court.  No  matter  how  true 
may  be  the  proposition  of  law  for  which  they  contend, 
they  cannot  complain  of  the  failure  of  the  court  to 
propound  it  to  the  jury,  inasmuch  as  they  have  failed 
to  show  that  there  were  any  facts  in  the  cause,  or  evi- 
dence tending  to  prove  the  facts  calling  for  the  appli- 
cation ot  such  a  proposition.  It  was  not  necessary  for 
them  to  set  out  all  the  evidence  in  the  case  in  their 
bill  of  exceptions,  but  it  was  incumbent  on  them  to 
set  out  enough  to  show  that  they  might  have  sustained 
injury  from  the  ruling  of  the  court.  The  court  is 
bound,  at  the  instmice  of  either  party,  to  instruct  the 
jury  as  to  so  much  of  the  law,  and  only  as  to  so  much, 
as  governs  the  case  presented  by  the  evidence.  Each 
party  has  a  right  to  have  the  jury  pass  on  an\'  exi- 
deuce  which  by  rational  deduction  may  lead  to  the 
finding  of  the  facts  that  would  make  out  his  case  or 
maintain  his  defense;  but  neither  has  a  right  to  com- 
plain because  of  the  court's  refusing  to  declare  abstract 
propositions  of  law  ruling  a  supposed  state  of  facts 
which  no  jury  could  find  without  indulging  in  mere 
random    surmises   and  unfounded   speculations.     The 
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Circuit  court  having  stated  the  general  rule  governing     1855. 
the  ease  which  the  evidence  proved  or  tended  to  prove,    xerm^ 

was  not  bound  to  go  farther  and  state  all  exceptions  to 

the  rule  that  might  obtain  in  every  possible  phase  of  ^^f^ 
the  case  that  it  raight  be  within  the  range  of  human       v. 
tcjitimony  to  present.  . 

The  probable  if  not  the  inevitable  consequence  of 
giving  such  an  instruction  as  the  defendants  in  the 
action  say  ought  to  have  been  givea,  would  have  been 
a  misleading  of  the  jury.  They  could  not  well  have 
come  to  any  other  conclusion  than  that  the  judge  be- 
lieved there  was  something  in  the  case  to  which  the 
instruction  could  be  applied.  Confidence  in  this  sup- 
posed belief  might  have  been  substituted  by  the  jury 
in  the  place  of  their  own  views  of  the  e\'idence,  or 
otherwise  they  might  have  supposed  that  they  had  a 
license  to  go  into  uncontrolled  guess  and  conjecture 
as*  to  what  might  have  been  the  possible  fate  of  the 
slaves  had  they  remained  in  Amelia. 

I  can  see  no  error  in  the  course  of  the  Circuit  court 
in  regard  to  this  instruction ;  and  concurring  as  I  do 
in  the  conclusions  of  the  majority  of  the  court  here,  in 
relation  to  the  other  causes  of  error  assigned,  am  for 
affirming  the  judgment. 

Allen,  Lee  and  8amuels,  Js.  concurred  in  the 
opinion  of  Moncure,  J. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  that  if  the  facts  were  as 
supposed  in  the  instruction  given  by  the  Circuit  court 
in  lieu  of  instruction  number  two,  moved  for  by  the 
plaintiflfe  in  error,  their  wrongful  act  of  carrying  the 
slaves,  which  are  the  subject  of  controversy,  beyond 
the  limits  of  the  county  of  Amelia,  and  working  them 
in  the  county  of  Chesterfield,  was  not  of  itself  a  con- 
version of  the  said  slaves  to  their  use,  by  reason  of 
Vol.  XII — 25 
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1855.     which  they  became  immediately  responsible  to  the  de- 
Term7  fe'^dant  in  error  for  the  value  of  said  slaves  in   the 

event  of  their   death,   whether    occasioned   by   such 

^&l\^  wrongful  act  or  not.  But  the  court  is  further  of  opi- 
V.  nion,  that  if  the  death  of  said  slaves  was  occasioned 
by  the  said  supposed  wrongful  act,  then  the  said  act, 
in  connection  with  the  death  of  the  slaves,  was  a  con- 
version of  them  by  the  plaintiffs  in  error  to  their  use, 
and  made  them  liable,  under  either  count  of  the  decla- 
ration, for  the  value  of  said  slaves:  and  if  such  death 
occurred  while  the  said  supposed  wrongful  act,  by 
which  it  may  have  been  occasioned,  was  in  operation 
and  force,  the  burden  of  satisfying  the  jury  that  it  was 
not  so  occasioned  devolves  on  the  plaintiffs  in  error. 
The  court  is  therefore  of  opinion,  that  the  Circuit  court 
erred  in  giving  the  said  instruction,  and  ought,  instead 
of  that  instruction  and  instructions  numbered  two  and 
three  moved  for  by  the  plaintiffs  in  error,  to  have  given 
an  instruction  to  the  jury  to  the  foregoing  effect. 

The  court  is  further  of  opinion,  that  there  is  no  other 
error  in  the  judgment  of  the  Circuit  court. 

It  would  have  been  improper  to  have  given  the  in- 
structions numbered  four  and  five,  because  it  belonged 
to  the  jury  to  determine  not  only  from  the  facts  therein 
stated,  if  proved,  but  from  all  the  evidence,  whether 
the  supposed  conversion,  and  the  working  of  the  slaves 
out  of  Amelia  county,  was  waived  or  not;  and  also 
because,  whether  that  act  was  a  conversion  or  not,  de- 
pended upon  whether  it  occasioned  the  death  of  the 
slaves  or  not,  and  a  waiver  of  the  supposed  conversion 
could  not  be  inferred  from  facts  which  transpired,  if  at 
all,  before  the  death  of  the  slaves. 

It  would  have  been  improper  to  have  given  instruc- 
tion number  six,  because  it  appears  from  the  evidence 
that  the  reception  of  the  amount  of  hires  for  the  slaves 
up  to  the  period  of  their  death  was  during  the  pen- 
dency of  this  suit;  and  the  inference  of  a  waiver  of 
the  supposed  conversion,  which  might  have  been  drawn 


COURT   OF   APPEALS   OF   VIRGINIA.  195 

from  a  reception  of  the  amount  of  hires,  had  that  fact     1865. 
stood  alone,  is  repelled  by  the  .additional  fact  of  the    xeraiT 

pendency  and  vigorous  prosecution  of  the  suit  at  the 

time  of  such  reception.  &I^^ 

The  objection  made  to  the  instruction  which  was  v. 
given  in  lieu  of  number  four,  is  that  it  assumes  the 
fact,  of  which  the  determination  belonged  to  the  jury, 
that  by  the  original  cantract  the  slaves  were  to  be 
worked  only  in  the  county  of  Amelia.  If  this  instruc- 
tion had  stood  alone  the  objection  might  have  been 
valid.  But  it  must  be  taken  in  connection  with  the 
other  instructions;  and  so  taken,  there  can  be  no  doubt, 
and  could  have  been  none  on  the  minds  of  the  jury,  as 
to  the  meaning  of  the  court.  The  instruction  is  to  be 
understood  as  if  after  the  words  ''changed  the  original 
contract,"  the  words  "supposing  it  to  l)e  as  stated  in 
instruction  number  four,"  had  been  inserted  therein. 

In  regard  to  the  instruction  mentioned  in  the  second 
bill  of  exceptions.  Some  of  the  parol  evidence  was 
certainly  admissible;  and  therefore  it  would  have  been 
improper  to  have  excluded  all.  It  would  have  been 
just  as  improper  to  have  instructed  the  jury  in  general 
terms  to  disregard  all  parol  evidence  tending  to  alter, 
vary,  explain  or  add  to  the  written  contracts  mentioned 
in  the  said  bill  of  exceptions.  Xor  was  the  court 
bound  to  sift  the  mass  of  perol  evidence  in  the  case, 
and  determine  which  would  alter,  vary,  explain  or  add 
to  the  written  contracts,  and  which  would  not.  It  was 
the  duty  of  the  parties  moving  the  instruction  to  point 
out  the  particular  e\ddence  objected  to;  and  not  having 
done  so,  the  court,  on  that  ground,  was  justifiable  in 
refusing  to  give  the  instruction. 

Therefore,  the  judgment  is  reversed  with  costs  to 
the  plaintifts  in  error,  the  verdict  is  set  aside,  and  the 
cause  is  remanded  for  a  new  trial  to  be  had  therein; 
on  which  the  instructions  of  the  court  (should  instruc- 
tions be  sought  by  the  parties)  are  to  conform  to  the 
foregoing  opinion  and  judgment. 
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1855. 

January 

Term. 


AVooTTOX  r.  Redd's  ex" or  tif-  ali. 
March  2. 

1.  In  expounding  a  will  the  court  will  make  the  amplest  allowance 

for  the  unskillfulness  and  negligence  of  the  testator;  tedinical 
informalities  will  be  disregarded;  the  most  perplexing  com- 
plication of  wonU  and  sentences  will  be  carefully  unfolded; 
and  the  tr;;ces  of  the  testator's  intention  will  be  diligently 
soujiht  out  in  every  part  of  the  instrument;  and  the  whole 
carefully  weighed  together. 

2.  To  aid  in  ascertaining  the  true  construction  of  the  will,  evidence 

may  be  rei^eived  of  any  facts  known  to  the  testator  which  may 
reasonably  be  supposed  to  have  influenced  him  in  the  dis- 
position of  his  property ;  and  as  to  all  the  surrounding  cir- 
cumstances at  the  time  of  making  the  will. 

3.  But  declarations  of  the  testator  as  to  his  intention  to  make  a 

particular  bequest,  or  that  he  has  made  such  a  bequest,  is  not 
competent  evidence,  except  where  the  terms  used  in  the  will 
apply  indifl'erently  and  without  ambiguity  to  each  of  several 
different  subjects  or  persons;  when  evidence  may  be  received 
as  to  which  of  the  subjects  or  persons  so  described  was  in- 
tended by  the  testator. 

4.  In  construing  a  will  effect  must  be  given  to  every  word,  if  any 

sensible  meaning  can  be  given  to  it,  not  inconsistent  with  the 
general  intention  apparent  on  the  whole  will  taken  together. 
Words  are  not  to  be  rejected  or  altered  unless  they  manifestly 
conflict  with  the  intention  of  the  testator,  or  unless  they  are 
absurd,  unintelligible  or  unmeaning,  for  want  of  any  subject 
to  which  they  can  be  applied. 

5.  Though  it  may  be  possible  the  testator  intended  to  give  more, 

yet  if  there  be  a  subject  found  to  satisfy  the  description  in 
the  will,  the  court  can  neither  enlarge  or  extend  it. 

6.  But  where  the  subject  is  sufliciently  and  clearly  ascertained, 

though  there  be  added  particulars  of  description  which  are 
found  to  be  false  or  mistaken,  effect  will  be  given  to  the 
devise  notwithstanding;  and  the  false  and  mistaken  particu- 
lars of  description  will  be  rejected. 

7.  But  if  such  particulars  of  description  are  restrictive  in  their 

character;  if  they  serve  to  narrow  and  limit  the  extent  of  the 
subjeit  |X)inted  out  by  the  previous  words,  they  never  can  be 
rejected.  And  if  there  be  a  subject  which  satisfies  the  whole 
description  taken  together,  evidence  is  inadmissable  to  show 
that  the  testator  intended  a  greater  or  different  subject. 
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8.  If  the  words  of  the  will  describe  nothing;  or  if  with  the  aid  of      1855. 

the  surrounding  circumstances  they  are  insufRcient  to  deter-  January 
mine  the  testator's  meaning,  so  that  it  may  be  ascertained     ^®"^' 
with  legal  certainty  what  is  the  exact  subject  devised,  the  vu     .. 
devise  is  void  for  uncertainty.  v. 

9.  Testator  says,  Second—"  I  give  and  devise  to  my  daughter  L  all    Redd's 

that  part  of  my  Marrowbone  lands  whereon  I  now  live  in  the  ^  ^^ 
county  of  Henry,  beginning  on  my  spring  branch  at  the 
bridge,  ninning  up  the  dirch  of  said  branch  to  the  head  of 
said  branch ;  thence  with  the  line  heretofore  deeded  by  me 
to  the  said  L  and  her  husband  W,  to  the  Order  line,  to  her 
the  said  L  and  her  heirs  forever."  Testator  owned  other 
Marrowbone  lands  on  which  he  did  not  live.  Previous  to 
making  his  will  he  had  conveye<l  to  L  and  her  husband  a 
part  of  the  tract  on  which  he  lived,  which  was  divided  from 
what  he  retained,  by  a  line  which  commenced  at  the  mouth 
of  the  spring  branch,  and  ran  with  it  to  the  bridge,  in  a  lane ; 
thence  with  the  lane  fence  a  few  rods  to  another  fence; 
thence  with  this  last  fence  to  a  horse  lot,  and  thence  direct 
to  the  Order  line,  which  was  the  outer  line  of  his  tract.  This 
fence  ran  in  the  direction  of  the  branch, and  some  fifty  yards 
below  the  spring  ran  close  to  or  across  the  branch,  but  it  left 
the  spring  outside  about  ten  yards.  The  slip  of  land  em- 
braced between  the  branch  and  the  fence  was  about  nine 
acres.  Although  if  the  devise  had  stopped  with  the  word 
"  Henry,"  it*  might  have  been  sufficient  to  pass  the  whole 
tract  on  which  the  testator  lived,  yet  the  language  is  capable 
of  being  restricted  by  the  addition  of  boundaries.  And  as 
the  surrounding  circumstances  did  not  show  with  legal  cer- 
tainty whether  the  whole  or  what  part  of  the  land  was  in- 
tended to  be  passed  by  the  devise,  it  was  void  for  uncer- 
tainty ;  unless  it  might  be  held  to  refer  to  the  nine  acres  be- 
tween the  spring  branch  and  the  fence. 

John  Redd  was  u  wealthy  farmer  living  in  the 
county  of  Hein*y.  He  seems  to  have  had  nine  chil- 
dred,  all  of  whom  were  married  in  his  lifetime;  and 
to  whom  he  seems  to  have  given  property  at  different 
times.  He  owned  a  large  body  of  lands  lying  on  both 
sides  of  Marrowbone  creek ;  there  having  been  about 
fifteen  hundred  acres  on  the  west  side  of  the  creek,  on 
which  he  lived,  and  between  five  and  six  hundred 
acres  on  the  east  of  the  creek.  All  these  lands  were 
called  his  Marrowbone  lands;  though  that  on  the  east 
was  called   Wash's  place,  or  the   quarter;  and   that 
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1855.     where   he   lived,  the   home   place.     One   part  of  the 
Term?  ^ome  place  was  called  Oo^ch'^*  field.     A  public  road 

passed  through  the  land  on  the  west  of  the  creek,  and 

Wootton  |^^.jjy.iy  parallel  to  it,  throwing  about  one-third  of  the 
Redd's   tract  between  the  road  and  the  creek.     The  dwelling- 
Aala     house  was  west  of  the   road,  and  the  granary  was  be- 
tween the  road  and  the  creek.     The  land  on  the  w^e^t 
and  east  of  the  creek  was  cultivated  separately,  under 
separate  overseers,  and  with  separate  hands. 

In  1836  John  Redd  made  a  \vill,  by  which  he  de- 
vised to  his  daughter  Lucy  D.  Woottoij  all  that  part  of 
his  Marrowbone  lands  in  the  county  of  Henry  on 
w^hich  he  lived,  contained  within  certain  specified 
boundaries.  These  boundaries  included  the  southern 
part  of  the  tract  on  the  west  of  the  creek,  extendiiiir 
north  to  Crouch's  field,  and  embracing  the  mansion- 
house  of  the  testator,  amounting  to  upwards  of  nine 
hundred  acres.  lie  gave  to  his  son  Echnund  B.  Red<l 
about  two  hundred  and  thirty  acres <»f  the  home  place; 
and  the  remainder,  including  Crouch's  field,  was  di- 
rected to  be  sold. 

In  18.88  John  Kedd  seems  to  have  made  another  dis- 
tribution of  propeii:y  amongst  some  of  his  children. 
At  that  time  he  executed  a  deed  by  which  he  con- 
veyed to  John  T.  Wootton  and  Lucy  D.  his  wife  about 
five  hundred  acres  of  the  land  left  to  her  by  the  will 
of  1836.  The  boundaries  of  this  land  separating  the 
land  conveyed  from  the  land  reserved,  are  described  in 
the  deed  as  follows:  ••'  Beginning  at  the  mouth  of  my 
spring  branch  w^here  it  enters  into  Marrowbone  creek; 
up  the  said  branch  to  the  bridge  on  the  public  road; 
thence  running  along  the  road  a  few  rods  to  where  the 
cross  fence  joins  the  lane  fence  that  divides  that  paii: 
of  the  land  that  I  now  convey  from  the  balance  of  the 
tract;  thence  along  the  said  fence  to  my  horse  lot 
near  Jarrett  Patterson's;  thence  a  direct  line  to  my 
line   formerly    known   as    Ilarmer's,  &c.  Order  line; 


Wootton 

V. 
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thence,"  &c.  tracing  the  outer  boundaries  of  the  tract     1855. 
to  the  creek,  and  down  the  creek  to  the  beginning,    xerm?^ 
The  Jarrett  Patterson  here  spoken  of,  was  the  overseer 
of  John  T.  Wootton,  living  on  the  land  conveyed  to 
Wootton   and  wife,  and  of  which  he   had   been  pre-    Redd's 
viously  put  into  possession.  Aals. 

The  spring  which  was  the  source  of  the  spring 
branch,  was  about  one  hundred  and  twenty-five  yards 
south  of  the  mansion-house,  and  was  that  from  which 
water  was  taken  for  use  at  the  house.  The  branch 
ran  from  thence  nearly  east  to  Marrowbone  creek. 
From  its  mouth  to  the  bridge  w^as  seventy-three  poles; 
and  from  the  bridge  to  the  spring  w^as  tw^o  hundred 
and  seventeen  poles;  and  from  the  spring  to  the  near- 
est point  in  the  line  of  the  deed  to  Wootton  and  wife 
wa^  one  pole  and  twenty  one  links.  Between  the 
spring  branch  and  the  fence  described  in  the  deed  there 
was  a  slip  of  land  of  about  nine  acres,  a  part  of  it 
marshy,  and  a  part  rugged;  and  the  whole  of  little 
intrinsic  value.  The  fence  seems  to  have  crossed  the 
branch  about  one  hundred  yards  below  the  spring,  and 
to  have  run  for  some  fifty  yards  on  the  north  of  the 
branch,  and  then  recrossed*  it.  This,  however,  it  was 
said  was  occasioned  by  the  filling  up  of  the  natural 
channel  of  the  creek,  so  as  to  divert  the  water  to  the 
south  side  of  the  fence;  the  natural  channel  being  on 
the  north  side.  The  line  from  the  horse  lot  to  the 
Order  line  was  about  one  hundred  and  twenty  poles. 
From  the  spring  to  the  Order  line  was  still  fiirther. 

In  1850  John  Redd  departed  this  life,  having  made 
a  will  and  several  codicils  thereto,  which  were  duly  ad- 
mitted to  probat.  This  will  was  dated  on  the  17th  of 
May  1843.  By  the  first  clause,  he  states  that  he  has 
made  advancements  to  his  son  Waller  Redd  equal  to 
his  share  of  the  testator's  estate ;  and  therefore  he  gives 
one  dollar  to  Waller  Redd's  daughter.  The  second 
clause  of  his  will  is  as  follows : 
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1855.         **  I  give  and  devise  to  my  daughter  Lucy  D.  Woot- 
'^Term^'^  ton  all  that  part  of  my  Marrowbone  lands  whereon  I 

now  live  in  the  county  of  Henry,  beginning  on   my 

Wootton  spring  branch  at  the  bridge;  running  up  the  ditch  of 
Redd's  said  branch  to  the  head  of  said  branch ;  thence  with 
&\?8..  ^^^^  '^"^  heretofore  deeded  by  me  to  John  T.  Woottoii 
and  the  said  Lucy  D.  Wootton  to  the  Order  line,  to 
her  the  said  Lucy  D.  Wootton  and  her  heirs  forever.'* 
The  language  of  this  devise  to  the  word  "beginning," 
was  copied  from  the  will  of  1836. 

After  some  other  devises  to  two  sons,  he  gives  to 
his  soli  Edmund  B.  Redd  about  eighteen  acres  of  land, 
specifying  the  boundaries.  This  land  adjoined  the 
land  on  which  the  testator  lived,  but  it  was  insisted 
by  Lucy  D.  Wootton  that  it  was  not  a  part  of  what 
was  called  his  Marrowbone  lands.  He  also  gave  to 
him  another  tract  of  one  hundred  and  twenty  acres  not 
connected  with  the  lands  on  which  he  lived.  And  he 
then  directed  all  the  residue  of  his  estate,  real  and 
personal,  to  be  sold  on  a  credit  of  twelve  months,  and 
the  proceeds  to  be  divided  into  eight  parts,  one  of 
which  he  gave  to  each  of  his  children  then  living,  and 
to  the  descendants  of  other  children  who  were  dead. 
By  a  codicil  to  his  will  he  gave  to  Lucy  D.  Wootton 
one  thousand  dollars.  By  his  will  he  appointed  his 
son  John  G.  Redd  and  his  sons  in  law  James  M.  Smith 
and  John  T.  Wootton  his  executors;  and  by  a  codicil 
made  in  1845,  he  says  that  John  T.  Wootton  having 
died,  he  appoints  his  son  in  law  Peter  H.  Dillard  one 
of  his  executors:  And  the  three  qualified  as  such; 
though  John  G.  Redd  seems  to  have  died  shortly  after- 
wards. 

The  surviving  executors  having  advertised  the  lands, 
including  the  home  place,  to  be  sold,  Lucy  D.  Woot- 
ton in  January  1851,  tiled  her  bill  in  the  Circuit  court 
of  Henry  county,  in  which  she  set  out  the  will  and 
codicils  of  John   Redd,  and   insisted  that  under  the 


COURT   OF   APPEALS    OF   VIRGINIA.  201 

second  clause  of  the  will,  all  the  testator's   Marrow-     1855. 
bone  lands  on  the  west  side  of  the  creek,  were  given    xermu^ 

to  her;  and  she  prayed  that  the  sale  of  these  lands  

might  be  enjoined.     By  an  amended  bill  she  made  all  ^^^^^^ 
the  devisees  parties.     Dillard,  one  of  the  executors,    Redd's 
answeretl,  expressing  the  belief  that  it  was  ttie  inten-     ^als. 
tion  of  the  testator  to  give  to  the  plaintiff  the  whole 
of  the  tract  on  which  he  lived;  and  that  he  had  done 
so  by  his  will.     Smith,  the  other  executor,  denied  that 
such  was  the  intention  of  the  testator,  or  the  effect  of 
his  will.     He  insisted  that  the  testator  only  gave  to 
the  plaintiff  the  slip  of  land  lying  between  the  fence 
mentioned  in  the  deed  and  the  spring  branch;  and  he 
said  that  he  had  always  been  willing  she  should  take 
that  into  her  possession.     William  O.  Fontaine  was 
the  only  adult  devisee  who  answered  the  bill :  He  took 
the  same  grounds  as  the  executor  Smith. 

Several  witnesses  were  examined,  who  expressed  the 
opinion  from  conversations  with  the  testator,  that  he 
considered  the  spring  branch  as  the  line  between  him- 
self and  John  T.  Wootton  and  wife,  under  the  deed 
made  to  them :  But  it  was  proved  that  he  had  culti- 
vated a  small  slip  of  ground  south  of  the  creek  after 
the  execution  of  the  deed.  The  result  of  the  other  evi- 
dence has  been  already  given,  or  it  will  be  found  stated 
in  the  opinion  of  Judge  Lee. 

The  cause  came  on  to  be  heard  in  May  1852,  when 
the  court  held,  that  under  the  second  clause  of  the  will 
of  John  Redd,  the  plaintiff  could  only  claim  the  land 
lying  between  the  fence  and  the  spring  branch;  and 
dissolved  the  injunction, and  dismissed  the  bill.  Where- 
upon the  plaintiff  obtained  an  appeal  from  one  of  the 
judges  of  this  court. 

The  case  was  elaborately  argued  by  John  T,  Wootton 
and  PattoUy  for  the  appellant,  and  Boiddin  and  Robin- 
son^ for  the  appellees;  but  the  questions  raised,  and 
Vol.  XII — 26 
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1855.     the  authorities  cited,  are  stated  by  the  judge,  and  need 
Tem!^   not  be  repeated. 


Wootton 


V. 


Lee,  J.     The  questions  for  the  determination  of  the 

Redd'e   court  in  this  cause,  relate  to  the  construction  and  legal 

&al8.    eft'cct  of  the  second  clause  of  the  will  of  John  Redd 

deceased.     The  will  bears  date  on  the  2l8t  of  February 

1843 ;  and  the  clause  in   question  is  in  the  following 

words : 

"  Second.  I  give  and  devise  to  my  daughter  Lucy  D. 
Wootton,  all  that  part  of  my  Marrowbone  lands  whereon 
I  now  live,  in  the  county  of  Henry,  beginning  on  my 
spring  branch  at  the  bridge:  running  up  the  ditch  of 
said  branch  to  the  head  of  said  branch;  thence  with 
the  line  heretofore  deeded  to  John  T.  Wootton  and 
Lucy  D.  Wootton,  to  the  Order  line,  to  her  the  said 
Lucy  D.  Wootton  and  her  heirs  forever." 

At  the  date  of  the  will  the  testator  owned  about 
fifteen  hundred  acres  of  land  situate  on  both  sides  of 
the  creek  named,  of  which  between  eight  and  nine 
hundred  acres  lay  on  the  west  side  of  the  creek,  and 
between  six  and  seven  hundred  on  the  east  side.  The 
testator  resided  on  the  west  side;  and  it  appears  that 
the  land  on  the  eastern  side  was  tended  and  cultivated 
separately  from  that  on  the  western  side,  with  a  dif- 
ferent overseer  and  a  distinct  set  of  hands.  Near  the 
mansion-house  of  the  testator  wa8  a  spring  from  which 
flowed  the  branch  referred  to  in  the  will  as  the 
"spring  branch,"  emptying  into  Marrowbone  creek. 
Eunning  across  that  portion  of  the  land  lying  on  the 
west  side  of  the  creek  in  a  direction  nearly  parallel  to 
that  of  the  creek,  was  a  road  designated  the  "  Mar- 
rowbone road,"  which  divided  the  land  on  that  side 
into  two  parts,  one  of  which,  that  bordering  on  the 
creek,  was  about  a  third  of  the  whole  on  that  side. 
This  road  crossed  the  spring  branch  upon  a  bridge  at 
a  point  which  would  appear   to   be   some  eighty  or 
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ninety  poles  from  its  mouth,  and  this  "Pole  hridge,"      1855. 
a^  it  Is  called,  is  designated  in  the  will  as  the  place  of    xerm^^ 

beginning  of  the  land  devised  to  Mrs.  Wootton.     Some  

years  i»reviously  to  tlie  making  of  this  will,  the  testa-  ^^^^*^" 
tor  had  owned  somewhere  in  the  neighborhood  of  five  Redd's 
hundred  acres  more  of  laud  on  the  west  side  of  the  ^K^als. 
creek,  and  constituting  a  part  of  his  then  mansion-  * 
house  tract;  being  the  upper  portion  upon  the  creek. 
By  a  will  made  in  1836  he  had  given  to  his  daughter 
Mrs.  AVootton,  (wife  of  John  T.  Wootton,)  a  consider- 
able portion  of  this  land  on  the  west  side  of  the  creek, 
being  the  upper  portion  thereof  commencing  on  the 
creek  at  the  upper  corner  at  or  near  the  ford  of  the 
creek  which  is  designated  as  that  near  Dr.  George 
Hairston's;  thence  running  down  the  creek  to  the  ford 
used  in  passing  from  the  testator's  house  to  his  planta- 
tion on  the  eastern  side  of  the  creek  called  Dillon's; 
thence  leaving  the  creek  by  several  courses  bearing  in 
a  northwesterly  direction  to  the  back  line;  and  thence 
with  the  exterior  lines  to  the  beginning;  containing 
between  nine  hundred  and  a  thousand  acres  of  land, 
and  embracing  the  mansion-house,  the  spring,  and  the 
appurtenances.  Subsequently,  by  deed  dated  on  the 
21st  of  April  1838,  the  testator  conveyed  to  John  T. 
Wootton  and  wife  part  of  the  land  which  he  had  thus 
given  to  Mrs.  Wootton  by  the  will  of  1836,  of  which 
part,  supposed  to  be  about  five  hundred  acres,  it  is 
recited  in  the  deed  that  he  had  already  placed  John 
T.  Wootton  in  possession.  The  land  thus  conveyed  to 
•  Wootton  and  wife  is  described  as  beginning  at  the 
mouth  of  the  spring  branch  on  Marrowbone  creek; 
thence  up  the  branch  to  the  bridge  on  the  public  road; 
thence  along  the  road  a  few  rods  to  where  the  cross 
fence  joins  the  lane  fence  that  divides  the  part  con- 
veyed from  the  balance  of  the  tract;  thence  along  the 
said  fence  to  a  lot  designated;  thence  a  direct  line  to 
the  line  known  as  "Harmer's,  &c.  Order  line;"  thence 
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1855.     with  the  exterior  lines  of  the  tract  to  Marrowbone 

TermT  cJ^^^k;    and  thence  down  the   creek  to  the  place  of 

beginning.     The  fence  referred  to  in  this  deed  as  the 

^    "  division  line,  begins  at  the  line  fence  a  tew  rods  from 
Redd's    the  Pole  bridge  across  the  spring  branch  before  re- 

&&\s,  ferred  to,  and  runs  up  the  branch  to  a  point  at  which 
.  it  crosses  its  modern  channel  at  a  distance  of  about  one 
hundred  yards  below  the  spring.  Between  this  fence 
and  the  branch  below  the  point  of  intersection,  and 
bounded  on  the  southeast  by  the  lane  fence,  there  is 
embraced  a  small  piece  of  land  ascertained  to  be  about 
nine  acres. 

The  appellant  contends  that  under  the  terms  of  the 
will  the  whole  of  the  lands  owned  by  the  testator  lying 
on  the  west  side  of  Marrowbone  creek,  was  devised  to 
her,  (excepting  a  small  piece  of  about  eighteen  acres 
devised  to  the  testator's  son  ?]dmund  B.  Redd,)  the 
quantity  being  about  eight  hundred  and  fifty  acres  by 
one  survey,  and  about  eight  hundred  and  sixty-five  by 
another.  The  appellees  insist  that  what  is  descril)ed 
by  those  terms  is  the  strip  above  mentioned  of  nine 
acres,  and  that  this  strip  only  passes  by  the  de\nse.  Or 
if  it  do  not  satisfy  the  terms  of  the  description,  then 
that  the  subject  is  so  vaguely  and  imperfectly  described 
that  the  devise  is  void  for  uncertainty. 

That  the  clause  in  question  is  involved  in  some 
doubt  and  obscurity,  will  be  apparent  when  it  is  con- 
sidered that  the  testator  ha.s  used  a  form  of  expression 
which  may  import  the  whole  of  the  tract  on  which  he 
resided,  lying  west  of  Marrowbone  creek,  or  a  part  of 
that  tract  only,  according  to  the  force  and  eftect  of  the 
particulars  of  description  or  boundary  which  he  has 
superadded;  and  when  it  is  ascertained  that  the  sup- 
posed boundaries  of  themselves  embrace  nothing;  that 
they  constitute  no  diagram;  that  in  effect  they  form 
but  one  irregular  line  the  termini  of  which,  the  Pole 
bridge  at  one  extremity  and  the  intersection  with  the 
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"Order  line"  at  the  other,  are  nearly  one  mile  apart.      1855. 
But  however  great  may  be  the  doubt  and  obscurity    xermT 

which  rest  upon  the  subject,  ahd  however  difficult  may 

be  the  task  of  eviscerating  the  intention  of  the  testar  ^^<>^^t<^'^ 
tor,  ^till  if  it  can  be  ascertained   by   any  legitimate  Redd's 
means,  it  must  be  held  sacred,  and  full  eftect  must  be     ^als. 
given  to  it. 

In  performing  the  duty  of  expounding  a  will,  the 
court  will  make  the  amplest  allowance  for  the  unskill- 
ful ness  and  negligence  of  the  testator,  technical  in- 
formalities will  be  disregarded,  the  most  perplexing 
complications  of  words  aiul  sentences  will  be  carefully 
unfolded,  and  the  traces  of  the  testjitor's  intention  will 
be  diligently  sought  out  in  every  part  of  the  instru- 
ment, and  the  whole  carefully  weighed  together. 

Xor  in  the  performance  of  this  duty  will  the  judicial 
expositor  be  confined  to  its  mere  contents.  For  an 
investigation  into  the  state  of  facts  under  which  the 
will  was  made  will  often  materially  aid  in  elucidating 
the  scheme  which  the  testator  had  in  mind  for  the  dis- 
position of  his  estate.  Hence  he  will  endeavor  to 
place  himself  in  the  situation  of  the  person  whose 
language  he  is  called  on  to  interpret;  and  a.s  this  can 
only  be  done  by  the  aid  of  extrinsic  evidence,  such 
evidence  may  be  resorted  to  for  the  [iurpose  of  show- 
ing the  situation  of  the  testator  and  the  state  of  his 
family  and  of  his  property  at  the  time  of  making  his 
will.  And,  generally,  evidence  may  be  received  as  to 
any  facta  known  to  the  testator  which  njay  reasonably 
be  supposed  to  have  influenced  him  in  the  disposition 
of  his  property,  and  as  to  all  the  surrounding  circum- 
stances at  the  time  of  making  the  will.  Wigram  on 
Admission  of  Extrinsic  Evidence  in  Aid  of  the  Inter- 
pretation of  Wills,  p.  11,  et  seq.  Proposition  5,  p.  51. 
Ibid.  p.  57;  Smith  v.  Bell,  6  Peters'  R.  68,  75;  Doe  v. 
Martin,  I  Xev.  &  Mann.  524;  Shelton  v.  Shelton,  1 
Wash.   53,  56;  Kennon  v.  McJRobais,  Ibid.   ?6,   102; 
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1855.     ElUs  V.   Merrmack  Britlge,  2  Pick.  E.   243;  Braiaerd 
Teim7  ^*    Cfa^^'Yn/,  16   Conn.   R.  1.      But   if  after   exploring 

throughout  the    entire  "contents   of   the   instrument, 

cotton  ^|(jgj  y^y  ^  knowledge  of  all  the  facts  known  to  the 
Redd*8  testator  and  of  all  the  circumstances  surrounding  him 
&al8.  ^t  the  time  of  making  it,  the  judicial  expositor  is 
unable  to. penetrate  through  the  obscurity  in  which 
the  testator  ha»s  involved  his  intention  as  to  a  material 
fact,  the  failure  of  the  intended  testamentary  disposi- 
tion is  the  inevitable  consequence.  Conjecture  cannot 
be  permitted  to  usurp  the  place  of  Judieial  conclusion, 
nor  to  supply  what  the  testator  has  failed  sufficiently 
to  indicate.  The  law  has  provided  a  definite  successor 
to  the  estate  in  the  absence  of  a  testamentary  disposi- 
tion, and  the  heir  is  not  to  be  disinherited  unless  by 
express  words  or  necessary  implication.  1  Jarman  an 
Wills  315;  Wigram  on  Ex.  Ev.  Prop.  6,  p.  11;  1 
Greenleaf's  Ev.  §  287,  n  1. 

The  parties  in  this  case  have  taken  much  testimony 
as  to  the  situation  of  the  testator  and  his  family  and 
property,  and  of  other  facts  and  circumstances  sur- 
rounding him  at  the  time  of  making  his  will,  with  a 
view  to  elucidate  his  intention  and  the  scheme  which 
he  had  framed  for  the  disposition  of  his  property. 
That  all  the  evidence  of  this  character  may  pro^ierly 
and  legitimately  be  considered  in  passing  upon  the 
construction  of  the  will,  cannot  be  doubted.  But 
there  is  another  kind  of  testimony  also  ottered,  which 
comes  in  a  more  questionable  shape,  and  to  which  ex- 
ception has  been  taken.  With  a  \new"  to  show  that  it 
was  the  intention  of  the  testator  in  the  second  clause 
of  his  will  to  give  to  her  all  of  the  land  which  he 
owned  on  the  west  side  of  Marrowbone  creek,  (except- 
ing the  snudl  piece  devised  to  Edmund  Redd,)  the 
ai)pellant  has  taken  the  depositions  of  various  wit- 
nesses to  prove  declarations  made  by  the  testator,  that 
he  had  given  that  part  of  his  lands  to  her  by  hi:^  will. 
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or  that  it  would  be  hers  at  his  death,  or  that  he  in-     1855. 

tended  to  give  it  to  her  at  his  death,  or  other  state-    xerm!^ 

ments  of  the  like  import.     The  proofs  of  this  charac 

ter  are,  however,  far  from  being  satisfactory.     Some  of  ^^^^^^^'^ 

the  witnesses  by  whom  they  are  made  are  effectually    Redd's 

ex'or 
discredited.     Others  appear  to  differ  as  to  what  the     &al8. 

testator  stated  he  intended  for  Mrs.  Wootton.  For 
example,  the  witness  Patterson  states  that  he  under- 
stood the  testator  to  say  she  would  get  the  land  down 
to  the  mouth  of  Crouch's  branch;  thence  up  the 
branch  and  crossing  the  road  to  the  "Order  line;"  and 
that  the  place  called  "Crouch's  field"  was  to  be  sold 
along  with  the  land  on  the  opposite  side  of  the  creek 
called  "Wash's  place"  or  "the  quarter."  And  yet 
Crouch's  field  constituted  a  considerable  portion  of 
the  mansion-house  tract  on  the  west  side  of  the  creek, 
which  is  now  claimed  by  the  appellant.  But  if  the 
testimony  of  this  character  were  sufficiently  clear  and 
explicit,  I  should  think  it  not  entitled  to  any  consider- 
ation. It  is  well  settled  that  such  evidence  is  inad- 
missable  to  made  out  a  testamentary  gift.  A  party 
seeking  to  maintain  a  devise,  rriust  show  it  by  a  will 
in  writing;  and  it  would  be  wholly  inconsistent  with 
this  rule,  where  a  testator  has  failed  to  make  a  perfect 
and  explicit  disclosure  of  his  scheme  of  disposition  in 
his  will,  to  permit  its  deficiencies  to  be  supplied  by 
parol  proofs  of  declarations  of  the  testator,  or  other 
similar  evidence  of  actual  intention.  The  enquiry  is 
not  what  the  testator  meant  to  express,  but  what  the 
words  which  he  has  used  do  express;  and  to  such  an 
enquiry  evidence  of  instructions  given  by  the  testator 
for  his  will,  or  of  his  declarations  as  to.  what  were  his 
intentions  in  the  disposition  which  he  had  made,  or  as 
to  the  disposition  which  he  intended  to  make  of  his 
property,  is  obviously  inapplicable;  and  the  authori- 
ties against  its  admissibility  are  numerous  and  decisive. 
Wigram,  Prop.  6,  p.  83,  89,  97;  Bmnett  v.  Dacis,  i  P. 


1 
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1855.     Wms.  316;  Strode  v.   Lady  Falkhwd,  3  Chy.  K.  98; 

^T^^  ^^^^^'^^  ^'-  ^^ehrin,  Cas.  Temp.  Talbott,  240;  Lord  Wof. 

poU  V.  Earl  of  Cholmondeley,  7  T.  R.  138; '  Newbargh  v. 

Wootton  Newhurgh,  b\\iiM.  R.  364;  Goodringe  v.  Goodrmge,  1 
Redd's  Ves.  sen.  231;  Murray  v.  Jo))es,  2  Ves.  &  Beanie,  313; 
&al8.  Freed  11  v.  Hot  torn,  4  Add  p.  &  Ell.  76;  Hiscock3  v.  i7<>- 
f'o^'A/?,  5  Mees.  &  Welsb.  363;  Miller  v.  Trarers^  8  Biiig". 
R.  244;  J>/rA'5o??  v.  &7/,  11  Jolm.  R.  201.  The  only 
exceptions  to  the  rule  are  certain  special  cases  in  which 
it  is  found  that  the  terms  used  apply  indifferently  and 
without  ambiguity  to  each  of  several  different  subjects 
or  persons.  In  such  cases  e\ndence  will  be  received  to 
prove  which  of  the  subjects  or  persons  so  described 
was  intended  by  the  testator.  Wigram,  Prop.  7,  p. 
101;  p.  183,  pi.  215. 

Laying  aside  then  all  these  declarations  of  the  tes- 
tator, and  other  similar  e\ndence  of  actual  intention, 
as  contradistinguished  from  the  surrounding  circum- 
stances, we  must  endeavor,  with  the  aid  of  the  latter, 
to  place  ourselves  in  his  situation,  and  thus  interpret 
the  language  he  has  used.  We  must  declare,  if  we 
can,  what  intention  he  has  expressed  with  sufficient 
legal  certainty,  not  the  intention  which  he  may  have 
entertained,  but  which  he  has  failed  sufficiently  to 
manifest.  Guy  v.  Sharp,  1  Myl.  &  Keen  589,  602; 
Martin  v.  Dt-inhmfer,  2  Beav.  R.  215. 

In  the  construction  of  wills  it  is  a  well  settled  rule 
that  effect  must  be  given  to  every  word  of  the  will,  if 
any  sensible  meaning  can  be  assigned  to  it  not  incon- 
sistent with  the  general  intention  on  the  whole  will 
taken  together.  Words  are  not  to  be  changed  or  re- 
jected unless  they  manifestly  conflict  with  the  plain 
intention  of  the  testator,  or  unless  they  are  absurd, 
unintelligible  or  unmeaning,  for  want  of  any  sqbject 
to  which  they  can  be  applied.  Gray  v.  Minnethoiye^ 
3  Ves.  jr.  R.  103;  Constantine  v.  Constantinc,  6  Ves.  R. 
100;  Doe  ex  de/u.  Baldwin  v.  Eawding,  2  Barn,  &  Aid. 
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441,  451;   Chambers  v.    Brailsford^  2   Meriv.    R.    25;      1855. 

Doe  V.  Lyford,  4  Man.  &  Sel.  550.     And  though  it  ^TelS7 

may  be  possible  the  testator  intended  to  give  more,  

yet  if  there  be  a  subject  found  to  satisfy  the  deserip-  ^^^^^^"^ 

tion,   the   court   can   neither   enlariJ^e   nor   extend  it.    Redd's 

ex'or 
Doe  ex  dem.   Chichester  v.   Oxendeii^  3  Taunt.  R.  147;     &al8. 

Doe  ex  dem.  Oxenden  v.  Chichester^  4  Dow.  Pari.  R.  65; 
Jackson  v.  Sill,  11  John.  R.  201. 

But  where  the  subject  is  sufficiently  and  clearly 
ascertained,  though  there  be  added  particulars  of  de- 
scription which  are  found  to  be  false  or  mistaken, 
eftect  will  be  given  to  the  devise  notwithstanding; 
and  these  false  or  mistaken  particulars  of  description 
will  be  rejected.  Here  the  maxim  ^^ falsa  dcmoiistratio 
noH  nocei  cum  de  corpore  constat"  properly  applies. 
Thus,  where  a  testator  devised  "all  that  his  farm 
called  Drogue^ s  farm,  in  the  parish  of  Darley,  now  in 
the  occupation  of  A.  Clay ;"  but  two  certain  closes 
which  were  part  of  Trogae's  farm  were  not  in  the 
occupation  of  the  person  named.  Yet  it  was  held  that 
the  devise  embraced  the  whole  of  Trogue's  farm,  and 
was  not  affected  by  the  mistaken  terms  of  description 
superadded;  which  might  accordingly  be  rejected. 
Goodtiile  v.  Southern,  I  Mau.  &  Sel.  299.  So  where  a 
testator  devised  to  his  wife  his  farm  at  Bovington,  in 
the  tenure  of  John  Smith,  ^,  a  portion  of  the  farm  was 
excepted  out  of  the  lease  to  Smith,  but  it  was  held 
that  the  words  "in  the  tenure  of  JbA/i  Smith,"  were 
but  additional  terms  of  description  of  a  subject  already 
sufficiently  designated,  and  being  mistaken,  might  be 
rejected.  So  that  the  whole  of  the  farm  was  held  to 
have  passed  by  the  devise.  Goodtiile  v.  Paul,  2  Burr. 
R.  1089.  So  where  there  was  a  devise  of  all  of  a 
Yarm  and  lands  called  CoWs  Foot  farm  now  on  lease  to 
Mary' Fields  at  the  yearly  rent  of  one  hundred  and  fifty 
pounds,  a  close  of  seven  acres,  part  of  Coifs  Foot  farm, 
but  excepted  out  of  Mary  Fields'  lease,  was  held  to 
Vol.  XII— 27 
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1855.     have  passed.     Down  v.   Down^  7  Taunt.  R.  343.     So 
*^TernP  where  a  testatrix  devised  all  her  Briton  Ferry  estate, 

which  was  afterwards  described  as  "situate,  lying  and 

Wootton  i)eing  iu  the  county  of  Glamorgan  in  the  principality 

Redil's    of  Wales."     A  part  of  tlie  Briton  Ferry  estate  was  in 

&al8.     ^^^^  situate  in  the  county  of  Brecon;  yet  held  that  the 

whole  pjissed.     Doe  v.  Earl  of  Jersey^  1  Barn.  &  Aid. 

550. 

A  similar  decision  was  made  in  a  case  in  Marvland, 
in  which  a  testator  devised  a  tract  of  land  by  name, 
but  which  he  went  on  to  describe  as  lying  i!i  a  parti- 
cular county.  This  was  deemed  but  a  mistaken  de- 
scription, and  it  was  held  that  the  whole  tract  passed 
though  part  lay  in  another  county.  Hammond  v. 
Eklyly,  5  Ilarr.  k  John.  245.  See  also  H<(stead  v. 
Searle^  1  Ld.  Raym.  728;  Wrottsley  v.  Adams,  Plowd. 
187,  191 ;   Goodright  v.  Pears^,  11  East.  57. 

The  doctrine  of  these  and  similar  cases  the  counsel 
for  the  appellant  seek  to  invoke  into  this  case.  They 
maintain  that  as  the  particulars  of  description  in  the 
nature  of  boundaries  contained  in  the  devise  to  her 
constitute  together  but  one  irregular  line,  the  tei^mwi 
of  which  are  nearly  one  mile  apart,  describe  nothing, 
embrace  nothing,  they  must  be  disregarded.  It  is 
argued  with  great  force  that  if  such  particulars  giving 
a  false  or  mistaken  description  of  the  subject,  would 
not  defeat  the  devise,  still  less  should  they  do  so,  if 
they  give  no  description,  if  they  amount  to  nothing 
more  than  an  abortive  and  ineffectual  effort  to  describe 
something  which  it  is  impossible  for  them  to  describe. 
It  is  therefore  insisted  that  these  particulars  of  boun- 
dary should  be  wholly  rejected  as  unmeaning  and 
insensible,  and  that  the  subject  of  the  de\ise  should 
be  ascertained  from  the  previous  description,  which* 
they  allege  is  sufficient  to  identify  it  as  the  "home 
place"  of  the  testator,  or  the  whole  of  his  Marrowbone 
lands  lying  on  the  west  side  of  the  creek. 
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But  in  order  to  britifir  this  case  within  the  influence     1855. 

.  Januarv 

of  the  principle  asserted  in  the  cases  above  cited,  and    Term.* 


Wootton 

V. 


the  other  cases  to  be  found  to  the  same  effect,  and  to 
reject  the  particulars  of  boundary  found  in  the  devise, 
it  must  appear  that  the  other  words  of  the  clause  give  Redd's 
a  clear,  certain  and  unambiguous  description  of  the  &als. 
subject  devised;  and  that  the  particulars  given  are  but 
words  of  suggestion  and  affirmation  superadded  as 
further  descriptive  of  a  subject  already  and.  efficiently 
indicated.  If  on  the  other  hand,  such  particulars  are 
restrictive  in  their  character,  if  they  serve  to  narrow  * 
and  limit  the  extent  of  the  subject  pointed  out  by  the 
previous  words,  they  never  can  be  rejected.  And  if 
there  be  a  subject  found  which  satisfies  the  whole  de- 
scription taken  together,  evidence  cannot  be  received 
to  show  that  the  testator  intended  a  greater  or  differ- 
ent subject.  If  this  were  permitted,  it  would  be  in 
effect  to  make  a  will  for  a  testator  by  parol  when  the 
law, requires  that  it  shall  be  evidenced  by  writing. 
And  it  would  be  dangerous  to  permit  words  of  restric- 
tion used  in  a  will  intended  to  narrow  or  curtail  the 
dimensions  of  the  subject  pointed  out,  to  be  rejected, 
and  allow  the  party  to  claim  under  the  general  terms 
of  the  devise  discharged  of  the  restriction.  The  effect 
might  be  to  impute  to  a  testator  a  meaning  which  he 
never  intended,  and  to  make  him  thus  give  the  whole 
when  it  was  his  wish  and  intention  to  give  part  only. 
Thus  for  example,  in  this  case,  if  the  testator's  man- 
sion-house tract,  instead  of  lying  wholly  within  the 
county'  of  Henry,  had  lain  partly  in  that  county  and 
partly  in  Pittsylvania,  and  he  had  omitted  the  name  of 
the  county  in  this  clause  of  his  will,  so  that  it  read  "I 
give  to  my  daughter  Lucy  D.  Wootton  all  that  part  of 
my  Marrowbone  lauds  whereon  I  now  live  in  the 
county  of  ."     Here  would  be  an  imperfect,  in- 

complete description,  creating  an  ambiguity  patent  on 
the  face  of  the  will.     Nor  could  the  blank  be  filled  by 
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1855.     evidence.     Hunt  v.  Hort^  3  Bro.  C.  C.  311 ;  Miller  v. 
^Te^m"^   T^<^^'^r8,  8  Bing.  R.  244;  Wigrara,p.  88,  pi.  121.     The 

superadded  words,  however,  could  not  be  regarded  as 

Wootton  merely  words  of  description  of  a  subject  alread}'  suffi- 
Redd's  ciently  described.  They  would  plainly  appear  to 
Aals.  have  been  intended  to  be  words  of  restriction,  and  to 
reject  them  would  be  to  give  the  whole  of  the  lauds 
in  both  counties,  when  it  was  the  testator's  intention 
to  give  the  part  lying  in  one  only.  Xumerous  eases 
in  which  words  of  description  found  in  a  devise  were 
yet  held  to  be  restrictive,  and  therefore  such  as  were 
not  to  be  disregarded  are  to  be  found  in  the  reported 
decisions.  Thus  in  Wooddev  v.  OshoufHy  Oro.  Eliz. 
674,  the  words  ''in  Cokejield'^  were  held  to  be  restric- 
tive, and  to  limit  the  devise  of  all  the  testator's  Hayes 
land  to  such  as  he  had  in  Cokefield^  though  it  appeared 
that  he  had  other  lands  called  Hnt/es  lands  in  CranjiehL 
In  Parkin  v.  Parkin^  5  Taunt.  R.  321,  the  devise  was 
of  all  the  lands,  tenements,  &c.  of  the  testator  in  the 
township  of  Thurgolcuid^  ''then  in  his  own  oecupa^ 
tion."  At  the  time  of  making  his  will  the  testator 
was  seized  of  a  messuage  and  five  acres  of  land  in  the 
township  of  Thunjoland^  which  were  then  in  his  own 
occupation.  lie  wa^  also  seized  of  an  inn  and  nine 
acres  of  land  in  the  same  township,  but  which  were 
not  at  that  time  occupied  by  him.  Held,  that  the 
words  of  occupation  were  clearly  restrictive,  and  that 
the  inn  and  nine  acres  did  not  pass  by  the  devise.  So 
where  a  testator  reciting  that  he  was  seized  of  divers 
freehold  lands  in  IsUnr/ton,  and  certain  copyholds,  ''and 
all  which  lands^  Sre.  were  subject  to  a  vHyrtgage  thereof 
made  by  Ami,"  (which  he  described,)  gave  and  devised 
all  his  said  freehold  and  copyhold  lands  and  heredita- 
ments. At  the  date  of  the  will  the  testator  owned 
twenty -one  acres  of  freehold  lands  in  Islington^  which 
were  not  embraced  by  the  mortgage  mentioned  in  the 
\v\\\ ;  and  it  was  held  that  the  words  referring  to  the 
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mortgage  were  to  be  regarded  as  restrictive,  so  that     1855. 
the  twenty-one  acres  did  not  pass  by  the  devise.     Pid-    xermT 

Ihi  V.  Pullhi,  3  .Biiig.  R.  47.     In  Jackson  v.  S'dl^  the  

words  ''which  I  now  ojcupy,"  annexed  to  a  devise  of  ^^^^^^ 
lands,  were  held  to  be  restrictive,  and  not  such  terms    Redd^s 
of  additional  description  as  could  be  rejected;  and  it     &al8. 
was  accordingly  held  that  a  tract  of  land  of  ninety 
acres,  which  the  testator  had  leased  to  another  person 
before  making  his  will,  did  not  pass  by  the  devise.     So 
in  another  case,  the  words  **on  which  I  now  live,"  an- 
nexed to  a  devise  of  lands,  received  a  similar  construc- 
tion, and  were  held  to  exclude  a  lot  of  sixteen  acres 
not  adjoining  and  which  had  been  on  lease  to  others. 
Jackson  v.  Moyer^  13  John.  R.  581.     Other  cases  are 
to  be  found  in  which  under  dift'erent  forms  the  same 
principle  is  asserted  and  enforced. 

We  come  then  to  the  question  whether  the  words  of 
local  description  in  the  nature  of  boundaries  found  in 
the  devise  in  this  ca«e  are  terms  of  additional  descrip- 
tion merely  superadded  where  the  subject  of  the  de- 
vise hud  been  already  clearly  and  unmistakably  indi- 
cated, as  the  whole  of  the  lands  on  the  west  side  of 
Marrowbone  creek?  Or  were  those  words  intended  to 
be  restrictive  in  their  character,  so  as  to  limit  the  de- 
vise to  a  portion  of  those  lands,  and  if  so,  to  what 
portion?  And  here  the  enquiry  at  once  suggests  itself, 
why  should  the  testator,  if  he  had  intended  to  give  the 
whole  of  the  lands  on  the  west  side  of  the  creek,  have 
added  any  boundaries  at  all  ?  The  obvious  and  plain- 
est mode  of  making  such  a  devise  would  have  been  to 
give  all  the  lands  on  the  west  side  of  the  creek,  or  in 
the  tbrm  adopted  by  the  testator,  to  stop  at  the  end  of 
the  words  "whereon  T  now  live,"  and  the  addition  of 
boundaries  was  wholly  unnecessary.  But  this  he  has 
not  done.  He  has  adopted  a  form  of  expression, 
**all  that  part  of  my  Marrowbone  lands,"  which, 
whilst  it  might  import  all  the  lands  on  the  west  side 
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1855.     of  the  creek  if  it  had  stopped  with  the  words  "  whereon 
^rm7  ^  ^^^  live,"  may  and  must  import  a  part  of  those 

lands  only,  if  the  words  of  description  superadded 

Wootton  operate  to  restrict  it  to  a  part.  And  we  are  not  with- 
Redd's  out  a  history  of  the  particular  form  of  expression  used. 
&al8.  The  words  of  the  devise  were  copied  from  the  will  of 
1836  down  to  the  word  *'  beginning,"  inclusive,  and 
then  difterent  boundaries  were  inserted  in  place  of 
those  found  in  that  will.  By  the  will  of  1836  the  tes- 
tator did  not  give  the  whole  of  the  mansion-house 
tract  or  the  lands  lying  on  the  west  side  of  the  creek 
to  the  appellant,  but  gave  a  part  only:  for  the  boun- 
daries given  excluded  all  that  portion  lying  north  of 
Crouch's  branch  and  of  a  line  running  from  the  public 
road  where  it  crossed  the  branch  to  the  "  Order  line,'' 
being  about  four  hundred  and  five  acres.  So  that  w^e 
see  the  boundaries  which  followed  the  same  form  of 
expression  in  the  will  of  1836  were  intended  to  restrict 
the  general  description  to  that  portion  of  the  land  on 
the  west  side  of  the  creek  lying  south  of  Crouch's 
branch  and  the  line  above  specified.  It  is  true  those 
boundaries  are  replaced  by  diflerent  boundaries  in  the 
will  of  1843;  but  when  the  testator  used  the  same 
form  of  expression  in  the  latter  though  giving  difterent 
boundaries,  it  may  not  be  unreasonable  to  infer  that 
he  intended  the  boundaries  to  perform  a  similar  oflice 
to  that  for  which  they  had  served  in  the  will  of  1836, 
and  restrict  the  devise  to  a  part  of  the  mansion-house 
tract.  It  will  be  seen  too  that  when  the  testator 
speaks  of  the  whole  of  a  tract,  he  says  '*  a  tract,"  and 
gives  a  general  designation  of  the  land  intended,  with- 
out attempting  to  give  the  exterior  boundaries.  Where, 
however,  he  speaks  of  part  of  a  tract,  he  uses  the  ex- 
pression "that  part,"  and  then  goes  on  to  describe 
the  part  intended  by  boundaries  or  some  specific  local 
demarcation.  This  would  seem  to  have  been  his  mode 
of  thought  upon  the  subject,  and  it  may  almost  be  re- 
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garded  as  a  law  of  the  will.     It  tends  to  show  that     1855. 
when  the  testator  uses  the  expression  "  a  part  of  his    Xerm7 

lands/'  he  has  in  mind  a  part  to  be  circumscribed  bv  

metes  and  bounds,  not  the  whole  of  a  tract  to  be  desig-  ^^^^^"^ 
nated  by  general  terms  of  description.  Redd's 

Again.  If  the  testator  intended  to  give  the  whole  ^^als. 
of  the  lands  on  the  west  side  of  the  creek,  why  not 
commence  the  boundaries  at  some  point  on  the  creek, 
or  at  the  terminus  of  some  one  of  the  exterior  lines? 
Why  commence  in  the  middle  of  a  line  at  a  point  some 
eighty  or  ninety  poles  from  the  creek?  If  on  the  other 
hand,  he  intended  to  give  only  the  nine  acres  lying  be- 
tween the  line  of  his  deed  to  Wootton  and  wife  and 
the  spring  branch,  then  he  commenced  his  description 
at  the  point  at  which  he  naturally  would  and  ought  to 
commence  it.  For  it  is  at  that  point  that  the  line  of 
the  deed  deflects  from  the  course  of  the  spring  branch 
and  runs  along  the  lane  to  the  cross  fence,  and  thence 
with  that  fence  as  stated  in  the  deed,  so  as  to  form  a 
diagram  with  the  spring  branch,  embracing  the  nine 
acres,  the  apex  of  which  is  at  the  point  designated  as 
that  of  the  beginning. 

It  is  to  be  observed  too  that  in  the  iifth  clause  of 
his  will  the  testator  gives  to  his  son  Edmund  Redd  a 
part  of  bis  land  lying  on  the  west  side  of  the  ereek, 
which  he  describes  by  specific  boundaries.  This, 
though  perfectly  consistent  with  the  devise  to  Mrs. 
Wootton,  if  it  be  restricted  to  the  nine  acres,  is  yet 
irreconcilable  with  it  if  it  is  to  be  regarded  as  a  devise 
of  all  the  lands  on  the  west  side  of  the  creek.  It  is 
true  that  irreconcilable  devises  may  occur  in  a  will,  so 
that  all  cannot  stand  together,  and  that  in  such  a  case, 
where  the  repugnancy  plainly  appears,  the  prior  de- 
vise must  yield  to  that  which  is  posterior  in  local  posi- 
tion so  far  as  may  be  absolutely  necessary  to  give 
effect  to  the  latter,  but  no  further.  But  where  the 
enquiry  is  as  to  what  is  embraced  in  the  prior  devise, 
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1855.     a  subsequent   devise   may  be  properly   looked   to   a?i 
Tera7  tending  to  show  the  true  subject  of  the  former  devise; 

for  it  will  not  be  supposed  that  the  test^itor  intended  to 

Wootton  gj^,^  j^y  ^j^^  posterior  devise  what  he  had  already  given 
Redd's  by  the  former.  It  is  said,  however,  that  the  land  de- 
Aals.  vised  to  Edmund  Redd  was  not  a  part  of  the  Marrow- 
bone lands.  But  it  is  nowhere  shown  to  be  a  separate 
and  distinct  tract.  Tlie  proofs  are,  I  think,  rather  the 
other  way.  PerkliVi  says  expressly  that  he  believed  it 
was  a  part  of  the  Marrowbone  tract  on  which  the  tes- 
tator lived;  and  Patterson^  Dillon  and  Dnjmy  ^eem  to 
regard  all  the  testator's  lands  on  the  west  side  of  the 
creek  as  part  of  his  home  place  or  Marrowbone  lands. 
It  is  so  laid  down  on  the  plat  of  Wbiiifield ;  on  that  of 
Grans  it  is  not  so  represented.  The  argument  indeed 
is  that  by  the  terms  ''  Marrowbone  lands,"  all  the  tes- 
tator's lands  on  both  sides  of  the  creek  were  included; 
and  that  by  the  words  "all  that  part  of  my  Marrow- 
bone lands  whereon  I  now  live,"  was  meant  that  por- 
tion of  them  lying  on  the  west  side  of  the  creek,  and 
not  a  part  of  the  latter. 

With  regard  to  the  meaning  thus  assigned  to  the 
terms  "Marrowbone  lands,"  I  will  here  remark  that 
whilst  such  a  form  of  expression  is  frequently,  perhaps 
most  usually  employed  to  denote  the  lands  on  both 
sides  of  the  water  course  named,  yet  it  is  not  of  neces- 
sity used  in  that  sense  only.  From  the  situation  of 
lands  on  one  side  relatively  to  a  water  course  and  to 
some  other  stream  uniting  with  the  former  upon  which 
they  may  chance  also  to  lie,  or  from  some  other  local 
circumstance  or  because  they  had  acquired  some  other 
notorious  name  and  designation,  it  might  very  well 
hajipen  that  the  lands  on  the  other  side  only  would 
take  the  name  of  the  particular  water  course.  And 
the  question  is,  in  what  sense  did  the  testator  use  the 
terms?  What  lands  did  he  intend  to  designate  by  the 
words  "Marrowbone  lands?"     The  proofs  tend  rather 
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to  show  that  it  was  his  habit  to  apply  those  terms  to     1855. 

the  mansion-house  tract,  the  lands  on  the  west  side  of    xerm? 

the  creek,  whilst  he  spoke  of  the  lands  on  the  oppo 

site  as  "  Wasl(\'i  place  or  the  quarter,^'  and  sometimes  as     ^^^^ 

''Elf  is' r  Redd^s 

©x*or 
But  it  is  said  there  was  no  inducement  to  give  Mrs.    &  ^ig^ 

Wootton  the  nine  acres;  that  it  was  of  little  value  to 
any  one,  and  of  no  peculiar  value  to  her;  and  that  in 
point  of  fact  when  he  made  his  will,  the  testator  re- 
garded it  as  alrea<ly  hers,  because  he  believed  the 
spring  branch  was  the  line  between  his  land  and  that 
conveyed  to  Wootton  and  wife.  I  do  not  think  it 
satirifac-torily  proven  that  such  was  the  testator's  im- 
pressio!!.  It  is  true  some- of  the  witnesses  testify  to 
their  having  heard  him  speak  of  the  spring  branch  as 
the  line,  or  say  that  the  lands  south  of  the  spring 
branch  belonged  to  Wootton  and  wife.  Others  say 
that  he  recognized  the  fence  as  the  line;  and  it  is 
proved  that  he  had  a  part  of  the  strip  between  the 
fence  and  the  branch  in  cultivation.  It  may  be  that  in 
speaking  of  the  branch  as  the  line  or  of  the  land  south 
of  the  branch  as  the  land  of  Wootton  and  wife,  he  in- 
tended only  to  give  a  general  idea  of  the  course  of  the 
division  line,  without  designing  to  state  with  precision 
the  exact  line  named  in  the  deed  which  he  knew  run 
8o  near  the  branch. 

In  the  original  bill  filed  by  the  appellant  there  is  no 
suggestion  of  any  such  belief  or  impression  having 
been  entertained  by  the  testator;  and  whilst  it  is  ad- 
mitted that  the  fence  was  the  line,  it  is  not  intimated  ' 
that  any  other  had  been  recognized  by  him.  The  line 
is  described  minutely  and  unmistakably  in  the  deed. 
It  leaves  the  branch  at  the  Pole  bridge  and  runs  along 
the  road  a  few  rods  to  the  Junction  of  the  cross  fence 
with  the  line  fence;  thence  with  the  former  to  the 
horse  lot,  &c.  And  from  the  manner  of  expression 
used  in  the  deed,  and  the  similarity  of  style  and  in 
Vol.  XII— 28 
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1855.     the  mode  of  fipelling  a  particular  word,  oue  might 
Term7  1"^^**  that  it  was   written  by  the  same  person  who 

wrote  the  two  codicils  purporting  to  have  been  written 

Wootton  Y^y  ^Yie  testator  himself.     But  however  this  may  be, 

Redd*a    he  was  doubtless  familiar  with  the  contents,  and  know- 

cx*or 

&al8.  i^^g  the  ground  perfectly,  he  may  have  had  some  rea- 
son when  he  made  the  deed  for  deviating  from  the 
spring  branch  and  adopting  the  fence  as  the  division 
line  instead.  He  is  represented  by  all  the  witnesses 
who  speak  of  his  mental  character  and  capacity,  a,< 
being  a  man  of  vigorous  intellect,  and  remarkable  for 
caution  in  the  transaction  of  business.  It  is  difficult 
to  suppose  that  such  a  man  would  in  a  few  years  have 
forgotten  or  become  confuted  about  a  division  line 
which  he  had  carefully  established  between  his  own 
land  and  that  of  a  neighbor;  while  upon  the  other 
hand,  if  he  had  changed  his  purpose  of  giving  a  large 
part  of  his  home  place  to  Mrs.  Wootton  as  he  certainly 
had  in  regard  to  his  son  Edmund  Redd,  it  might  have 
occurred  to  him  that  it  would  be  proper  (not  knowing 
into  whose  hands  the  homestead  might  fall)  to  secure 
to  Mrs.  Wootton  the  strip  between  the  spring  branch 
and  the  fence  as  he  seems  to  have  thought  it  proper 
to  secure  to  Edmund  Redd  the  small  piece  of  eighteen 
acres  on  the  opposite  side  of  the  tract,  north  of  the 
still-house  branch.  He  may  have  thought  as  manv 
of  the  witnesses  examined  seem  to  think)  that  it  would 
be  important  to  Mrs.  Wootton  to  have  free  access  to 
the  branch  for  water  for  her  hands  and  stock,  of  which 
the  supply  would  seem  to  have  been  otherwise  scanty 
on  that  side  of  her  land:  and  he  knew  that  to  run 
with  the  branch  would  straighten  the  line,  save  fencing 
and  improve  the  form  of  both  properties,  while  it 
would  substitute  a  permanent  natural  boundary  for 
one  easily  changed  and  in  its  nature  perishable.  That 
the  will  devises  to  Mrs.  Wootton  while  the  deed  is  to 
Wootton  and  wife,  offers  no  difficulty.     Husband  and 
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wife  are  treated  as  one  both  in  common  parlance  and     1855. 
in  law  for  most  practical  purposes,  and  from  the  cha-    xeim^ 

racter  of  the  provisions  of  his  will  the  testator  appears 

not  to  have  discriminated  between  them.  Wootton 

I  think  there  is  not  much  force  in  the  argument  that  Redd'a 
such  terms  as  "all  that  part  of  my  Marrowbone  lands"  ^q\q^ 
could  not  have  been  intended  to  describe  a  small  piece 
of  land  of  nine  acres.  "  All  that  part "  is  but  a  formal 
mode  of  legal  expression,  importing  the  entirety  of  the 
thing  devised,  whatever  it  may  be,  and  not  that  it  is 
either  great  or  small.  They  were  evidently  used  as 
words  of  form,  copied  from  the  will  of  1836,  which 
the  testator  had  adopted  as  his  guide  as  to  the  formal 
parts  of  the  instrument,  whilst  the  substantial  parts 
were  supplied  by  written  memoranda  or  dictated  orally 
by  him  at  the  time.  Nor  is  there  any  thing  in  the  local 
position  of  the  devise  to  Mrs.  Wootton,  being  the  se- 
cond clause  of  the  will,  to  raise  a  presumption  that 
the  testator  intended  to  give  her  a  large  or  substantial 
part  of  his  lands,  for  we  see  that  the  bequest  that  pre- 
cedes it,  constituting  the  lirst  clause  of  the  will,  is  a 
nominal  one  of  one  dollar  to  his  grand  daughter  Mrs.  . 
Preston. 

Some  stress  has  been  placed  on  the  fact  that  the 
wife  of  the  testator  and  some  of  his  children  were 
buried  on  the  home  tract;  and  it  is  urged  that  it  is 
not  likely  the  testator  would  have  directed  that  tract 
to  be  sold,  and  thus  rendered  it  liable  to  pass  into  the 
hands  of  strangers.  Upon  subjects  of  this  character 
men  differ  in  their  feelings  and  sentiments.  In  this 
country,  where  the  character  of  our  institutions  com- 
bines with  the  spirit  of  the  age  to  encourage  the  ready 
disposal  of  property  of  all  kinds,  which  is  accordingly 
constantly  changing  hands,  this  sentiment  of  attach- 
ment and  veneration  for  a  particular  spot,  where  rest 
the  remains  of  the  deceased,  is  liable  to  be  weakened 
and  impaired.     We  have  no  clue  to  what  may  have 
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1855.     been  the  particular  sentiments  of  the  testator  on  this 
TermT  P^^^^^i  though  we  see  that  he  directs  all  his  negroes  to 

be  sold,  among  whom,  it  is  said,  were  old  and  valuable 

Wootton  family  servants.  It  may  be  that  the  value  of  the  im- 
Redd*8  provements  on  the  home  place  was  such  as  to  render 
Aals.  ^^  difficult  to  divide  it  in  a  manner  that  he  approved, 
and  he  may  have  thought  that  some  member  of  his 
family  would  buy  it  in  at  the  sale.  At  best,  it  is  a 
mere  circumstance,  and  one  of  little  weight  or  signifi- 
cance. 

But  little  light  is  thrown  upon  this  subject  by  a 
comparison  of  the  amounts  that  will  have  been  re- 
ceived by  the  different  children  in  the  form  of  ad- 
vancements, and  of  their  respective  shares  under  the 
will.  In  Choat  v.  Yeats,  1  Jac.  &  Walk.  104,  Sir 
Thomas  Plumer  (master  of  the  rolls)  remarked,  "  It  is 
always  the  safest  mode  of  construction  to  adhere  to  the 
words  of  the  instrument,  without  considering  either 
circumstances  arising  aliunde  or  calculations  that  may 
be  made  as  to  the  amount  of  the  property  and  of  the 
consequences  flowing  from  any  particular  interpreta- 
tion." This  remark  is  cited  with  approbation  by  the 
vice  chancellor  in  Parker  v.  Marchant,  1  Younge  k 
Col.  290,  310.  But  from  the  best  estimate  which  I 
have  been  enabled  to  make  from  the  materials  in  the 
record,  I  think  Mrs.  Wootton  will  have  received  con- 
siderably more  than  either  one  of  several  of  the  chil- 
dren, and  it  may  not  be  very,  remarkable  that  she  may 
get  less  than  some  of  the  ottiers.  The  evidence  does 
not,  I  think,  establish  any  thing  like  a  marked  par- 
tiality or  favoritism  on  the  part  of  the  testator  towards 
any  of  his  children.  There  are  some  rather  vague  ex- 
pressions of  opinion  by  witnesses  that  Mrs.  Wootton 
was  a  favorite,  and  some  declarations  proved  of  Ed- 
mund Kedd  to  that  eftect.  The  reasons  assigned  for 
such  opinion  are  not  very  satisfactory,  and  the  general 
effect  of  the  evidence  is  rather  to  prove  that  the  testa- 
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tor  cherished  feelings  of  kindness  and  parental  aflFec-     1855. 
tioD  towards  all  of  his  children.     And  it  would  seem    Tem7 

to  be  unexplained  why  the  testator  should  have  given  

to  Mrs.  Wootton  the  fiirther  sum  of  one  thousand  dol-  ^ootton 
lars  by  a  codicil  if  he  had  in  fact  given  to  her  the    Redd's 
whole  of  the  home  place:  whilst  on  the  supposition     &al8.  • 
that  he  had  given  her  the  nine  acres  only,  a  ready 
reason  is  suggested  for  his  giving  her  that  additional 
legacy. 

The  objection  which  has  been  urged  to  construing  . 
the  devise  to  be  of  the  nine  acres,  that  the  testator  is 
thereby  made  to  give  to  Mrs.  Wootton  a  piece  of  land 
already  belonging  to  her  on  the  south  side  of  the  fence 
where  the  branch  passes  on  that  side  near  the  spring, 
is  I  think  sufficiently  explained  by  the  testimony.  It 
is  shown  that  the  true  original  channel  ot  the  branch 
was  upon  the  north  side  of  the  fence  throughout,  but 
that  in  consequence  of  a  large  deposit  made  on  a  lot 
of  the  testator  on  the  branch,  its  course  had  been 
changed  at  that  point  and  made  to  pass  on  the  south 
side  of  the  fence;  and  that  if  such  deposit  were  re- 
moved, the  branch  would  resume  its  original  channel. 
And  when  the  testator  spoke  of  the  branch,  it  may  be 
presumed  he  referred  to  its  proper  original  course  and 
not  to  the  new  or  artificial  channel  occasioned  by  the 
obstruction.  There  may  be  more  difficulty  iti  explain- 
ing why  the  testator  should  have  called  to  run  from 
the  head  of  the  branch  "  with  the  line  heretofore 
deeded  to  John  T.  Wootton  and  the  said  Lucy  D. 
Wootton  to  the  Order  line,"  when  no  part  of  the  line 
mentioned  in  that  deed  as  running  to  the  "  Order  line," 
beyond  the  point  of  intersection  with  the  line  from  the 
head  of  the  spring,  is  any  part  of  the  boundary  of  the 
nine  acres.  But  it  will  be  remembered  that  the  fence 
called  for  in  the  deed  does  not  touch  the  spring,  but 
passes  it  at  a  distance  variously  estimated  at  eight 
yards  or  from  eight  to  twelve  steps.     The  proper  call 


222  COURT   OF   APPEALS   OF   VIRGINIA. 

1855.     therefore  for  the  next  course,  after  attaining  the  head 

Term^^  of  the  spring,  would  not  be  to  run  with  a  line  so  far 

distant  from  it,  but  to  run  to  that  line.     Hence  if  we 

^  ^^"  may  suppose  that  from  some  confusion  or  misappre- 

Redd's   hension  at  the  moment  either  on  the  part  of  the  testa- 

6x'or 

<feal8.     tor  or  of  the  scrivener,  the  word  "with  "  was  inserted 

instead  of  the  word  "to,"  which  would  seem  to  be 
the  proper  word  indicated,  the  whole  difficulty  will  be 
removed,  and  the  call  thus  explained  will  be  in  effect 
.  to  run  from  the  head  of  the  spring  to  the  line  in  the 
deed  to  John  T.  Wootton  and  Lucv  D.  Wootton, 
which  runs  to  the  "Order  line.''  So  that  this  line 
would  not  be  made,  as  it  could  not  be  (beyond  the 
point  of  intersection)  any  part  of  the  boundary  of  the 
nine  acres,  but  would  be  simply  referred  to  as  that  in 
which  the  terminus  of  the  line  running  from  the  head 
of  the  spring  was  to  be  found.  Or  it  may  be  that  the 
testator  having  in  mind  the  land  which  he  had  con- 
veyed to  Mr.  and  Mrs.  Wootton  and  the  line  named  in 
the  deed  which  divided  it  from  the  land  retained  by 
him,  and  desiring  to  substitute  the  branch  to  its  head 
as  the  division  line  in  place  of  the  fence,  therefore  calls 
to  begin  at  the  Pole  bridge,  (the  apex  of  the  figure 
embracing  the  nine  acres  and  the  point  at  which  the 
line  of  the  deed  leaves  the  branch,)  and  thence  con- 
tinues the  line  of  division  beginning  at  the  mouth  of 
the  branch  (on  the  creek)  by  running  up  to  its  source, 
and  then  finishes  the  entire  division  line  by  calling  to 
run  with  the  line  of  the  deed  to  the  "  Order  line." 
From  its  mouth  to  the  Pole  bridge,  the  branch  was  the 
division  line  according  to  the  deed:  by  his  will  he  con- 
tinues the  branch  as  the  division  line  to  its  source,  and 
then  completes  it  by  running  from  the  spring  with 
the  old  division  line  of  the  deed  to  the  "Order  line." 
Upon  one  or  the  other  of  these  hypotheses,  I  think  a 
probable  solution  of  the  difficulty  may  be  accom- 
plished: and  it  can  occasion  no  surprise  that  a  man 
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who  though  of  vigorous  mind,  was  yet  of  but  limited     1855. 
education  and  no  doubt  but  little  accustomed  to  sys-  ^xerm?^ 

tematize  his  thoughts  or  to  reduce  them  to  writing,  — 

should  when  he  attempted  to  do  so,  be  betrayed  into  ^<^/^^^ 
inaccuracies  and  evince  a  want  of  order  and  method    Redd's 
in  the  arrangement  of  his  ideas  and  in  the  manner  of    ^^\^ 
giving  expression  to  them.     But  if  any  solution  of  this 
difficulty  were  impracticable,  I  should  think  it  less  ob- 
jectionable to  disregard   this  doubtful  call  altogether 
than  to  reject  all   the   particulars   of  description   by 
boundaries  in  the  devise,  when  from  the  particular 
form   of  expression  adopted  it  is  manifest  that  they 
either  were  or  might  have  been  intended  to  narrow  the 
subject  pointed  at,  and  to  restrict  the  gift  to  part  instead 
of  giving  the  whole. 

I  think  therefore  the  piece  of  land  between  the 
fence  and  the  branch  is  a  subject  which  satisfies  the 
description  found  in  the  devise  when  viewed  in  the 
light  of  the  surrounding  circumstances :  that  no  evi- 
dence can  therefore  be  received  to  prove  the  actual 
intention  of  the  testator  to  give  a  greater  or  difterent 
subject,  and  that  although  possibly  the  testator  may 
have  intended  to  give  more,  yet  the  devisee  can  claim 
nothing  but  the  subject  so  described. 

But  if  it  could  be  shown  that  this  piece  of  land  does 
not  satisfy  the  description  of  the  subject  devised  to  Mrs. 
Wootton  by  the  will,  still  I  think  the  result  to  which 
we  must  be  brought  will  be  the  same. 

I  have  already  endeavored  to  show  that  words  of 
description  in  a  devise  can  only  be  rejected  where  the 
subject  is  already  sufficiently  and  clearly  designated, 
and  it  is  manifest  they  are  merely  words  of  description 
superadded  where  the  subject  is  already  perfectly  de- 
.scribed.  If  the  words  be  restrictive,  they  never  can 
be  rejected;  and  it  must  be  equally  clear  that  they 
cannot  be  rejected  if  it  be  doubtful  as  they  stand, 
whether  they  are   descriptive   merely,  or  descriptive 
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1855.     and    restrictive.      For  while   there   is   such  doubt,  it 

TermT  never  can  be  said  that  the  subject  is  clearly  and  suffi- 

—  ciently  described.     Nor  in  such  a  case  will  the  law 

Wootton  i„^^,^(-i  ^,pror  or  falsehood.     Doe  v.  Greathed,  8  East':^' 

Redd*8   K.  91,  104.     Here  then  if  the  strip  of  nine  acres  does 
Gx'or 
&alfi.     not  satisfy  the  description  given  in  the  devise,  it  must 

be  absolutely  uncertain  what  it  is  they  do  describe, 
and  whether  the  boundaries  given  were  intended  to  be 
descriptive  merely  or  restrictive  also.  The  form  of 
expression  adopted,  followed  up  by  particulars  of  local 
description  by  boundaries,  is  such  that  it  is  at  least 
doubtful  whetlipr  the  testator,  by  the  terms  "Marrow- 
bone lands,"  referred  to  the  lands  on  both  sides  of  the 
creek,  or  on  one  side  only.  And  if  it  be  so,  you  can-, 
not  safely  reject  those  particulars  of  description,  and 
give  effect  to  the  previous  clause,  without  regard  to 
them.  Before  you  can  do  so,  you  must  first  be  satis- 
fied that  they  were  not  intended  to  be  restrictive.  The 
testator  then  has  given  all  that  part  of  his  Marrow- 
bone lands  whereon  he  then  lived  in  the  county  of 
Henry,  beginning  at  the  Pole  bridge,  running  up  the 
branch  to  its  head,  and  thence  with  the  line  named  to 
the  "Order  line."  What  part  of  these  lands  is  thus 
described?  What  fixes  and  determines  its  extent? 
We  have  here  an  irregular  line  between  the  Pole 
bridge  and  the  '*  Order  line,"  given  as  a  base  line  upon 
which  may  be  described  an  infinit<3  series  of  diagrams, 
all  varying  in  the  quantity  of  land  contained.  And 
this  uncertiunty  as  to  the  extent  of  the  subject  devised 
must  be  e(iual1y  fatal  to  the  pretensions  of  the  appel- 
lant. For  a  party  claiming  under  a  devise  must  show 
with  certainty  what  subject  was  intended  to  be  given. 
If  the  words  of  the  will  describe  nothing,  or  if  with 
the  aid  of  the  surrounding  circumstances,  they  are  in- 
sufticient  to  determine  the  testator's  meaning,  or  to 
enable  the  judicial  expositor  to  ascertain  with  legal 
certainty  what  is  the  exact  subject  devised,  the  testa- 


COURT   OF   APPEALS   OF    VIRGINIA.  225 

mentary  disposition  must  be  ineffectual  and  void  for     1855. 
uncertainty.      Wigram,  Prop.  6,  p-  83;   Doe  ex  dem,    ^^J 
DeU\.  Pigott,  7  Taunt.  R.  553;  Richardson  v.  Watson^ 
4  Barn.  &  Adolp.  787;  Mason  v.  Robinson^  2  Sim.  & 
Stu.  295;   Tolson  v.  Tolson,  10  Gill  &  John.  159. 

If  then  the  strip  of  nine  acres  satisfies  the  words  of 
description  in  the  devise,  the  Circuit  court  has  not 
erred  in  decreeing  it  to  the  appellant.  If,  however, 
the  devise  is  void  for  uncertainty,  the  appellant  gets 
the  nine  acres  under  it:  and  of  this  the  appellees  do 
not  complain,  and  the  appellant  cannot.  In  either 
view,  therefore,  I  am  of  opinion  to  affirm  the  decree. 

Daniel  and  Moncurb,  Js.  concurred  in  the  opinion 
of  Lbb,  J. 

Allbn,  p.  and  Samuels,  J.  dissented. 

Decree  affirmed. 
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Term. 


1855.  Corbbll's  ex'or  i\  Zeluff  ^^  ah. 

January 

March  5. 

An  act  of  assembly  empowers  a  County  court  to  authorize  G,  ad- 
ministrator of  Z,  to  sell  and  convey  a  tract  of  land  belonging  to 
the  estate  of  Z,on  such  teruis  as  the  court  may  deem  expedient ; 
and  to  decree  the  mode  in  which  he  shall  account  for  the  pro- 
ceeds of  sale  to  those  entitled  thereto:  having  first  required  of 
the  administrator  a  new  bond  with  sei^urity  conditioned  to  {per- 
form the  decree  of  the  court,  and  account  for  the  proceeds  of 
said  sale  to  the  parties  entitled,  according  to  the  dire<*tions  of 
the  court.  And  should  G  refuse  or  neglect  to  give  such  bt)nd  for 
two  months  after  the  passage  of  the  act,  or  should  the  court  deem 
it  proper  to  appoint  some  other  person  to  carry  the  act  into 
effect,  it  was  authorized  to  do  so.  G  gave  the  bond,  but  not 
within  the  two  months:  And  then  the  court  made  a  decree  re- 
citing that  G  had  given  the  bond  according  to  the  act  of  assem- 
bly, authorizing  G  to  sell  the  land  on  a  credit  specified,  and  to 
take  from  the  purchaser  three  bonds  with  security,  and  a  deed 
of  trust  on  the  land,  the  bonds  to  be  payable  to  G,  administrator, 
and  to  be  returned  to  the  County  court,  and  to  be  subject  to 
their  order.  G  sold  and  conveyed  the  land,  and  took  the  bonds 
with  security,  and  after  they  had  become  due,  reported  to  the 
court  that  the  purchaser  had  paid  off  one  of  the  bonds,  and  a 
certain  amount  of  another.  The  land  was  afterwards  sold  to  pay 
the  balance  due,  and  did  not  bring  enough  to  satisfy  that  bal- 
ance, which  was  paid  by  the  sureties  of  the  purchaser.  G  and 
the  purchaser  became  insolvent.    Held: 

1.  That  G  in  acting  under  this  statute  acted  as  administrator, 
and  not  merely  as  a  commissioner  of  the  court  to  sell  land. 

2.  That  payments  made  bona  fide  by  the  purchaser  to  G  were 
valid  payments,  for  which 'his  sureties  in  the  bond  exe- 
cuted under  the  statute,  are  liable  to  the  parties  entitled 
to  the  proceeds  of  the  land. 

3.  Upon  a  former  appeal  the" Special  court,  with  all  the  parties 
interested  before  it,  having  held  that  the  bond  was  valid, 
though  executed  after  the  two  months,  that  judgment 
concludes  the  question,  though  the  decree  of  the  court 
below  was  reversed  because  the  proceeding  was  by  peti- 
tion, and  the  cause  was  sent  back  to  be  regularly  pre- 
pared and  matured. 

Peter  ZelufF,  a  eitizen  of  the  state  of  New  York, 
died  some  time  previous  to  September  1837,  leaving  a 
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widow  and  three  infant  children.     By  his  will  he  gave     1856. 
the   principal  part  of  his  estate   to   his  wife  during    j^^ 

widowhood;  and  if  she  should  marry  she  was  to  have 

a  child's  part ;  remainder  to  his  children.     At  his  death  ^^J^J?*^ 
he  owned  a  small  tract  of  land  in  the  county  of  Nan-       v. 
semond  in  the  state  of  Virginia:  And  Edwin  Godwin     ^als. 
qualified  here  as  his  administrator. 

On  the  9th  of  March  1838,  the  general  assembly  of 
Virginia  passed  an  act,  by  which  it  was  enacted,  that 
the  County  court  of  Xansemond  shall  have  power  and 
authority  to  authorize  Edwin  Godwin,  administrator 
of  the  estate  of  Peter  Zeluff  in  the  state  of  Virginia, 
to  sell  and  convey  the  tract  of  land  in  the  county  of 
Xansemond,  which  belonged  to  the  estate  of  Peter 
Zelufi*  at  the  time  of  his  death,  on  such  terms  as  the 
8aid  court  may  deem  expedient;  and  decree  the.  mode 
in  which  he  shall  account  for  the  bonds  or  other  pro- 
ceeds of  said  sale  to  those  entitled  thereto;  having 
first  required  of  the  administrator  a  new  bond  with 
such  security  as  the  said  court  shall  deem  sufficient, 
conditioned  to  perform  the  decree  of  said  court  and 
account  for  the  proceeds  of  said  sale  to  the  parties 
entitled  thereto,  according  to  the  directions  of  the 
court.  And  should  the  said  Godwin  refuse  or  neglect 
to  give  such  bond  with  such  security,  within  two 
months  after  the  passage  of  this  act,  or  should  the 
court  deem  it  proper  to  appoint  some  other  person  than 
the  said  Edwin  Godwin,  the  said  court  shall  appoint 
some  other  fit  person  to  carry  the  sale  into  effect, 
taking  bond  and  security  as  aforesaid.  And  the  pro- 
ceeds of  the  sale  were  directed  to  pass  as  the  land 
would  have  done. 

The  proceedings  which  were  had  under  this  act,  and 
in  this  suit,  are  stated  in  the  opinion  of  Judge  Allen, 
and  need  not  be  repeated.  The  appeal  was  obtained 
by  the  executor  of  Samuel  Corbell,  one  of  the  sureties 
of  Godwin  in  his  bond. 
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1856.         C  Robinson^  for  the  appellant. 
•^5?^7      ^^«^^  ^^^  Tazewell  Taylor,  for  the  appellees. 


^?or'^  Allen,  P.  It  was  alleged  in  argument,  though  not 
V.  assigned  as  one  of  the  errors  in  the  petition,  that  as 
&^  the  bond  required  from  Edwin  Godwin,  administrator 
of  Peter  Zeluff  deceased,  in  pursuance  of  the  act  of 
assembly  passed  the  9th  of  March  1838,  entitled  an  act 
authorizing  the  sale  of  the  lands  of  Peter  Zeluff  in  the 
county  of  Nansemond,  was  not  executed  by  him  within 
two  months  after  the  passage  of  the  act,  the  bond  was 
taken  without  authority,  and  therefore  void. 

The  act  referred  to,  conferred  on  the  County  court 
jurisdiction  to  authorize  the  said  administrator  to  sell 
and  convey  on  such  terms  as  the  court  might  deem 
expedient,  and  to  decree  the  mode  in  which  he  should 
account  for  the  bonds  or  other  proceeds  of  said  sale  to 
those  entitled  thereto,  having  first  required  of  the  said 
administrator  a  new  bond,  with  such  security  as  the 
court  should  deem  sufficient,  conditioned  to  perform 
the  decree  of  the  court,  and  account  for  the  proceeds 
of  said  sale  to  the  parties  entitled  thereto,  according  to 
the  directions  of  the  court.  On  the  14th  of  May  1838 
the  widow  and  children,  devisees  of  Peter  Zeluff,  peti- 
tioned the  County  court  to  carry  the  act  into  effect  by 
making  the  necessary  order.  The  court,  upon  the 
presentation  of  the  petition,  entered  a  decree  or  order, 
which,  after  reciting  that  the  administrator  had  given 
bond  under  and  according  to  the  act  of  assembly,  au- 
thorized him,  after  advertising  the  land,  to  sell  the 
same  on  a  credit  of  six,  twelve  and  eighteen  months, 
(except  for  so  much  as  would  pay  costs  and  charges  of 
the  sale  and  decree,)  the  whole  carrying  interest  from 
the  first  day  of  January  ensuing,  taking  from  the  pur- 
chaser three  bonds  with  security  and  a  deed  of  trust 
on  the  land  to  secure  the  purchase  money;  the  bonds 
to  be  payable  to  said  E.  Godwin,  administrator,  and 
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to  be  returned  to  the  said  County  court,  and  to  be     1855. 

subject  to  their  order:  the  decree  further  reciting,  that    xermT 

the  court  would,  at  a  future  day,  make  a  further  order 

disposing  of  the  fund  to  be  raised  by  a  sale  of  said  land,  ^^J?  ^ 

and  also  make  any  other  order  in  the  premises  which    ^  v. 

.    ,  ^  Zeluu 

might  seem  proper.  Aals. 

On  the  10th  of  April  1843  Edwin  Godwin  made  a 
report,  showing  that  the  land  was  sold  on  the  9th  of 
July  1838,  to  Elizabeth  Godwin,  who,  with  her  secu- 
rities, executed  three  bonds  for  one  thousand  dollars 
each,  and  paid  the  residue  in  cash:  and  he  filed  with 
his  report  two  of  the  bonds;  one  subject  to  a  credit  of 
three  hundred  and  fifty  dollars,  paid  the  12th  of  De- 
cember 1840,  and  to  a  further  credit  of  fifly  dollars^ 
paid  March  22d,  1841,  endorsed  by  him  as  adminis- 
trator; the  balance  of  said  amount  the  report  states 
had  been  paid  to  the  administrator.  The  bonds  or 
single  bills  filed  with  the  report,  do  not  set  forth  the 
consideration  for  which  they  were  given,  and  are  paj-- 
able  to  him  as  administrator.  By  the  report  Edwin 
God^rin  charged  three  hundred  and  nineteen  dollars 
and  fifty-three  cents  for  commission  and  expenses  of 
sale.  When  this  report  was  filed,  it  was  ordered  to 
lie  for  exceptions;  and  on  the  12th  of  August  1844, 
the  widow  and  children  of  P.  Zeluff*  excepted  to  the 
report  on  account  of  the  charge  for  commission  and 
expenses,  and  because  he  did  not  bring  the  bonds  into 
court.  • 

On  the  14th  of  July  1845,  the  cause  coming  on  to 
be  heard  on  the  report,  exceptions  and  papers,  the 
County  court  was  of  opinion  that  the  principles  of 
the  case  should  not  be  settled  until  all  the  parties 
interested  were  before  the  court;  and  therefore  ordered 
that  Elizabeth  Godwin  the  purchaser,  with  her  securi- 
ties, and  also  the  securities  of  Edwin  Godwin  in  the 
administration  bond,  should  be  summoned  to  show 
cause  why  the  exceptions  should  not  be  sustained,  and 
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1865.    to  show  cause  if  any  they  had  against  the  said  report 

T?rm7  ^^^  ^^^'  ^^^  ^  abide  such  order  as  the  court  might 

■  pronounce  in  the  ease. 

^x*or  **      The  summons  being  executed,  the  securities  of  Ed- 

V.       win   Godwin   filed   answers,   reljdng,   amongst  other 

Aals.     things,  on  the  ground  that  the  two  months  prescribed 

in  the  act  having  expired,  the  authority  of  the  court  to 

appoint  the  said  E.  Godwin  to  sell  the  land  had  eea:?ed 

and  determined;  and  consequently  the  bond  not  hanng 

been   executed   in   conformity   with  the  statute,  was 

merely  null  and  void. 

The  cause  being  matured  for  hearing,  the  County 
court  dismissed  the  petition :  Whereby  it  was  in  eftect 
decided,  that  the  sale  made  by  said  Edwin  Godwiu 
was  invalid;  and  the  plaintiffs,  if  the  decree  has  stood 
would  have  been  left  to  pursue  their  legal  remedy  to 
recover  the  land  as  devisees  of  Peter  Zeluff.  Upon 
appeal  to  the  Circuit  court  this  decree  was  reversed^ 
and  a  decree  pronounced  declaring  that  Edwin  Godwin 
was  liable  to  account  to  the  appellants  for  the  whole 
amount  paid  to  him  by  the  purchaser  of  said  land; 
and  1!!  the  event  of  his  estate  heing  insufiicient  to  pay, 
that  the  securities  in  the  bond  were  liable;  and  that 
the  purchaser  was  liable  for  the  balance  due  on  her 
bonds.  For  the  paymeiit  of  such  balance  of  the  pur- 
chase money,  a  decree  was  rendered  directing  a  sale  of 
the  land,  recited  by  the  decree  as  having  been  con- 
veyed by  said  Edwin  Godwin  to  Elizabeth  Godwin. 
The  land  was  sold,  and  the  proceeds  not  being  suffi- 
cient to  pay  off  the  balance  of  the  purchase  money 
due  from  the  purchaser  on  her  bonds,  a  personal  decree 
was  rendered  against  her  and  her  securities  for  such 
balance,  after  crediting  the  net  proceeds  of  the  sale  of 
the  land.  And  the  decree  against  the  estate  of  Edwin 
Godwin  having  proved  unavailing,  a  decree  was  ren- 
dered against  the  securities  in  his  bond  for  the  amount 
received  by  him. 
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From  this  decree  the  sureties  of  Edwin  Godwin  ob-     1865. 
tained  an  appeal  to  this  court;  and  the  Special  court    j^^ 

of  appeals  being  of  opinion  that  it  was  error  in  this 

proceeding  in  the  state  in  which  it  stood  in  the  Cir-  ^J^J. 
cuit  court,  to  render  a  decree  against  the  said  securi-  v. 
ties  of  Edwin  Godwin,  or  to  determine  whether  those  &aig. 
securities  or  the  purchaser  were  primarily  liable  for 
the  money  improperly  received  by  Edwin  Godwin; 
and  that  it  was  also  error  in  this  proceeding  to  render 
a  decree  against  the  sureties  of  the  purchaser  for  the 
balance  due  on  her  bonds  for  the  purchase  money ;  and 
that  there  was  no  error  \u  the  residue  of  the.  said 
decree,  more  especially  as  Elizabeth  Godwin  had  not 
appealed  therefrom ;  reversed  so  much  of  the  decree 
of  the  Circuit  court  so  declared  to  be  erroneous,  and 
affirmed  the  residue  thereof;  and  remanded  the  cause 
with  directions  to  allow  the  petitioners  to  file  a  bill 
bringing  Elizabeth  Godwin  and  her  sureties,  and  the 
sureties  of  the  said  Edwin  Godwin  in  said  new  bond, 
properly  before  the  court,  and  in  due  form  for  litigat- 
ing the  several  matters  in  respect  to  which  the  decree 
had  been  reversed. 

When  the  cause  went  back,  the  petitioners  tiled  a 
new  bill,  from  which  it  appeared  that  the  balance  due 
on  the  bonds  for  the  purchase  money  had  been  fully 
paid  and  satisfied;  and  the  contest  went  on  as  to  the 
amount  received  by  the  said  Edwiii  Godwin. 

The  sureties  in  the  new  bond  appeared  and  an- 
swered, referring  to  and  relying  on  their  former 
answer;  and  furthermore  insisted,  as  they  had  done  in 
the  former  answer,  that  the  payment  of  the  purchaser 
was  made  to  Edwin  Godwin  without  authority;  that 
she  thereby  aided  him  in  perpetrating  a  fraud,  and 
that  the  payment  so  made  in  her  own  wrong,  did 
not  discharge  the  obligations  given  for  the  purchase 
money.  The  sureties  of  the  purchaser  and  her  admin- 
istrator insist  on  the  validity  of  the  payment,  and  that 
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1855.     they  had  fully  discharged  themselves  from  the  liability 

Terai?  iTi^wrred  by  their  obligation  for  the  purchase  money. 
No  new  fact  was  brought  into  the  case  by  this  snp- 

ex^r     pl^^i^^ii^ftl  proceeding:  and  the  court  being  of  opinion 
V.       that  the  sureties  of  Edwin  Godwin  were  liable  for 

Aals.  the  amount  paid  to  him,  and  the  decree  against  his 
estate  proving  unavailing,  proceeded  to  render  a  decree 
against  the  sureties  for  the  balance  unpaid;  from  which 
decree  the  representatives  of  one  of  said  sureties  has 
appealed. 

Upon  these  proceedings  it  seems  to  me  the  autho- 
rity of  the  County  court  to  decree  the  sale  of  the  land 
by  Edwin  Godwin  hiis  been  adjudged,  and  in  a  pro- 
ceeding to  which,  as  to  that  question,  all  the  sureties 
were  parties. 

As  to  which  set  of  sureties  were  primarily  liable,  or 
whether  any  valid  payment  was  made  by  the  pur- 
chaser, or  whether  her  payments  were  fraudulent  in 
fact  or  not;  these  were  questions  which,  in  the  opinion 
of  the  Special  court  of  appeals,  could  not  be  decided 
in  that  proceeding  as  it  then  stood.  The  proceeding 
was  upon  the  original  i)etition  to  exercise  the  juris- 
diction conferred  by  the  act  of  the  9th  of  March  1838. 
Under  that  act  the  new  bond  had  been  taken  from  the 
administrator  Edwin  Godwin,  and  a  decree  rendered 
directing  him  to  sell,  and  a  sale  and  a  report  made; 
and  all  the  parties,  the  sureties  in  the  new  bond  exe- 
cuted by  the  administrator,  and  the  purchaser  and  her 
sureties,  were  summoned  to  show  cause  against  the 
said  report  and  sale,  and  to  abide  such  other  orders  as 
the  court  might  pronounce  in  the  cause.  If  the  au- 
thority of  the  court  to  appoint  the  administrator  had 
ceased,  the  judgment  of  the  County  court  dismissing 
the  petition  should  have  been  affirmed.  The  power 
of  the  court  to  render  any  decree  in  that  ex  parte  pro- 
ceeding to  carry  out  the  provisions  of  the  act  of  March 
9th,  1838,  depended  upon  the  fact  whether  a  valid 
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bond  had  been  given  by  the  administrator;  the  law     1855. 
having  conferred  the  jurisdictio!i  on  the  court  to  au-    Term^^ 

thorize  the  administrator  to  sell  and  convey  upon  the  — : 

condition  of  having  first  required  of  him  a  new  bond.     J^^^^j.  ^ 
The  court  required  a  bond,  and  thereupon  ordered  the    „  X-  «• 
sale.     The  jurisdiction  to  do  so  being  conferred,  the     &al8. 
propriety  of  exercising  it  under  the  circumstances,  was 
a  question  for  its  consideration  when  applied  to   by 
the  petitioners  to  carry  the  act  of  assembly  into  effect. 
By  accepting  the  bond,  and  thereupon  authorizing  the 
administrator  to  sell,  the  court  affirmed  that  the  bond, 
though  not  executed  until  after  the  expiration  of  two 
months,  was  a  substantial  compliance  with  the  law, 
and  invested  the  court  with  the  power  to  authorize 
the  administrator  to  sell.     At  a  later  period  the  County 
court  changed  its  opinion,  and  dismissed  the  petition, 
thereby  annulling  all  that  had  been  done,  and  decli- 
ning to  carry  the  act  of  assembly  into  effect  according 
to  the  prayer  of  the  petition.     The   case   itself  was 
proper  for  the  consideration  of  these  questions.     The 
regularity  of  the  proceedings   and   the   propriety  of 
exercising  jurisdiction  under  the  facts  before  the  court 
were  questions  arising  in  the  case  itself,  and  not  upon 
any  collateral  enquiry:  And  a   judgment   would   be 
conclusive,  at  least  to  that  extent,  upon  all  who  were 
made  or  became  parties  to  the  case.     The   adminis- 
trator, the  securities  in  the  new  bond,  the  purchaser, 
and  her  securities,  all  had  such  an  interest  in  these 
questions  as  to  justify  the  order  requiring  them  to  be 
summoned  to  show  cause  against  the  report  and  sale. 
They  were  summoned  and  the  sureties  of  the  admin- 
istrator raised  the  objection  to  the  authority  of  the 
court  to  require  the  new  bond :  The  Circuit  court  by 
its  decree  affirmed  the  validity  of  the  bond  and  the 
sale;  affirmed,  moreover,  that  by  the  sale  of  the  land 
and  its  conveyance  by   Edwin   Godwin   to  the  pur- 
chaser, the  title  had  passed  to  her;  for  it  proceeds  to 
Vol.  XII — 30 
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1865.     decree  a  sale  of  the  land  to  discharge  the  balance  of 

Tem7  ^^^  purchase  money.     The  land  was  sold  under   its 
order,  and  the  sale  confirmed;  thus  forever  divesting 

ex^r  ^  the  title  of  the  petitioners,  in  this  proceeding,  to  carry 
V.       into  effect  the  provisions  of  the  act  of  March  9th, 

Aals.  1838:  A  conclusion  which  could  only  be  justified  upon 
the  ground,  that  the  authority  conferred  by  that  act 
had  been  properly  exercised.  The  decree  of  the  Cir- 
cuit court  to  the  exteiit  that  it  operated  upon  the 
validity  of  the  sale,  the  divesting  of  the  title  of  P. 
Zeluft's  devisees,  and  the  transmission  thereof  to  the 
purchasers  under  the  different  decrees  in  the  case, 
was  affirmed  by  the  Special  court  of  appeals,  and  at 
least  concludes  all  those  who  were  parties,  upon  those 
questions. 

If  the  bo!id  was  valid  and  the  sale  regular,  it  be- 
comes necessary  to  ascertain  what  was  the  authority 
vested  in  Edwin  Godwin  the  administrator,  by  the 
decree  entered  on  the  ex  parte  application  of  the  peti- 
tioners to  carry  the  law  into  effect,  and  the  liability 
imposed  on  him.  Did  he  act  as  a  ordinary  commis- 
sioner appointed  by  a  court  in  a  chancery  suit  to  per- 
form some  specific  duty?  Or  did  he  act  as  an  adminis- 
trator having  an  authority  derived  from,  and  to  be 
governed  by,  the  law  under  which  the  proceeding  was 
had?  It  seems  to  me  the  rights  and  duties  of  the 
administrator  are  to  be  deduced  from  the  terms  of  the 
law  under  which  the  court  was  acting,  rather  than  to 
be  measured  by  those  of  a  commissioner  appointed  by 
the  court  as  its  agent  to  carry  into  eflfect  a  decree  ren- 
dered in  the  exercise  of  its  ordinary  jurisdiction.  As 
administrator  he  had  given  bond  to  administer  the  per- 
sonal assets  of  the  deceased.  That  would  not  have 
covered  the  proceeds  of  this  land,  to  be  sold  under  the 
authority  of  this  special  act.  The  court  is  therefore, 
before  authorizing  a  sale,  to  require  a  new  bond  of  the 
administrator.     Showing  by  the  expression  Tiew  bond. 
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that  the  term  "administrator"  was  not  a  mere  descrip-     1865. 
tion  of  the  person,  but  that  the  authority  was  given  to    ^^J 

him  in  his  official  character.     By  the  condition  of  the  

bond  prescribed  by  the  law,  he  was  bound  to  perform    eifor 
the  decree  of  the  court,  and  account  .for  the  proceeds       y. 
of  said  sale  to  the  parties  entitled  thereto,  according     ^  aig, 
to  the  directions  of  the  court. 

It  is  clear  from  the  condition  prescribed,  that  the 
law  did  not  contemplate  that  he  was  to  be  a  mere 
agent  to  sell  or  to  perform  some  particular  duty  as- 
signed to  him  as  the  agent  of  the  court.  It  looked 
not  only  to  his  duty  to  sell,  but  his  authority  to  col- 
lect, and  his  liability  for  the  proceeds  to  the  parties 
entitled  thereto,  according  to  the  directions  of  the 
court.  He  was  not  to  determine  between  the  claims 
of  the  widow  and  devisees.  The  law  provided  that 
the  proceeds  should  pass  to  the  same  persons  and  in 
the  same  proportions  as  the  real  estate  would  have 
passed,  had  the  act  never  been  enacted.  Who  were 
the  persons  entitled  and  in  what  proportions,  the  court 
was  to  determine  with  these  parties  before  it.  When 
the  parties  were  thus  ascertained  and  their  proportions 
fixed,  the  condition  of  the  bond  bound  the  administra- 
tor to  pay  them.  The  law  provided  that  the  court 
should  have  power  and  authority  to  authorize  the  ad- 
ministrator to  sell  and  convey  the  land.  In  the  exercise 
of  the  ordinary  jurisdiction  of  a  court  of  equity,  one 
commissioner  may  be  appointed  to  sell,  a  seciond  to 
convey,  a  third  to  collect.  Here  it  is  manifest  the  law 
looked  to  a  sale,  conveyance  and  collection  by  the  ad- 
ministrator, under  a  special  authority  given  to  him  in 
his  character  as  such  administrator.  He  was  empow- 
ered by  law  to  do  what  as  administrator  with  the  will 
annexed  he  could  have  done  if  the  will  had  devised 
the  land  to  be  sold  by  the  personal  representative. 
He  was  to  sell  on  such  terms  as  the  court  might  pre- 
scribe, which  had  reference  to  the  time  and  place  of 
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1855.     sale,  credit  to  be  given,  security  to  be  required,  Ac; 

Term?^  but  did  not  change  or  modify  the  liability  incurred  by 

the  condition  of  the  bond. 

^/x'or'^      The  decree  conformed  to  the  terms  of  the  act.     It 
V.       authorized  him  4o  sell  in  a  prescribe   mode,  taking 

Aals.  from  the  purchaser  three  bonds  with  good  security  and 
a  deed  of  trust  on  the  land  to  secure  the  payment  of 
the  purchase  money.  The  bonds  to  be  payable  to  the 
said  Edwin  Godwin,  administrator,  &c.  and  to  be  re- 
tunied  to  the  court,  and  to  be  subject  to  their  order; 
reciting  also,  that  the  court  will  proceed  at  a  future 
day  to  make  further  orders  disposing  of  the  fund  to  be 
raised  by  the  sale  of  said  land. 

The  decree  shows  that  the  court  contemplated  that 
the  administrator  was  to  convey  without  further  order. 
It  required  no  report  of  sale,  and  did  not  contemplate 
any  confirmation  thereof  in  order  to  justify  a  deed. 
On  the  contrary,  by  requiring  a  deed  of  trust  on  the 
land  to  be  given  by  the  purchaser,  it  recognized  the 
right  of  the  administrator  to  convey  as  well  as  to  sell, 
as  a  right  conferred  by  the  law  upon  giving  the  bond 
and  being  authorized  to  sell.  By  directing  the  bonds 
to  be  payable  to  said  Edwin  Godwin,  administrator, 
the  individual  to  receive  was  pointed  out  to  the  ob- 
ligor. The  purchaser  became  no  party  to  any  subse- 
quent proceedings  in  the  case.  No  confirmation  of 
sale  being  necessary,  the  decree  did  not  require  it,  and 
no  such  order  was  made.  The  decree  of  the  Circuit 
court  recites  the  fact  that  a  conveyance  was  made, 
treats  it  as  a  regular  transfer  of  the  title,  and  in  this 
respect  has  been  aflirmed. 

As  soon  then  as  she  gave  her  bonds  for  the  purchase 
money  and  received  her  deed,  the  purchaser  ceased  to 
have  any  direct  connection  with  the  cause  in  court. 
She  was  not  bound  to  enquire  whether  the  bonds  were 
returned  to  the  court,  or  what  disposition  was  made  of 
them.     That  portion  of  the  decree  directing  them  to 
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be  returned  could  not  aftect  the  powers  of  the  admin-     1856. 
istrator  as  conferred  by  the  act.     Nor  does  it,  as  it    xenm?^ 

seems  to  me,  bear  any  such  construction.     The  court,  

in  the  order,  referred  to  the  bonds  as  the  proceeds  of  e^^or 
the  sale,  and  as  synonymous  with  the  fund  to  be  raised  v. 
by  the  sale  of  the  land;  which  fiind  the  order  recites  ^als. 
the  court  would  at  a  future  day  proceed  to  make  a 
further  order  disposing  of.  This  was  the  duty  of  the 
court  under  the  act  which  declared  that  the  proceeds 
should  pass  to  the  same  persons  and  in  the  same  pro- 
portions as  the  real  estate  would  have  passed  if  the 
act  had  not  been  enacted.  With  this  distribution  the 
purchaser  had  no  concern.  Having  a  deed  and  being 
authorized  to  pay  to  the  obligee  so  as  to  relieve  the 
land  from  the  incumbrance  and  discharge  her  obliga- 
tions, those  entitled  to  the  fund  were  protected  by  the 
condition  of  his  bond  to  account  for  the  proceeds  of 
the  sale.  If  the  bonds  had  been  returned,  and  upon 
ascertaining  who  were  the  persons  entitled  to  the  fund 
and  in  what  proportions,  the  court,  if  such  had  been 
the  most  convenient  course,  might  have  directed  the 
bonds  to  have  been  assigned  by  Edwin  Godwin  to 
the  parties,  and  a  payment  to  him  after  notice  of  such 
assignment  would  have  been  no  discharge.  Until  that 
or  some  other  measure  was  taken  to  prevent  his  receiv- 
ing the  proceeds,  it  was  the  right  and  duty  of  the  pur- 
chaser to  pay  to  the  obligee,  constituted  by  the  law 
imder  which  the  proceeding  was  had,  a  trustee  to  sell, 
convey  and  receive,  and  to  account  for  the  proceeds  to 
those  who  were  entitled  thereto.  I  think  therefore 
the  purchaser  was  justified  in  making  payment  to 
Edwin  Godwin  whilst  he  retained  the  bonds  in  his 
possession;  and  such  payments,  if  made  in  good  faith, 
operated  as  a  discharge  pro  tanio  of  the  purchase  mo- 
ney. No  attempt  has  been  made  to  show  that  the  pur- 
chaser was  guilty  of  Uny  fraud;  that  she  knew  that 
Edwin  Godwin  intended  to  misapply  the  fuiids,  or  that 
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1855.     he  had  any  such  intention  when  he  received  them.     It 

T  » 

Term?  ^^^^  "^*  distinctly  appear  at  what  time  the  first  bond 
was  discharged.  The  credits  on  the  second  bond  are 
after  the  bond  fell  due.  The  administrator  reports 
that  all  but  the  two  bonds  returned  by  him  in  April 
1843,  had  been  paid  to  him;  and  in  the  absence  of 
any  allegation  or  proof  to  the  contrary,  the  presump- 
tion would  be  that  the  payment  ot  the  first  bond  was 
not  made  until  it  became  due.  I  think  that  looking 
to  the  authority  of  Edwin  Godwin  under  this  special 
act,  the  payment  was  valid;  and  therefore  deem  it  un- 
neccBsary  to  express  any  opinion  as  to  the  effect  of  a 
payment  made  under  such  circumstances  to  a  commis- 
sioner appointed  to  sell  by  a  chancery  court  in  the 
exercise  of  its  ordinary  jurisdiction.  I  am  for  affirm- 
ing the  decree. 

MoNCURE  and  Samuels,  Js.  concurred  in  the  opinion 
of  Allen,  J. 

Daniel  and  Lee,  Js.  dissented. 

Decree  affirmed. 
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Bbane  a-  wife  v.  Yerby.  ,  18^- 

^  January 


March  6. 

1.  C  subecribes  his  name  to  his  will  in  the  presence  of  R,  who  wrote 

it,  and  requests  R  to  witness  it,  who  does  so.  H  is  then  called 
into  the  room  and  requested  by  C  to  witness  the  instrument, 
and  0  acknowledges  his  signature  to  him,  in  the  presence  and 
hearing  of  R;  and  H  subscribes  his  name  as  a  witness  in  the 
presence  of  the  testator  and  of  R.    Held  : 

1.  The  acknowledgment  of  his  signature  by  C  was  a  suffi- 

cient acknowledgment  of  the  will. 

2.  Though  the  testator  spoke  of  the  paper  as  an  instrument, 

and  did  not  speak  of  it  as  his  will  to  H,  yet  knowing 
that  it  was  his  will  and  knowing  its  contents,  it  was  a 
sufficient  publication  of  it  as  his  will. 

3.  The  will  was  duly  executed. 

2.  The  act  of  1849,  Code,  ch.  122,  i  4,  p.  516,  does  not  change  the  for- 

mer law,  either  as  to  what  shill  constitute  an  acknowledg- 
ment, or  a  publication  of  the  will.* 

This  was  an  appeal  from  the  judgment  of  the  Circuit 
€Ourt  of  Richmond  county,  affirming  the  sentence  of 
the  County  court  admitting  to  probat  the  will  of  John 
CundifF.  The  only  question  in  the  cause  was  as  to  the 
due  execution  of  the  will.  The  paper  was  propounded 
for  probat  by  James  T.  Yerby,  one  of  the  nominated 
executors,  and  its  probat  was  opposed  by  Addison  Y. 
Beane  and  his  wife. 

John  Cundift'  was  a  bachelor;  and  requested  Richard 
H.  Lyell,  a  merchant  doing  business  in  partnership 
with  his   nephew  Henry   Lyell,   at  Farnham   in  the 


Term. 


♦The  act  provides,  that  "unless"  the  will  "be  wholly  written  by 
the  testator,  the  signature  shall  be  made  or  the  will  acknowledged 
by  him,  in  the  presence  of  at  least  two  competent  witnesses  present 
at  the  same  time ;  and  such  witnesses  shall  subscribe  the  will  in  the 
presence  of  the  testator,  but  no  form  of  attestation  shall  be 
necessary." 
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1855.    county  of  Richmond,  to  make  some  alterations  in  his 
^Te?^  will.     Lyell  undertook  to  do  it;  and  a  few  days  after- 

wards  Cundiff  came  to  the  place,  and  in  the  counting 

A^ffe  ^^^^  ^^  Lyell's  store,  Lyell  read  to  him  the  paper  he 
V.  had  prepared,  which  Cundiff  pronounced  correct:  At 
^  this  time  there  was  no  other  person  present  but  Cun- 
diff and  Richard  H.  Lyell.  After  the  will  was  read 
and  approved,  it  was  placed  on  a  desk  at  which  Cun- 
diff was  seated,  and  he  then  and  there  signed  it,  and 
at  his  request  Richard  II.  Lyell  signed  it  as  a  witness. 
This  witness  then,  without  leaving  the  room,  called  in 
Henry  Lyell  from  the  store  room,  w^ho  found  Cunditf 
sitting  at  the  desk  with  the  will  before  him.  Cundiff, 
without  informing  him  that  the  paper  was  his  will, 
requested  him  to  witness  the  instrument;  and  he  hav- 
ing  first  asked  Cundiff  if  he  acknowledged  his  signa- 
ture to  the  paper,  and  having  received  an  aflirmative 
answer,  signed  it  as  a  witness  in  the  presence  of  the 
testator  and  of  Richard  H.  Lyell ;  the  latter  of  whom 
heard  the  acknowledgment  of  the  signature  by  Cundiff, 
and  was  attending  to  and  supervising  tKe  execution  of 
the  paper.  Another  witness,  William  L.  Claybrook, 
was  then  called  into  the  room  from  across  the  road; 
and  he  also  attested  the  paper  in  the  presence  of  the 
testator  and  Richard  H.  Lyell,  though  not  of  Henry 
Lyell. 

Henry  Lyell  states,  that  though  the  testator  did  not 
tell  him  the  paper  w^as  his  will,  he  believed  at  the 
time  it  was,  from  what  Richard  H.  Lyell  had  pre- 
viously tohl  him.  And  it  appears  that  at  the  time  he 
remarked  jocukrly  to  the  testator,  that  he  wished  he 
had  such  an  old  uncle. 

The  time  occupied  in  the  reading  of  the  paper  and 
its  execution  by  the  testator  and  the  witnesses,  Richard 
H.  Lyell  states  was  between  ten  and  fifteen  minutes, 
during  the  whole  of  which  time  the  paper  was  within 
the  vision  of  himself  and  the  testator,  and  the  whole 
was  one  continued  transaction. 
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B.  T,  Daniel  and  Claybrook^  for  the  appellants.  1855. 

Piiiion,  Gresham  and  Mayo^  for  the  appellee.  ^rai7 


Yerby. 


MoxcuRE,  J.  This  is  an  appeal  from  a  sentence  of  ^^-Jl 
the  Circuit  court  of  Richmond  county,  affirming  a  sen-  v. 
tence  of  the  County  court  of  that  county,  admitting  a 
paper  writing  to  probat  as  the  will  of  John  Cundiff. 
The  only  objection  made  to  the  will  is  that  it  was  not 
executed  and  attested  in  the  manner  prescribed  by  the 
Code,  ch.  122,  §4,  p.  516.  This  case  is  very  much 
like  that  of  Parramore  v.  Taylor^  recently  decided  by 
this  court;  except  that  in  this  case  no  question  is 
raised,  and  it  appears  none  could  have  been  raised,  as 
to  the  perfect  sanity  of  the  testator,  and  his  freedom 
from  any  undue  influence  at  the  time  of  the  execution 
of  his  will.  In  other  respects,  the  two  cases  are  al- 
most identical.  After  giving  to  the  able  arguments  in 
this  case,  (and  that  of  Ghreeii  ^  wife,  ^.  v.  Orain^  ^c. 
which  involved  to  some  extent  the  san)e  question,  and 
came  on  for  hearing  immediately  after  this,)  all  the 
consideration  of  which  I  am  capable,  I  am  confirmed 
in  my  conviction  of  the  correctness  of  the  views  ex- 
pressed in  my  opinion  in  Parramore  v.  Taylor.  And 
regarding  that  case  as  a  binding  authority,  I  will  no- 
tice only  those  particulars  in  which  it  was  argued  by 
the  counsel  of  the  appellant  that  this  case  is  distin- 
guishable from  that. 

The  principle  decided  in  that  case  is,  that  under  our 
present  law,  a  will  acknowledged  by  the  testator  in 
the  presence  of  two  witnesses,  present  at  the  same 
time,  who  subscribe  their  names  thereto  in  his  pre- 
sence, the  whole  being  one  continuous  transaction, 
occurring  at  the  same  time,  is  well  executed,  though 
the  witnesses  do  not  subscribe  their  names  in  the  pre- 
sence of  each  other,  and  though  one  of  them  subscribe 
his  in  the  order  of  time  before  the  acknowledgment. 

One   feature  of  distinction  between  the  two  cases, 
Vol.  XII — 31 
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1855.     according  to  the  argument  of  the  appellants'  counsel, 
TermT  ^^oi^'^'^ts  in  this,  that  there  was  not  in  this  case,  as  there 

— was  in  that,  any  concert  among  the  witnesses,   any 

A^ffe  pr^v^^y  "between  the  testator  and  theni,  any  continuity 
V.  of  transaction,  commenced,  continued  and  ended,  be- 
tween the  same  parties,  the  testator  and  the  witnesses. 
That  in  that  case  the  two  witnesses  on  whose  attesta- 
tion the  will  was  sustained,  were  convened,  for  the  pur- 
pose of  being  witnesses,  before  the  execution  of  the  will 
was  commenced;  while  here  the  scrivener  subscribed 
the  will  as  a  witness,  and  then  the  other  two  witnesses 
were  successively  called  in,  and  subscribed  it  as  such, 
not  before  having  had  any  agency  in  the  transaction, 
nor  knowing  that  they  were  to  be  called  in  for  that 
purpose.  From  my  recollection  of  the  facts  in  Parra- 
more  v.  Taylor^  there  is  no  material  difference  in  this 
respect  between  that  case  and  this.  If  in  that  ease 
either  of  the  witnesses  to  the  will  or  the  codicil,  ex- 
cept Corbin,  had  any  previous  knowledge  that  he 
would  be  called  on  to  witness  the  transaction,  the  fact 
was  certainly  not  relied  on  as  one  of  the  grounds  of 
the  opinion  delivered,  or  judgment  rendered  therein. 
Nor  do  I  conceive  the  fact  to  be  of  any  importance 
whatever.  It  is  very  common  and  natural  for  a  tes- 
tator to  sign  his  will  in  the  presence  ot  the  scrivener, 
and  atter  the  latter  has  subscribed  his  name  as  a  wit- 
ness, to  have  other  persons,  who  may  be  convenient, 
or  be  selected  by  him  for  the  purpose,  called  in  tor 
the  iirst  time  to  witness  it.  It  is  not  often  material 
to  him  who  are  the  witnesses,  so  that  they  be  honest 
and  correct  men.  But  it  is  generally  objectionable  to 
him  to  have  his  will  WTitten  or  read  in  the  presence  of 
any  person  but  himself  and  the  scrivener,  where  one 
is  employed;  and  therefore  the  business  of  writing  and 
-  reading  the  will,  and  of  its  attestation  by  the  scrivener, 
when  one  is  employed,  is  generally  completed  before 
any  other  person  is  called  in  to  witness  it.     He  does 
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not  often  convene  the  witnesses  before  hand,  and  keep     1855. 
them  in  attendance   upon  or  about  him  during  the    Temi'^ 

whole  transaction;  especially  when,  as  in  this  case,  he  

executes  his  will  at  a  place  where  he  can  obtain  proper  ^^f^ 
witnesses  at  any  instant  he  may  want  them.  Richard  v. 
H.  Lj^ell,  the  scrivener  in  this  case,  was  relied  on  by 
the  testator  to  have  his  will  duly  executed  and  at- 
tested. He  was  a  most  important  agent  in  the  whole 
transaction.  In  no  part  of  it  can  it  be  said  that  he 
was  a  silent  or  unconcerned  spectator.  His  office  was 
not  ended  when  he  subscribed  the  will.  He  imme- 
diately, and  without  leaving  the  room,  called  in  the 
other  witnesses  successively,  and  bore  witness  with 
them  to  the  acknowledgment  made  to  them  resp(?ic- 
tively  by  the  testator. 

But  the  main  feature  of  distinction  contended  lor  by 
the  appellants'  counsel  between  this  case  and  that  of 
Parramore  v.  Taylor,  is,  that  there  the  testator  acknow- 
ledged his  will  to  the  witnesses,  all  of  whom  knew, 
from  what  was  said  and  done  at  the  time,  that  it  was 
his  will.  Whereas  here,  the  testator  acknowledged  his 
signature  merely,  to  two  of  the  witnesses;  and  not  only 
did  not  inform  them  that  the  paper  was  his  will,  but 
designedly  concealed  that  fact  from  them.  This  dif- 
ference between  the  two  cases  in  point  of  fact,  exists 
in  regard  to  the  will  in  that  case;  but  not,  according 
to  my  recollection,  in  regard  to  the  codicil.  I  do  not 
think,  though  the  record  in  that  case  is  not  before  me, 
that  the  second  witness  to  the  codicil  was  informed,  or 
had  any  knowledge,  of  the  name  or  nature  of  the  in- 
strument when  he  attested  it.  I  would  infer  from  the 
opinion  delivered  in  that  case  that  he  had  not;  and  at 
all  events,  that  it  was  considered  of  no  importance 
whether  he  had  or  not.  Nor  does  it  appear  that  there 
was  any  design  on  the  part  of  the  testator  in  this  case 
to  conceal  from  any  of  the  witnesses  to  his  will,  the 
nature  of  the  instrument.     One  of  them,  the  scrivener, 
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1855.     of  course  kuew  all  about  il,  and  he  had  informed  an- 
TeraiT  ^ther  of  the  witnesses,  his  nephew  and  partner,  that 

he  had  been  requested  to  draw  the  will.     It  does  not 

&^ife  ^PP^^^  *fa^^  ^"y  secrecy  was  enjoined  upon  him  by  the 
V.  testator.  Both  of  the  other  witnesses  believed  when 
they  attested  the  instrument  that  it  was  a  will ;  and 
one  of  them,  it  seems,  indicated  that  belief,  by  a  jocular 
remark  made  by  him  at  the  time.  Whether  however 
they  were  ignorant  of  the  fact  or  not;  or  whether  it 
was  designedly  concealed  from  them  by  the  testator  or 
not,  is,  as  I  shall  presently  endeavor  to  show,  an  imma- 
terial circumstance. 

The  facts  in  regard  to  the  attestation  of  the  will  by 
the  second  witness,  Henry  Lyell,  as  stated  by  himself, 
are,  that  he  was  called  from  the  store  room  into  the 
counting  room  by  Richard  H.  Lyell  to  witness  the 
will.  When  he  went  in,  the  testator  was  sitting  at 
the  desk,  with  the  will,  which  he  had  signed,  and  K. 
H.  Lyell  had  witnessed,  lying  on  the  desk  before  him 
or  by  him.  The  testator  asked  him  "  to  witness  that 
instrument  of  writing."  Witness  asked  him  if  he 
acknowledged  that  to  be  his  signature,  meaning  the 
signature  to  the  paper  referred  to.  The  testator  said,  he 
did.  Henry  Lyell  then  subscribed  the  paper  as  a  witr 
ness  in  the  presence  of  the  testator  and  of  R.  H.  Lyell. 
The  testator  did  not  tell  him  it  was  his  will,  but  he 
believed  it  was;  and  had  reason  so  to  believe,  from 
what  R.  H.  Lyell  had  told  him.  Certainly  this  would 
have  been  a  good  acknowledgment  of  the  will  by  the 
testator  to  Henry  Lyell  under  the  statute  of  29  Ch. 
2,  and  our  corresponding  statute  which  was  in  force 
before  the  Code  took  effect.  The  cases  of  White  v. 
The  British  Museum,  19  Eng.  C.  L.  R.  91,  and  Wright 
V.  Wrighiy  20  Id.  197,  are  conclusive  as  to  the  former 
statute;  and  the  case  of  Bosser  v.  Franklin^  6  Gratt.  1, 
as  to  the  latter.  The  terms  and  evidence  of  the  ac- 
knowledgment were  much  stronger  in  this  case  than  in 
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either  of  those.     In  the  two  English  eases  none  of  the     1855. 
witnesses  saw  the  testator's  signature,  and  only  one  of   Term7 

them  knew  what  the  paper  was.     In  the  Virginia  case,  

the  will  was  signed  by  another  for  the  testator,  who  ^^jf| 
made  her  mark,  and  the  only  surviving  witness  was  a  v. 
marksman.  It  was  held  not  to  be  necessary  that  the  ^'  ^' 
testator  should  acknowledge  to  the  witnesses  the  sub- 
scription of  his  name  to  be  his  signature;  or  even  that 
the  instrument  is  his  will.  It  is  enough  that  he 
should  acknowledge,  in  their  presence,  that  the  act  is 
his,  with  a  knowledge  of  the  contents  of  the  instru- 
ment, and  with  the  design  that  it  should  be  a  testa- 
mentary disposition  of  his  property.  Indeed,  the  coun-  ' 
sel  for  the  appellants  admitted  that  the  acknowledg- 
ment would  have  been,  sufficient  in  this  case  under  the 
old  law;  but  they  argued  that  it  is  not  under  the  new; 
which  requires,  as  they  contended,  that  the  acknowl- 
edgment should  convey  and  be  intended  by  the  testa- 
tor to  convey,  to  the  minds  of  the  witnesses,  a  knowl- 
edge of  the  fact  that  the  paper  acknowledged  is  his 
will;  or,  at  all  events,  that  the  witnesses,  at  the  time 
of  their  attestation,  must  have  such  knowledge;  and 
the  testator  must  be  aware  that  the}-  have.  They 
contended  that  the  report  of  the  revisors,  which  con- 
formed to  the  Stat,  of  1  Vict.  ch.  26,  §  9,  in  autho- 
rizing the  testator's  signature  to  be  acknowledged, 
was  amended  in  the  legislature,  by  requiring  the  will 
instead  of  the  signature  to  be  acknowledged  by  him, 
for  the  very  purpose  of  correcting  the  loose  construc- 
tions which  they  supposed  had  been  introduced  by 
those  cases  and  others.  I  do  not  think  so,  but  quite 
the  contrary.  I  think  that  amendment  was  made  for 
the  purpose  of  adhering  to  the  old  law,  and  the  judi- 
cial construction  it  had  received  in  that  respect.  The 
statute  of  Victoria  in  requiring  the  signature  to  be 
acknowledged  instead  of  the  will,  effected,  it  seems,  a 
material  change  of  the  29  Ch.  2,  as  it  had  been  ex- 


246  COURT   OP   APPEALS   OF   VIRGINIA. 

1855.    pounded  by  the  courts.     And  in  construing  the  former, 
Teim7  ^^^  English  ecclesiastical  courts  have  held   acknowl- 

edgments  not  to  be   good  which   would   have   been 

l^fl  good  under  the  latter.  7  Eng.  Ecc.  R.  129  and  340. 
V.  I  think  our  legislature  designed  to  avoid  the  danger  of 
such  a  consequence;  and  therefore,  by  the  amendment 
adopted,  employed  terras  broad  enough  to  embrace 
every  acknowledgment  which  would  have  been  suffi- 
cient under  the  old  law.  There  was  nothing  in  that 
law  which  expressly  authorized  an  acknowledgment  of 
the  will  by  the  testator:  It  spoke  of  signing  only. 
By  judicial  construction,  an  acknowledgment  of  the 
signature  was  held  to  be  equivalent  to  making  the  sig- 
nature in  the  presence  of  the  witnesses:  then  an 
acknowledgment  of  the  instrument  as  a  will,  was  held 
to  be  so  equivalent:  and  then  an  acknowledgment  of 
the  instrument  with  a  knowledge  of  its  contents  and 
an  intention  on  the  part  of  the  testator  that  it  should 
operate  as  his  will,  was  held  to  have  the  same  eftect, 
though  the  witnesses  did  hot  know  that  the  instrument 
was  a  will.  This  construction  was  well  settled ;  and 
the  legislature  seems  to  have  designed  to  embody  it 
in  the  new  statute.  In  saying  that  the  will  may  be 
acknowledged,  they  used  terras  which  were  well  un- 
derstood by  the  profession  and  the  people,  and  must 
-  have  intended  them  to  be  so  understood.  They  could 
not  have  intended  to  embrace  some  forms  of  acknowl- 
edgment and  exclude  others.  An  acknowledgment  of 
an  instrument  which  is  a  will,  and  known  and  intended 
by  the  testator  to  operate  as  such,  is  an  acknowledg- 
ment of  the  will,  though  not  so  called  by  the  testator 
in  making  the  acknowledgment,  and  though  the  wit- 
nesses be  ignorant  of  the  fact  that  it  is  a  will.  If  the 
legislature  had  designed  to  make  the  change  as  con- 
tended for,  they  would  have  used  plain  language  for 
that  purpose,  such  as  was  used  by  the  legislature  of 
New  York  in  making  a  similar  change.     Their  Ian- 
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guage  was  that  the  testator,  at  the  time  of  subscrib-     1865. 
ing  or  acknowledging  the  will  in  the  presence  of  the    xermT 

witnesses,  shall  declare  the  instrument  to  be  his  last 

wiU  oTid  testament.  2  Rev.  Stat.  63,  §  40.  In  con-  |^?f^ 
struing  this  language,  it  has  been  held  by  the  courts  v. 
of  that  state,  that  there  must  be  an  actual  publication 
of  the  instrument  as  a  willy  in  the  presence  of  the 
subscribing  witnesses  in  addition  to  the  other  forma- 
lities required  by  the  statute.  Br  inker  hoof  v.  Remsen^ 
8  Paige's  R.  488;  S.  C.  26  Wend.  R.  325.  The  differ- 
ence between  the  language  of  our  statute  and  that  of 
New  York  is  very  material ;  and  yet  it  is  contended 
that  ours  should  be  construed  as  that  has  been.  I 
think  that  such  a  construction  would  extend  the  words 
'*  or  the  will  acknowledged  "  greatly  beyond  their  pro- 
per meaning,  the  meaning  in  which  they  are  generally 
well  understood,  and  would  be  inconsistent  with  the 
other  terms  and  provisions  of  our  statute.  The  legis- 
lature could  not  have  designed,  in  such  an  obscure 
way,  to  make  so  radical  a  change  of  the  law;  and  not 
only  to  make  publication  necessary  as  a  statutory 
requisition  to  the  validity  of  a  will,  but  require  it  to 
be  made  in  the  presence  of  the  subscribing  witnesses. 

It  seems  to  be  somewhat  doubtful  whether  publica- 
tion ever  was  necessary  to  the  validity,  of  a  will.  1 
Jarm.  on  Wills  71.  If  ever  necessary,  it  might  have 
been  inferred  from  slight  circumstances.  3  Lomax 
Dig.  42,  §  24.  The  statute  of  29  Ch.  2  did  not  re- 
quire it;  but  on  the  contrary,  seems  to  have  dispensed 
with  its  necessity,  if  it  previously  existed;  or  at  least 
substituted  the  requisitions  thereby  prescribed  in  place 
of  any  other  publication,  in  cases  to  which  the  sta- 
tute was  applicable.  "All  other  requisitions  (says 
Judge  Lomax)  would  seem  necessarily  to  be  excluded, 
but  those  which  are  embraced  in  the  statute;  and 
publication,  as  a  distinct  act  of  the  testator,  is  not  one 
of  those  which  are  enumerated."     Id.  43.     "  Signing 
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1855.     and  acknowledgment  of  a  will  before  witnesses  (say:^ 

Teirm7  J^^^g^  Tucker)  amount  to  what  ie  called  a  publica- 

tion  of  the  will,  although  they  are  not  informed  that  it 

&^ife    ^®  ^  ^^'^'''  ^^^  though  the  testator  even  calls  it  a  deed." 

V.       1  Tuck.  Com.  pt.  2,  294.     "  The  case  of  Trimmrr  v. 
Ycrby 

Jackson    (says    Dr.    Burn)   was  where    the    witnesses 

were  deceived  by  the  testator  at  the  time  of  the  exe- 
cution, and  were  led  to  believe,  from  the  words  used 
by  the  testator  at  the  execution  of  the  instrument,  that 
it  was  a  deed  and  not  a  will.  It  was  delivered  as  his 
act  and  deed;  and  the  words  sealed  and  delivered  were 
put  above  the  place  where  the  witnesses  were  to  sub- 
scribe their  names.  And  it  was  adjudged  by  the  court, 
as  it  is  said,  for  the  inconveniences  that  might  arise  in 
families  from  having  it  known  that  a  person  had  made 
his  will,  that  this  was  a  sufficient  execution.  4  Burn's 
Eccl.  Law,  8  Lond.  ed.  by  Tyrwhitt,  130."  This  and 
other  cases  on  the  subject  are  reviewed  in  the  able 
•  opinion  of  the  chancellor  in  Brivkerhoof  v.  Bew.'^e)*^  8 
Paige's  R.  488,  from  which  I  have  taken  the  quotation 
above  made  from  the  work  of  Dr.  Burn. 

I  have  said  that  the  construction  contended  for 
would  be  inconsistent  with  the  other  terms  and  pro- 
visions of  the  new  law.  It  would  not  require  publi- 
cation where  the  will  is  wholly  written  by  the  testa- 
tor; nor,  though  not  wholly  written  by  him,  if  the 
signature  be  made  (instead  of  the  will  acknowledged) 
in  the  presence  of  the  witnesses.  Why  is  not  publica- 
tion as  necessary  in  those  cases,  and  especially  the  lat- 
ter, as  in  a  case  in  which  the  will  is  acknowledged? 
Can  it  be  believed  that  the  legislature  intended  to  per- 
mit a  testator  who  can  and  chooses  to  write  his  own 
will,  or  sign  it  in  the  presence  of  the  witnesses,  to 
conceal  from  them  the  fact  that  it  is  a  will,  and  even 
to  execute  it  in  the  form  of  a  deed  for  that  purpose; 
and  yet  to  require  a  testator  who  cannot  write,  or  who 
happens  not  to  make  his  signature  in  the  presence  of 
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the  witnesses,  to  declare  to  them  that  the  instrument     1855. 
is  his  will?     Surely,  if  the  legislature  had  intended  to  '^^^^ 

require  publication  at  all,  the  requsition  would  have 

been  uniform,  and  applied  to  all  cases  in  which  the  ^^^ 
reason  for  its  application  is  the  same.  That  is  th^  case  v. 
in  the  statute  of  Xew  York,  which  requires  publication  '  ^* 
as  well  where  the  signature  is  made,  as  where  it  is  ac- 
knowledged in  the  presence  of  the  witnesses.  There 
the  publication  is  a  statutory  ingredient  in  the  execu- 
tion of  the  will,  entirely'  independent  of  the  act  of 
making  or  acknowledging  the  signature,  and  must  co- 
exist with  that  act,  whether  it  be  in  one  form  or  the 
other.  Here  the  publication  contended  for  would  not 
be  an  independent,  necessary  ingredient  in  the  execu- 
tion of  the  will,  but  be  a  mere  alternative,  or  substi- 
tute, for  the  act  of  making  the  signature  in  the  pre- 
sence of  the  witnesses.  The  most  natural  alternative 
for  such  an  act  would  be  the  acknowledgment  of  the 
signature;  and  that  is  what  the  revisors  proposed. 
But  the  legislature  authorized  the  will  to  be  acknow- 
ledged; and  thus,  I  think,  rdade  any  acknowledgment 
valid  which  would  have  been  so,  under  the  construc- 
tion which  had  been  put  upon  the  old  law.  There- 
fore, the  acknowledgment  of  the  instrument,  and  o 
fortiori^  of  the  signature,  though  the  witnesses  be  not 
informed  of  the  name  or  nature  of  the  instrument,  is 
sufficient;  if  the  testator  himself  knows  its  contents, 
and  intends  that  it  shall  be  a  testamentry  disposition 
of  his  property.-  In  this  case,  both  the  instrument 
and  the  signature  were  acknowledged  by  the  testator; 
and  that  he  knew  its  contents,  and  intended  it  to  ope- 
rate as  a  testamentary  disposition  of  his  property,  is 
conclusively  proved  by  the  draftsman  of  the  will  and 
one  of  the  subscribing  witnesses  thereto. 

The   construction    contended   for   would,   I   think, 
greatly  increase  litigation,  and  produce  much  mischief 
without    any    corresponding  good.      The   perplexing 
Vol.  XII— 32 
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1855.     question   in   all   cases   of  acknowledgment  of  a   will 
iSrm^  would  be,  whether  what  was  said  or  done  by  the  tes- 

tator  amounted  to  an  acknowledgment.     Too  much 

&^fe  w^^ld  depend  upon  the  loose  recollection  of  the  wit- 
V.  nesses;  and  the  danger  of  their  being  tampered  with, 
®'  ^'  and  of  the  will  being  thus  defeated,  would  be  greatly 
increased.  The  evils  of  increased  litigation  and  con- 
fusion, arising  from  a  change  of  the  will  law,  are  sig- 
nally displayed  in  regard  to  a  provision  in  the  statute 
of  Victoria,  requiring  the  vnW  to  be  signed  "at  the 
foot  or  end  thereof  by  the  testator."  An  immense 
number  of  cases  have  been  before  the  English  courts, 
involving  the  construction  of  these  words.  Our  legis- 
lature wisely  avoided  the  evil  by  adhering  to  the  old 
law,  and  merely  embodied  in  the  new  statute  the 
judicial  construction  of  that  law,  by  requiring  the  will 
to  be  signed  "in  such  manner  a^  to  make  it  manifest 
that  the  name  is  intended  as  a  signature."  There 
have  been  cases  also  before  the  English  courts,  involv- 
ing the  construction  of  the  words  of  the  statute  of 
Victoria,  requiring  the  sifnaiure  to  be  acknowledged. 
Our  legislature  has,  T  think,  in  like  manner  avoided 
this  evil  by  requiring  the  will  to  be  acknowledged. 

In  conclusion,  this  is  a  case  in  which  a  man,  having 
no  family,  wished  to  give  his  estate  to  some  of  his 
collateral  kindred;  and  made  his  will  for  that  purpose. 
He  was  of  perfectly  sound  mind,  and  free  from  any 
undue  influence  at  the  time  of  its  execution;  and  dic- 
tated and  understood  the  contents  of  i^.  The  scrivener 
and  the  witnesses  were  men  of  unimpeached  integrity, 
having  no  interest  of  their  own  to  subserve,  and  no 
motive,  so  far  as  the  record  shows,  for  favoring  or  dis- 
appointing any  of  the  expectants  upon  the  testator's 
bounty.  He  acknowledged  his  signature  to  the  will 
in  the  presence  of  at  least  two  witnesses,  present  at 
the  same  time,  who  subscribed  their  names  thereto  in 
his  presence.     If  this  will  be  not  valid,  the  law  has,  in 
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this  instance,  signally  failed  in  its  intended  effect,  to     1855. 

secure  a  free  and  fair  exercise   of  the  testamentary    xemu^ 

right.     But  I  am  of  opinion  that  it  is  valid,  and  I  am  

therefore  for  affirming  the   sentence   of  the   Circuit   ^^31 

court.  V. 

Yerby. 

Allbx,  p.  I  dissented  from  the  majority  of  the 
court  in  the  case  of  Parr  amove  v.  Taylor^  and  agreed 
with  Judge  Daniel  in  the  opinion  given  by  him  in 
Sturdivant  v.  Birchett,  10  Qratt.  67.  Upon  the  ques- 
tion decided  in  Parraniore  v.  Taylor^  I  have  seen  no 
reason  to  change  my  opinion.  But  that  case  was  fully 
argued  and  carefully  considered.  The  decision  was 
made  by  a  majority  of  the  whole  court,  and  a  motion 
for  a  rehearing  was  overruled.  The  same  question  has 
been  again  argued  in  this  case,  and  with  the  same 
result.  I  must  therefore  consider  it  as  settling  the 
law  on  that  question  in  future  Cases.  Upon  the  other 
question  presented  in  this  case,  whether  an  acknowl- 
edgment of  the  signature  is  a  sufficient  acknowledg- 
ment of  the  will  under  our  statute,  I  cohcur  in  the 
opinion  of  the  majority. 

Lee  and  Samuels,  Js.  concurred  in  the  opinion  of 

MONCURE,  J. 

Daniel,  J.  dissented. 
Judgment  affirmed. 
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1856.  Green  ^  ah.  v.  Crain  df-  als, 

January 

'^®"^-  March  6. 

i.  A  paper  prepared  as  the  will  of  C,  is  read  to  fiim  by  the  scriv- 
ener, and  approved ;  and  then  the  scrivener,  at  the  request  of 
C,  subscribes  C^s  name  to  the  paper,  and  by  like  request  he 
attests  it;  and  no  other  witness  attests  it  in  the  presence  of 
this  one.  About  three  days  after  C  acknowledges  the  paper 
as  his  will  in  the  presence  of  H,  who  at  his  request,  attests  it 
in  his  presence.  No  other  witness  attests  the  paper  on  that 
day ;  but  about  four  days  after,  H  is  again  at  the  house  of  C 
with  W,  when  C  requests  W  to  attest  the  paper,  which  W 
does  in  the  presence  of  H  and  C,  and  C  then  acknowledges 
the  paper  as  his  will  in  the  presence  of  H  and  W.  Held  : 
The  will  is  duly  executed. 

2.  In  this  case  a  motion  to  instruct  the  jury  assumes  all  the  facts 
stated  by  the  subscribing?  witnesses  as  true,  and  asks  the  court 
to  instruct  the  jury  that  the  paper  is  not  proved  to  be  the  will 
of  C,  according  to  the  statute.  The  instruction  does  not  ask 
the  court  to  pass  upon  the  truth  of  the  facte,  but  upon  the  law 
as  applicable  to  them ;  and  therefore  is  not  objectionable. 

This  was  a  suit  in  equity  in  the  Circuit  court  of 
Pittsylvania  county,  instituted  by  Laban  Green  and 
others,  heirs  and  distributees  of  John  T.  Crain  de- 
ceased, to  set  aside  a  paper  which  had  been  admitted 
to  probat  as  the  will  of  said  Crain.  The  defendants 
were  his  devisees  and  the  administrator  with  the  will 
annexed.     The  court  directed  an  issue  devisamt  vd  non. 

On  the  trial  the  contestants  moved  the  court  for  an 
instruction  to  the  jury,  which  was  refused,  and  they 
excepted :  and  there  was  a  verdict  in  favor  of  the  wnll. 
The  exception  sets  out  the  will,  to  which  there  were 
three  subscribing  witnesses,  all  of  whom  were  ex- 
amined on  the  trial.  The  first,  Thomas  W.  Walton, 
proved  that  he  wrote  the  said  paper  at  the  request  of 
the  testator,  who  approved  it;  and  that  he  signed  the 
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testator's  name  at  his  request,  and  also  at  his  request     1865. 
subscribed  it  as  a  witness  in  his  presence ;  the  testator    ^^^J 

then  acknowledging  it  as  his  will.     That  this  was  done 

on  the  5th  of  May  1852;  and  that  no  other  witness    ^^^ 
attested  the  paper  in  -the  presence  of  this  witness.  v-. 

The  second  witness,  John  M.  Hutchings,  proved  that  &al8. 
about  the  8th  of  May  1852,  the  testator  acknowledged 
the  paper  to  be  his  will  in  the  presence  of  the  witness, 
and  requested  him  to  subscribe  his  name  as  a  witness, 
which  was  done  in  the  presence  of  the  testator.  That 
no  other  witness  attested  the  paper  on  that  day;  but 
that  about  four  days  after  the  witness  had  attested  the 
paper,  he  was  at  the  house  of  the  testator  in  company 
with  John  D.  Wright.  That  the  testator,  in  the  pre- 
sence of  the  witness,  requested  Wright  to  subscribe 
his  name  to  the  paper  as  a  witness,  and  that  Wright 
did  so  subscribe  his  name  in  the  presence  of  the  wit- 
ness and  the  testator :  And  that  the  testator  did  then, 
in  the  presence  of  both  Wright  and  the  witness,  ac- 
knowledge the  paper  to  be  his  will.  The  testimony 
of  Wright  as  to  what  occurred  when  he  attested  the 
paper,  was  the  same  as  that  of  the  witness  Hutchings. 
All  the  witnesses  proved  that  the  testator  was  of  sound 
mind  and  disposing  memory. 

These  being  all  the  tacts  proved  on  the  trial,  the 
contestants  by  their  counsel,  moved  the  court  to  in- 
struct the  jury,  that  the  said  paper  writing  was  not 
proved  to  be  the  last  will  and  testament  of  John  T. 
Crain  according  to  the  statute ;  because  no  two  of  the 
subscribing  witnesses  were  present  together  with  the 
testator  when  Walton  subscribed  his  name  as  a  wit- 
ness; because  no  two  of  the  subscribing  witnesses 
were  present  together  with  the  testator  when  Hutch- 
ings subscribed  his  name  as  a  witness;  because  no  two 
of  the  subscribing  witnesses  were  present  together 
with  the  testator  when  he  directed  and  authorized 
Walton  to  sign  his  name  to  said  will,  the  same  being 


254  COURT   OF   APPEALS    OF   VIRGINIA. 

1855.  proved  only  by  the  said  Walton,  no  other  witness 
^TermT  knowing  any  thing  of  such  authority  being  given 
further  than  his  subsequent  acknowledgment  as  afore- 

^&eA8     ®^^^  ^^  ®^^^  ^^^^  ^"  ^^^  presence  of  said  Hutchings  and 
V.       Wright;  because  no  two  of  the  Subscribing  witnesses 
aIu.    proved  that  either   Walton  or  Hutchings  subscribed 
their  names  in  the  testator's  presence. 

As  before  stated,  the  court  refused  to  give  the  in- 
struction, and  the  contestants  excepted. 

Upon  the  return  of  the  verdict  to  the  Chancery 
court,  that  court  dismissed  the  bill:  And  thereupon 
the  contestants  applied  to  this  court  for  an  appeal, 
which  was  allowed. 

Bouldirij  for  the  appellants. 
Robinson^  for  the  appellees. 

Samubls,  J.  In  the  argument  here  it  was  insisted 
that  the  motion  to  instruct  the  jury  was  properly 
overruled,  for  reasons  apart  from  the  proposition  of 
law  submitted  for  the  judgment  of  the  court;  that 
the  instruction,  if  given,  would  have  been  an  invasion 
of  the  province  belonging  to  the  jury.  If  the  record 
showed  this  to  be  true,  then  the  motion  was  properly 
overruled,  without  regard  to  any  other  reason.  This 
court,  in  Kincheloe  v.  TVacewells,  11  Gratt.  587,  and 
in  Harvey  v.  JSpes^  supra  153,  decided  that  the  courts 
might  decide  upon  such  motions  by  parties  just  as  they 
were  made,  and  were  under  no  legal  necessity  of  sift- 
ing or  modifying  such  motions,  so  as  to  separate  and 
withhold  the  erroneous  portions  from  the  jury.  I  am 
of  opinion,  however,  there  is  no  foundation  for  the 
objection.  It  appears  that  after  all  the  evidence  had 
been  heard  by  the  jury,  the  contestants  submitted  to 
the  court  the  motion  for  an  instruction  to  the  jury. 
This  motion  did  not  ask  of  the  court  an  expression  of 
opinion  in  regard  to  facts  proved,  or  the  weight  of 
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evidence.      The    contestants    admitting  the   absolute     1855. 
verity  of  every  thing  which  the  evidence  tended  to    xermT 

prove,  yet  insisted  that  the  proof  was  insufficient  to 

prove  the  will ;  that  conceding  all  the  witnesses  had    ^^^^ 
said  to  be  true,  yet  as  it  was  not  proved  tljat  any  two       v. 
of  the  witnesses  had  subscribed  the  will  in  the  pre-    &al8. 
sence  of  each  other,  the  proof  of  execution  was  not 
sufficient  in  law.     There  was  no  proof  tending  to  show 
such  subscription  by  the  witnesses,  (in  fact  it  was  dis- 
proved,) and  upon  this  absence  of  proof  the  contestants 
predicated  their  motion  to  instruct.     It  would  have 
been  idle  to  submit  it  to  the  jury  in  the  usual  form  to 
pass  on  the  sufficiency  of  evidence  to  prove  a  subscrip- 
tion by  two  witnesses  in  the  presence  of  each  other, 
when  there  was  no  proof  whatever  having  a  tendency 
to  that  end. 

A  court  is  not  bound  to  decide  questions  of  law,  on 
a  trial  by  jury,  unless  they  be  relevant  to  the  case 
before  it;  such  questions  are  relevant  only  when  they 
arise  upon  the  evidence.  A  bill  of  exceptions  is  in- 
tended for  the  sole  purpose  of  putting  upon  the  record 
the  facts  upon  which  a  party  rests  his  proposition  of 
law,  the  proposition  itself,  and  the  decision  of  the  court 
thereupon.  It  has  been  frequently  decided  by  this 
court  that  the  facts  upon  which  a  legal  proposition  is 
predicated  must  be  shown  by  the  record;  if  it  were 
otherwise,  cases  might  be  decided  upon  abstract  ques- 
tions having  no  existence  in  such  cases.  A  bill  of  ex- 
ceptions to  a  ruling  by  the  court  in  the  progress  of  the 
trial  is  well  taken,  it  it  show  that  there  was  something 
in  the  evidence  to  serve  as  a  basis  for  the  proposition 
of  law,  the  proposition  itself,  and  the  decision  of  the 
court.  It  is  usual  to  state  the  tendency  of  the  evi- 
dence, leaving  its  sufficiency  to  be  passed  on  by  the 
jury.  If  however  the  exceptor  admits  in  advance  the 
existence  of  every  fact  which  the  proof  tends  to  show, 
and  puts  his  admission  in  th^  bill  of  exceptions  which 
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1855.     he  tenders,  it  is  difficult  to  perceive  why  he  may  not 

Term7  ^^  ^^'     ^^^  ^^^^  *^"®  stated  the  appellate  court  can 
determine  whether  the  question  of  law  did  arise  wnth  as 

A^afs"    much  certainty  as  if  they  had  been  stated  in  any  other 
v.^      mode.     In  the  case  before,  it  appears  from  the  facts 

&al8.  stated,  that  no  two  of  the  witnesses  subscribed  the  will 
in  the  presence  of  each  other.  On  thi^  the  contestants 
below,  the  appellants  here,  moved  for  an  instruction 
to  the  jury  to  the  eftect  that  the  wuU  was  not  well 
executed.  This  instruction  the  court  refused  to  give; 
and  this  decision  is  brought  here  for  revision. 

The  facts  in  the  record,  so  far  as  the  witness  Walton 
is  concerned,  are  of  no  w^eight  on  the  question  whether 
the  will  was  executed  in  the  form  prescribed  by  law: 
he  was  not  in  the  presence  of  the  testator  at  any  time 
when  any  other  witness  was  present.  The  case  must 
therefore  rest  upon  the  facts  with  which  the  witnesses 
Hutchings  and  Wright  are  connected.  The  witness 
Ilutchings,  on  or  about  the  8th  day  of  May  1852, 
heard  the  testator  acknowledge  the  will,  and  there- 
upon, in  the  presence  of  the  testator,  subscribed  his 
name  as  a  witness.  The  requisitions  of  the  law  up  to 
this  point  had  not  been  complied  wnth.  About  four 
days  afterwards,  on  or  about  the  12th  of  May  1852, 
the  testator  again  acknow^ledged  the  will  in  the  pre- 
sence of  the  witnesses  Ilutchings  and  Wright,  and 
Wright  subscribed  his  name  as  a  witness  in  the  pre- 
sence of  the  testator  and  of  the  witness  Hutchings: 
the  witness  last  named  did  not  again  subscribe  the 
will.  Thus  the  precise  question  passed  on  by  the  Cir- 
cuit court  was  presented,  and  is,  whether  it  was  neces- 
sary that  the  subscription  by  each  witness  should  be 
made  in  the  presence  of  the  other.  The  Circuit  court 
held  it  w^as  not  necessary ;  and  in  this  I  think  the  court 
decided  correctly.  I  am  led  to  this  conclusion  as  well 
by  looking  to  the  terms  of  the  statute  as  to  its  obvious 
purpose   and   intention.      It  requires   of  the  testator 
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himself,  that  "  the  signature  shall  be  made,  or  the  will     1855. 
acknowledged  by  him,  in  the  presence  of  at  least  two    Xem7 

competent  witnesses  present  at  the  same  time."     This 

requisition,  construed  as  it  should  be,  with  reference    ^^ 
to  former  laws  of  which    our  statute   is  a  revision,       v. 
means  that  the  relation  of  "presence"  shall  exist  be-    <feal8. 
tween  the  testator  and  the  witnesses,  and  does  not 
require  that  the  relation  of  "presence"  should  exist 
between  the  witnesses  themselves.     It  is  easy  to  con- 
ceive how  witnesses  might  both  be  in  the  "presence" 
of  the  testator,  and  yet  not  in  the  presence  of  each 
other,  if  we  give  the  word  "  presence "  the  meaning 
heretofore  affixed  to  it  by  judicial  decisions.     Shires  v. 
Glasscock,  2  Salk.  R.  688;  S.  C.  Carthew  81;  Davy  v. 
SmUh,  3  Salk.  R.  395;  Casson  v.  Dade,  1  Bro.  C.  C. 
99;  Ned  v.  Neil,  1  Leigh  6. 

The  English  courts,  in  passing  on  the  statute  1  Vic- 
toria, ch.  26,  §  9,  from  which  our  statute  is  taken,  have 
decided  that  the  witnesses  must  not  only  be  in  pre- 
sence of  the  testator  at  the  time  he  makes  his  signa- 
ture or  acknowledgment,  but  in  the  presence  of  each 
other.  This  is  not  the  necessary  meaning  of  the  terms 
used ;  for  as  already  said,  the  witnesses  might  both  be 
in  the  presence  of  the  testator,  yet  not  in  the  presence 
of  each  other.  To  hold  that  the  witnesses  must  not 
only  be  in  the  presence  of  the  testator,  but  also  in  the 
presence  of  each  other,  will  impose  upon  the  courts  of 
probat  the  double  duty  of  deciding  on  these  double 
relations;  thus  complicating  the  proofs,  and  thereby 
increasing  the  danger  of  defeating  the  testator's  inten- 
tion ;  and  this  because,  as  is  said,  it  should  be  inferred 
that  the  witnesses  must  be  in  the  presence  of  each 
other  from  the  fact  that  they  are  required  to  be  in  the 
presence  of  the  testator. 

If  we  look  to  the  obvious  purposes  of  the  statute, 
there  is  little  room  for  doubt.     The  will  must  be  in 
writing;  the  law  makers  having  deemed  it  unwise  to 
Vol.  XII— 33 


258  COURT   OF   APPEALS   OF   VIRGINIA. 

1855.     rely  on  parol  testimony  touching  the   disposition  of 

TermT  Property  by  will.  After  the  will  is  written,  it  is  re- 
quired  that  the  testator  shall  manifest  his  approval  of 

A^ls"  ^^  provisions  by  signing  his  name,  or  causing  it  to  be 
V.       done.     The  signature  by  the  testator  performs  a  double 

Aals.  function;  first  to  show  his  approbation  of  what  is 
written,  and  next  to  identify  the  paper.  The  office  of 
the  witnesses  is  to  identify  the  paper,  to  prove  the  sig- 
nature, or  acknowledgment  thereof  when  it  shall  there- 
after be  offered  for  probat.  The  law  prescribes  as  the 
only  mode  of  identification,  that  the  witnesses  sub- 
scribe their  names  in  the  presence  of  the  testator,  so 
that  he  may  know  the  witnesses  are  subscribing  the 
paper  which  he  intends  to  be  his  will.  All  these  pur- 
poses of  the  statute  are  secured  by  the  construction  of 
the  Circuit  court:  It  neither  sacrifices  the  end  to  the 
means,  nor  the  means  to  the  end.  That  the  testator 
in  this  case  intended  the  paper  propounded  to  be  his 
will;  that  he  acknowledged  it  as  such  in  presence  of 
llutchings  and  Wright;  that  Hutchings  in  testator's 
presence  subscribed  the  paper;  that  Wright  in  pre- 
sence of  Hutchings  and  of  testator  subscribed  his 
name,  are  all  facts  beyond  question:  yet  it  is  said 
that  the  will  is  defectively  executed  because  Hutch- 
ings did  not  subscribe  in  presence  of  Wright  as  well 
as  of  testator.  This,  as  I  have  already  said,  is  not  re- 
quired by  the  letter  of  the  statute.  It  is  argued,  how- 
ever, that  each  witness  should  observe  the  act  of  sub- 
scription by  the  other  as  a  security  against  fraud  and 
forgery.  Before  yielding  to  this  argument,  it  is  well 
to  consider  whether, the  same  security  is  not  afforded 
by  the  construction  put  on  the  statute  by  the  Circuit 
court.  Under  either  construction,  fraud  or  forgery- 
could  be  made  effective  only  by  the  perjury  of  two 
subscribing  witnesses.  They  must  prove,  either  truly 
or  falsely,  that  testator  put  his  signature  to  or  acknow- 
ledged the  paper  as  his  will;  if  truly  so  proved,  no  in- 
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jury  is  done  to  any  one;  if  falsely  proved,  it  can  only     1855. 
be  deplored  as  one  of  the  many  abuses  which  may  be    xerm?^ 

practiced  in  giving  testimony.     It  will  do  no  good  to 

place   the   honest  execution  of  wills  under  arbitrary    ^^ 
and  capricious  restrictions  for  the  purpose  of  prevent-       v. 
ing  the  perpetration  of  fraud  and  forgery  by  means  of    &al8. 
perjury,  seeing  that  fraud,  forgery  and  perjury  may 
attain  their  ends  just  as  readily  as  if  the  restrictions 
had  never  been  imposed.     At  last,  it  will  be  found  that 
the  only  security  against  evil  practices  exists  in  the 
vigilance  of  the  testator  and  the  integrity  of  witnesses. 
If  knaves  shall  combine  to  establish  a  spurious  will, 
their  work  will  be  just  as  easy  under  one  construction 
as  under  the  other. 

The  general  principles  involved  in  this  case  were 
considered  in  the  case  of  Parramore  v.  Taylor^  11 
Gratt.  220;  and  Beam  v.  Yerby^  supra  239,  recently 
decided  by  this  court;  and  it  is  unnecessary  to  go  over 
the  same  ground.  I  therefore  only  refer  to  those  de- 
cisions and  the  cases  cited  by  Judge  Moncurb  in  Par- 
rainore  v.  Taylor^  especially  to  PoUock  v.  Glassell,  2 
Gratt.  439 ;  Bosser  v.  Franklin,  6  Gratt.  1 ;  Moore  v. 
Moore's  ex'or,  8  Gratt.  307;  Sturdivant  v.  Burchett,  10 
Gratt.  67;  as  giving  the  rule  by. which  this  case  must 
be  decided. 

I  am  of  opinion  to  affirm  the  decree. 

Moncurb  and  Lbb,  Js.  concurred  in  the  opinion  of 
Samubls,  J. 

Allen,  P.  and  Daniel,  J.  dissented. 

DbCRBB  AFFIRMED. 
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BicfimanA. 

1856. 
January  CuSTIS  V.  Snead  ^  als. 


March  10. 

1.  Upon  a  bill  for  partition  of  land,  as  a  general  rule,  the  share  at 

each  parcener  should  be  assigned  to  him  in  severalty.  And 
if  from  the  condition  of  the  subject  or  the  parties,  it  is  proper 
to  pursue  a  different  course,  the  facts  justifying  a  departure 
from  the  rule  should,  at  least  where  infants  are  concerned, 
be  disclosed  by  the  report  or  otherwise  appear,  to  enable  the 
court  to  judge  whether  or  not  their  interest  will  be  ioja- 
riously  affected. 

2.  Where  the  same  parties  are  entitled  to  lands  derived  from  the 

fieither  and  also  to  laiids  derived  from  the  mother,  and  some 
or  all  of  them  are  infants,  if  these  lands  are  blended  in  the 
division,  it  must  appear  to  the  court  that  the  interest  of  the 
parties  in  general  will  be  promoted  by  this  mode  of  parti- 
tion, to  enable  the  court  to  protect  the  rights  of  the  infants. 

3.  Where  the  widow  of  the  person  who  died  seized  of  the  lands  of 

which  partition  is  sought,  is  alive,  and  entitled  to  dower,  she 
should  be  a  party  to  the  suit,  and  her  dower  should  be  as- 
signed to  her,  and  partition  made  of  the  residue.  And  it  is 
error  to  proceed  in  her  absence,  and  make  partition  of  the 
lands  subject  to  her  right  of  dower. 

This  was  a  bill  filed  in  November  1842  in  the  County 
court  of  Accomack,  by  Lewis  J.  Snead  and  Thomas 
Custis,  for  partition  of  a  tract  of  land  descended  to 
the  children  and  heirs  of  Malinda  Custis,  of  whom 
Thomas  Custis  was  one,  and  had  sold  his  share  to 
Snead.  It  also  prayed  partition  of  a  tract  of  land 
and  slaves  descended  to  the  children  and  heirs  of 
William  Custis  of  Henry.  William  Custis  was  the 
husband  of  Malinda,  and  their  children  were  the  heirs 
of  both.  After  their  death  one  of  these  children  died 
an  infant,  intestxtte  and  unmarried,  and  his  interest  in 
both  estates  descended  to  the  other  children;  all  of 
whom  were  infants  when  the  bill  was  filed  except 
Thomas  Custis.     The  bill  stated  that  the  second  wife 
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of  William  Custis  survived  him,  and  was  then  married     1865. 

to  James  Stewart;  but  they  were  not  made  parties  to    xemT 

the  suit;  and  the  prayer  was  for. a  partition  of  the  two  — • 

tracts  of  land  and  the  slaves.  ^^^ 

*  At  the  same  term  of  the  court  a  decree  was  made    Snead 

<&a]s 
appointing  commissioners  to  divide:   First,  the  land 

descended  from  Malinda  Custis,  equally  amongst  the 
plaintiff  Snead  and  the  infant  defendants:  Second,  the 
slaves  equally  amongst  the  plaintiff  Thomas  Custis  and 
the  defendants:  Third,  the  land  descended  from  Wil- 
liam Custis  of  Henry,  equally  amongst  Thomas  Custis 
and  the  infant  defendants.  And  they  were  directed  to 
report  their  proceedings  to  the  court. 

In  October  1843  the  commissioners  reported  that 
they  had  divided  the  slaves  according  to  the  decree. 
That  they  had  laid  off  and  allotted  to  the  plaintiff 
Snead  one-fifth  of  the  land  descended  from  Malinda 
Custis:  And  that  they  had  delayed  to  divide  the  land 
descended  from  William  Custis,  at  the  request  of  one 
of  the  parties,  who  desired  to  have  a  rehearing  of  the 
decree. 

In  October  1846,  the  plaintiffs  filed  an  amended  and 
supplemental  bill,  in  which,  after  stating  the  pre- 
vious proceedings,  they  say  that  Snead  had  purchased 
Thomas  Custis'  interest  in  the  land  descended  firom 
William  Custis  of  Henry,  and  also  the  interest  of  the 
defendant  Elizabeth  Custis  in  the  land  descended  firom 
Malinda  Custis.  And  they  ask  that  both  tracts  of  land 
may  be  divided,  giving  to  Snead  another  fifth  of  the 
first  named  tract,  as  assignee  of  Elizabeth  Custis,  and 
one-fifth  of  the  second  tract  as  assignee  of  Thomas 
Custis;  and  that  the  other  parties  may  each  have  his 
fifth  allotted  to  him. 

The  cause  came  on  again  to  be  heard  in  October 
1846,  when  the  court  confirmed  the  report  of  October 
1843,  and  appointed  the  same  commissioners,  with 
directions  to  divide  the  land  descended  from  Malinda 
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1855.     Custis,  except  the  fifth,  which  had  been  allotted  to 

Term7  S^^^^^i?  ^^d  also,  the  land  descended  from  William 
• —  Custis  of  Henry,  amongst  the  plaintiff  Snead  and  the 

^^'^    infant  defendants. 

Snead  In  November  1846,  the  commissioners  reported  thSt 
they  had  assigned  to  Snead  the  whole  undivided  ba- 
lance of  the  land  descended  from  Malinda  Custis,  in 
full  of  his  interest  in  both  tracts ;  and  that  they  had 
assigned  to  Elizabeth  Custis  and  the  three  infant  de- 
fendants the  tract  descended  from  William  Custis  of 
Henry,  which  they  had  divided  equally  among  the 
four. 

Benjamin  F.  Custis,  one  of  the  defendants,  having 
attained  the  age  of  twenty-one  years,  he  in  October 
1851  filed  his  affidavit  in  the  cause,  in  which  he  ex- 
pressed his  belief  that  the  division  made  by  the  com- 
missioners was  unequal  in  favor  of  Snead.  And  in 
December  he  excepted  to  the  report  of  1846,  on  the 
ground  that  they  did  not  obey  the  directions  of  the 
decree  of  October  1846,  but  had  assigned  the  whole 
of  the  land  descended  from  Malinda  Custis  to  the 
plaintiff  Snead:  And  that  this  land  was  far  more 
valuable  than  Snead's  interest  in  the  other  tract. 

The  cause  came  on  to  be  finally  heard  in  December 
1851,  when  the  court  overruled  the  exceptions,  and 
confirmed  the  report:  And  thereupon  Benjamin  F. 
Custis  applied  to  this  court  for  an  appeal,  which  was 
allowed. 

B,  T,  Daniel,  for  the  appellant. 
PattoTiy  for  the  appellee. 

Allen,  P.  delivered  the  opinion  of  the  court: 

The  court  is  of  opinion,  that  as  in  a  proceeding  at 

law  by  writ  of  partition,  it  is  the  regular  course  to 

assign  to  each  parcener  his  part  in  severalty;    Litt. 

§  276,  Coke  179  b;  from  analogy  thereto,  the  same 
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course  ahould,  as  a  general  rule,  be  observed  where     1865. 

the  proceeding  is  by  bill  in  chancer}-.     That  such  par-    Terau^ 

tition  of  the  whole  subject  is  more  likely  to  be  equal ;— 

and  just  than  where  a  partial  partition  is  made,  as  the       ^ 

commissioners  will  have  an  accurate  view  of  the  whole    Spead 

<x  aIs.. 
subject,  and  by  dividing  it  into  different  parts,  will  be 

furnished  with  the  means  of  making  a  fair  comparison, 

and  can  correct  inequalities.     If  from  the  condition  of 

the  subject  or  the  parties,  the  interest  of  the  parties  in 

general  would,  in  any  case,  be  promoted  by  pursuing 

a  different  course,  the  facts  justifying  a  departure  from 

the  rule  should,  at  least  where  the  rights  of  infants  are 

involved,   be  disclosed   by   the   report,   or   otherwise 

appear,  to  enable  the  court  to  judge  whether  their 

interests  would  be  affected  injuriously  or  not. 

The  interlocutory  decree  of  the  28th  of  November 
1842  directed  the  commissioners,  amongst  other  things, 
to  divide  equally  amongst  the  plaintiff  and  the  defen- 
dants who  were  infants,  the  tract  of  land  of  which 
Malinda  Custis  died  seized.  Instead  of  pursuing  the 
directions  of  said  decree,  the  commissioners,  by  their 
report  filed  the  30th  October  1843,  assigned  to  the 
appellee  Lewis  J.  Snead  one-fifth  of  said  tract  of  land; 
leaving  the  residue  thereof  undivided. 

The  court  is  of  opinion,  that  in  this  the  cominission- 
ers  violated  their  duty,  and,  in  the  absence  of  all  evi- 
dence to  justify  it,  it  was  error  to  confirm  the  report 
aforesaid  in  this  respect. 

The  court  is  further  of  opinion,  that  the  same  objec- 
tion exists  to  the  report  of  the  commissioners  under  the 
decree  of  the  26th  October  1846.  The  said  decree 
requiring  a  division  of  both  the  tract  descended  from 
Malinda  Custis  and  the  tract  whereof  William  Custis 
of  Henry  died  seized,  separately  amongst  the  parties 
according  to  their  rights,  the  decree  should  have  been 
followed  and  carried  out  according  to  its  terms,  unless 
the  interest  of  all  concerned  required  a  departure  from 
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1855.    the  terms  thereof;    and  if  so,  the  facts  should  have 

T^rmT  ^^^^  reported  or  made  to  appear,  to  enable  the  court, 
having  a  regard  to  the  interests  of  the  infants,  to  judge 

^^^^    whether  such  departure  should  have  been  permitted. 

Snead  That  although  under  the  4th  section  of  the  act  con- 
cerning partitions,  1  Rev.  Code  of  1819,  p.  360,  par- 
tition may  be  made  ot  several  parcels  of  laud  or  other 
real  estate  to  which  the  parties  have  title,  though  such 
title  may  be  derived  from  different  sources,  by  allot- 
ment of  part  in  each  parcel  or  of  parts  in  one  or  more 
parcels,  or  of  one  or  more  individual  parts,  with  or 
without  the  addition  of  a  part  or  parts  of  other  parcels, 
as  shall  be  most  for  the  interest  of  the  parties  in  gene- 
ral ;  yet  where  the  same  parties  are  entitled  to  lands 
derived  from  the  father  and  also  to  lands  derived  from 
the  mother,  and  some  or  all  are  infants,  as  in  the  event 
of  the  infant  dying  under  age,  a  diflferent  course  of  de- 
scent is  prescribed,  inconvenience  might  result  from 
blending  such  lands  in  the  partition;  and  it  should  at 
least  appear  in  the  words  of  the  act,  that  the  interest 
of  the  parties  in  general  would  be  promoted,  to  enable 
the  court  to  protect  the  rights  of  the  infants.  Nothing 
of  that  kind  appearing  either  in  the  report  of  the  com- 
missioners or  otherwise,  the  court  is  of  opinion  it  was 
error  to  overrule  the  exception  and  confirm  said  report 
filed  oii  the  30th  November  1846. 

The  court  is  further  of  opinion,  that  as  it  is  alleged  in 
the  original  bill  that  said  William  Custis  of  Henry  left 
a  widow  who  at  the  time  of  filing  said  bill  was  the  wife 
of  James  Stewart,  and  the  bill  prayed  for  a  partition 
of  the  laud  of  which  said  William  died  seized,  subject 
to  the  widow's  estate  in  dower,  the  widow  and  her 
husband  should  have  been  made  parties;  and  her  dower 
assigned;  and  partition  should  have  been  made  of  the 
residue.  And  it  was  error  to  have  directed  or  con- 
firmed a  partition  of  said  tract  until  such  dower  had 
been  assigned;  it  not  appearing,  and  there  being  no- 
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thing  to  justify  the  court  in  presuming,  that  such  1855, 
estate  in  dower  had  terminated.  It  is  therefore  ordered  xen^^ 
and  adjudged,  that  so  much  of  said  decrees  as  is  herein 
declared  to  be  erroneous,  be  reversed,  and  the  residue 
thereof  be  affirmed ;  and  that  the  appellee  L.  J.  Snead, 
pay  to  the  appellant  his  costs.  And  the  cause  is  re- 
manded, with  instructions  to  require  the  appellees  to 
make  said  widow  and  her  husband  parties,  if  such 
dower  estate  is  still  in  existence;  and  for  further  pro- 
ceedings, in  order  to  a  partition  of  said  lands,  in  order 
to  a  final  decree. 

Decree  reversed. 
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Bicfimanft. 

J856-  DeLANEY   V,    GODDIN. 

Apnl 

Apnl  17. 

1.  The  Ck>uiity  ooart  paning  upon  any  qaefitkm  under  the  act.  Code, 

du  37, 2 15,  ifl  vested  with  no  jadidal  power,  but  aelB  in  a  capa- 
dty  paanly  miniflterial :  And  in  determining  whether  or  not 
it  win  order  the  report  of  the  surveyor  therein  required,  to  be 
recorded,  is  restricted  to  the  consideration  oi  objections  to  said 
report;  and  has  no  right  to  look  beyond  the  return  of  the 
list  of  sake  by  the  sheriff,  required  by  2  11  of  said  chapter.* 

2.  In  such  case  it  is  the  duty  of  the  court  to  see  whether  said 

report  is  in  conformity  with  the  provisions  of  said  section, 
requiring  it  to  specify  the  metes  and  bounds  of  the  land  sold, 
and  the  names  of  the  owners  of  the  adjoining  tracts,  and  to 
give  such  other  description  of  the  land  sold  as  will  identify 
the  same.  And  in  order  to  discharge  that  duty,  no  enquiry 
into  the  regularity  or  validity  of  the  previous  proceedings  is 
necessary  or  proper. 

3.  In  such  a  case,  upon  a  motion  by  the  puichaser  to  order  the  re- 

port of  the  surveyor  to  be  recorded,  the  County  court,  not 
acting  judicially,  has  no  authority  to  render  a  judgment  over- 
ruling the  motion  with  costs. 

4.  If  the  County  court  renders  such  a  judgment,  upon  appeal  to 

the  Circuit  court,  that  court  should  simply  reverse  the  judg- 
ment with  costs ;  but  should  not  proceed  to  order  that  the 
report  of  the  surveyor  should  be  recorded :  The  error  of  the 
County  court  in  refusing  to  order  the  report  to  be  recorded, 
can  only  be  corrected  by  mandamus;  and  not  by  writ  of  error 
or  supersedeas. 

At  the  March  term  1853  of  the  County  court  of 
Henrico,  Isaac  A.  Goddin  moved  the  court  to  record 
the  report  of  the  surveyor  of  the  county  in  relation  to 
a  lot  of  land  sold  by  the  sheriff  for  the  nonpayment  of 
the  tax  upon  it.  The  lot  was  sold  aa  the  property  of 
Matthew^  Delaney ;  and  he  appeared  and  opposed  the 
motion.  The  court  overruled  the  motion,  and  gave 
Delaney  a  judgment  against  Goddin  for  his  costs.  And 
thereupon  Goddin  excepted. 

*  See  the  opinion  of  Judge  Daniel  for  the  statute. 


COURT   OF   APPEALS   OF   VIRGINIA.  267 

On  the  hearing  of  the  motion  Qoddin  showed  by  1865. 

the  list  of  delinquents  on  the  land  tax  in  the  county  xerai. 
of  Henrico  for  the  year  1847,  that  lot  No.  8  in  L.  E. 


Harvie's  plan,  which  was  assessed  with  a  tax  of  ten  ^®^^®y 
cents,  was  returned  delinquent  as  owned  by  Matthew  Goddin. 
Delaney.  And  he  presented  a  list  of  lands  and  lots 
returned  as  delinquent  in  the  county  of  Henrico  for 
the  years  from  1845  to  1849,  inclusive,  certified  by 
the  auditor  of  public  accounts  to  the  sheriff  of  said 
county  in  June  1850,  in  which  was  this  lot  of  Dela- 
ney, as  delinquent  for  the  year  1847,  for  the  tax  of 
ten  cents,  with  interest  one  cent.  And  he  proved  by 
the  deputy  sheriffs  that  this  list  had  been  received 
from  the  auditor;  and  that  within  twenty  days  there- 
after, three  copies  thereof  had  been  made;  one  of 
which  had  been  set  up  at  the  court-house,  and  at  two 
other  of  the  most  public  places  in  the  county,  with  a 
notice  that  the  sale  of  the  lands  mentioned  in  the  lists 
would  take  place  on  the  first  day  of  the  next  October 
court  for  said  county.  That  the  said  sale  was  com- 
menced on  the  day  appointed,  but  that  the  court  sit- 
ting only  one  day,  and  the  sale  not  being  completed, 
it  was  adjourned  to  the  first  day  of  the  next  County 
court;  on  which  day  it  was  completed.  And  that 
notice  of  such  adjournment  was  posted,  and  procla- 
mation thereof  made,  at  the  door  of  the  court-house 
of  said  county  on  the  said  October  court  day.  And 
the  advertisement  of  the  sale  and  of  the  adjournment 
were  introduced  in  evidence,  the  first  of  which  bore 
date  the  25th  of  July  1850. 

He  also  introduced  a  list  of  real  estate  within  the 
county  of  Henrico,  sold  in  the  months  of  October  and 
November,  for  the  nonpayment  of  taxes  thereon  for 
the  years  from  1845  to  1849,  inclusive,  which  list  was 
verified  by  the  oath  of  the  sheriff  of  Henrico,  and 
certified  by  the  County  court  to  the  auditor  of  public 
accounts,  in  the   manner  prescribed  by  law;    which 
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1866.  list  contaiued  the  said  lot  as  owned  by  Delaney.  And 
T&m,  ^®  ^^^  introduced  the  receipt  of  the  sheriff,  which 
was  headed:  Memorandum  of  real  estate  in  the  county 


Delaney  ^f  Henrico,  sold  this  7th  day  of  October  1860  for  non- 
Ooddin.  payment  of  taxes  due  thereon  for  the  year  1847 ;  and 
recited  the  name  of  the  person  charged  with  the  tax; 
quantity  of  land;  local  description  of  land;  amount 
of  tax  due;  quantity  of  land  charged;  name  of  pur- 
chaser; and  amount  of  purchase  money:  And  at  the 
foot  a  receipt  for  the  purchase  money,  which  was 
thirty-seven  cents. 

He  then  introduced  the  report  of  the  surveyor,  which 
was  as  follows : 

Henrico  County,  to  wit: 

I  certify  that  the  above  named  lot  No.  8, 
of  L.  E.  Harvie's  plan,  lies  in  Henrico  county,  near 
the  city  of  Richmond.  Said  lot  is  on  the  east  side  of 
Belvidere  street,  and  is  bounded  on  the  north  and 
south  by  property  of  Charles  Dimmock,  and  east  by 
the  property  of  William  Row.  Given  under  my  hand 
this  15th  day  of  December  1852. 

Joseph  J.  Pleasants, 

Sfiir.  Henrico  County. 

Delaney  on  his  part,  proved  that  in  1847  he  lived  in 
the  city  of  Richmond,  and  owned  a  considerable  amount 
of  personal  property ;  one  witness  said  as  much  as  two 
thousand  dollars  in  value.  And  he  proved  that  he 
paid  to  the  sheriff  of  Henrico  the  tax  on  another  lot  in* 
the  county  in  the  year  1847. 

The  County  court  having  overruled  his  motion  with 
costs,  Goddin  applied  to  the  Circuit  court  of  Henrico 
for  a  supersedeas  to  the  judgment,  which  was  awarded: 
And  when  the  cause  came  on  to  be  heard  in  that  court, 
the  judgment  of  the  County  court  was  reversed,  with 
costs.     And  the  court  proceeding  to  make  such  order 
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as  the  Court  court  should  have  made,  ordered  that  1856. 

the  said  report  be  recorded;  and  for  this  purpose  that  i^^^ 
the   cause   be   sent   back  to  the  said  County  court. 


From  this  order  Delaney  applied  to  this  court  for  a  I^^^y 
supersedeas^  which  was  awarded. .  Goddin. 

The  case  was  elaborately  argued  by  Gilmer^  G,  N. 
Johnson  and  Patton^  for  the  appellant;  and  by  Howard^ 
Randolph  and  Stanardy  for  the  appellee. 

The  counsel  for  the  appellant  insisted  that  the  act 
to  be  performed  by  the  County  court  upon  the  motion 
to  order  the  report  of  the  surveyor  to  be  recorded, 
was  a  judicial  act;  and  that  it  was  the  duty  of  the 
court  to  look  into  all  the  previous  proceedings  to  see  • 
whether  they  were  regular;  and  if  they  were  not,  to 
refuse  to  order  the  report  to  be  recorded.  And  they 
insisted  that  there  were  fatal  irregularities  in  the  pre- 
vious proceedings. 

The  counsel  for  the  appellee  insisted  that  the  act  to 
be  performed  by  the  court,  was  a  ministerial  act;  and 
that  the  enquiry  was  limited  to  the  single  question, 
whether  the  report  of  the  surveyor  conformed  to  the 
law.  And  they  insisted  further  that  there  were  no 
irregularities  in  the  previous  proceedings,  which,  if 
they  could  be  looked  to  by  the  court,  could  justify  a 
refusal  to  order  the  report  to  be  recorded. 

Daniel,  J.  This  case  turns  on  the  proper  construc- 
tion of  the  15th  section  of  the  37th  chapter  of  the 
Code,  prescribing  the  mode  in  which  lands,  returned 
delinquent  for  taxes,'  are  sold  therefor,  or  vested  in  tjie 
commonwealth.  Preceding  sections  of  the  chapter 
having  declared  when,  where  and  how  land  is  to  be 
sold  for  taxes,  and  provided  for  a  payment  of  the  pur- 
chase money  and  a  receipt  therefor,  and  for  the  return 
of  a  list  of  sales  to  the  court  of  the  county  or  corpo- 
ration whose  officer  may  have  made  the  sales;  and 
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1855.    ha\nng  also  pointed  out  the  time  and  mode  for  the  re- 
Tem.    demption  of  any  land  so  sold,  the  14th  section  pro- 
vides that  the  purchaser  of  a  part  of  any  tract  so  sold 


Delaney  ^^^^  j^^^  redeemed  within  two  years,  shall  have  the 
Goddin.  quantity  purchased  surveyed  and  laid  off,  the  survey 
to  commence  on  either  of  the  lines  of  the  tract  at  the 
option  of  the  purchaser,  so  as  not  to  include  the  im- 
provements on  the  same,  (if  it  can  be  avoided,)  and  to 
be  in  one  body,  the  length  whereof  shall  not  be  more 
than  double  the  breadth,  when  that  is  practicable.  It 
further  provides  that  a  plat  and  certificate  of  the  sur- 
vey shall  be  returned  to  the  court  of  the  county;  and 
if  the  court,  upon  examination  thereof,  find  it  to  be 
correctly  made  in  conformity  with  said  fourteenth  sec- 
tion, it  shall  order  the  same  to  be  recorded. 

And  the  fifteenth  section  provides  that  when  an  en- 
tire tract  of  land  is  so  sold,  and  not  redeemed  within 
the  two  years,  the  purchaser  shall  have  a  report  made 
by  the  surveyor  of  the  county  to  the  Court  thereof, 
specifying  the  metes  and  bounds  of  the  land  sold,  and 
the  names  of  the  owners  of  the  adjoining  tracts;  and 
giving  such  further  description  of  the  land  sold  as  will 
identify  the  same ;  and  the  County  court,  unless  it  see 
some  objection  to  such  report,  shall  order  the  same  to 
be  recorded. 

And  the  sixteenth  section  then  provides  that  after 
the  expiration  of  the  two  years,  the  purchaser  of  the 
land  so  sold  and  not  redeemed  shall  obtain  from  the 
clerk  or  deputy  clerk  of  the  court  of  the  county  or 
corporation,  whose  officer  may  have  sold  such  land,  a 
deed  conveying  the  same,  in  which  shall  be  set  forth 
all  the  circumstances  appearing  in  the  clerk's  ofllce  in 
relation  to  the  sale.  Moreover  if  the  sale  be  of  part 
of  a  tract  of  land,  the  deed  shall  refer  particularly  to 
the  plat  and  certificate  of  survey  returned,  according 
to  the  fourteenth  section,  and  the  order  of  the  court 
thereupon;   and  if  the  sale  be  of  an  entire  tract  of 
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land,  it  shall  refer  to  the  report  made  according  to  the  1855. 

fifteenth  section,  and  the  order  thereupon.     If  the  sale  •^?^, 
be  of  a  town  lot,  or  of  an  undivided  interest  in  such 


lot,  and  a  report  be  made  by  a  surveyor  describing  the  ^^^^^^ 
same,  and  such  report  be  ordered  by  the  court  to  be  Goddin. 
recorded,  the  deed  shall  refer  to  the  said  report.  But 
when  in  the  case  of  a  sale  of  a  town  lot  or  of  an  undi- 
vided interest  in  such  lot  there  is  no  such  report,  the 
clerk  shall  nevertheless  execute  a  deed  therefor  to  the 
purchaser,  if  he  desire  the  same. 

Can  there  be  any  reasonable  doubt  as  to  the  nature 
and  extent  of  the  duty  to  be  performed  by  the  County 
court  under  the  fourteenth  section?  After  pointing 
out  how  the  survey  is  to  be  made,  and  requiring  a  plat 
and  certificate  of  it  to  be  returned  to  the  court,  the 
section,  in  plain  and  unambiguous  terms,  limits  the 
enquiry  of  the  court  to  the  question  whether  or  no 
the  survey  is  correctly  made  in  conformity  with  said 
section.  Does  the  plat  and  certificate  show  that  the 
survey  commences  on  one  of  the  lines  of  the  tract 
sold?  Is  it  so  made  as  not  to  include  the  improve- 
ments? Is  it  in  one  body?  Is  the  length  no  more 
than  double  the  breadth?  If  so,  then  the  condition, 
the  only  condition  on  which  the  order  for  the  record 
of  the  survey  is  in  terms  made  to  depend,  is  satisfied, 
and  the  duty  of  the  court  to  make  the  order  becomes 
absolute. 

The  duty  of  the  court  under  the  fifteenth  section  is, 
I  think,  equally  simple  and  obvious.  "  Unless  it  see 
some  objection  to  such  repori^^  it  is  to  order  it  to  be 
recorded.  Does  the  report  specify  the  metes  and 
bounds  of  the  land  sold,  and  the  names  of  the  owners 
of  the  adjoining  tracts,  and  give  such  ftirther  descrip- 
tion of  the  land  sold  as  will  identify  the  same?  If  in 
any  case  arising  under  this  section  these  questions  are 
answered  affirmatively,  what  possible  objection  can 
the  court  see  to  ih&  report?    And  how  can  it  make 
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1855.    objections  to  the  regularity  of  some  previous  proceed- 
Term.    ^^S  ^^^  ground  for  refosing  to  record  the  report,  with- 
out violating  the  express  command  requiring  it  to  or- 


Delaney  ^^j.  ^^^q  report  to  be  recorded,  unless  it  sees  some  ob- 
Goddin.  jection;  not  some  objection  generally,  but  some  objec- 
tion to  t?i€  report  ? 

The  meaning  of  the  terms  employed  in  the  section 
seems  to  my  mind  too  plain  to  admit  of  any  doubt  as 
to  the  answer  to  be  given.  And  indeed  we  cannot 
convert  the  examination  by  the  court  of  the  survey 
under  the  14th  section,  or  of  the  order  under  the  15th, 
into  an  occasion  for  contesting  and  deciding  upon  the 
regularity  and  validity  of  the  previous  proceedings, 
without  imputing  to  the  legislature  a  gross  partiality 
and  injustice.  For  we  have  seen  that  by  the  provis- 
ions of  the  16th  section,  when  the  sale  is  of  part  of  a 
tract  of  land,  the  deed  is  to  refer  particularly  to  the 
plat  and  certificate  of  survey  returned,  and  when  the 
sale  is  of  the  entire  tract,  the  deed  is  to  refer  to  the 
report  required  by  the  15th  section.  Whereas  in  the 
case  of  the  sale  of  a  town  lot,  the  provision  is,  that  if 
there  be  a  report  made  by  a  surveyor  describing  it,  and 
the  report  has  been  recorded,  the  deed  is  to  refer  to 
such  report;  but  if  there  is  no  such  report,  the  clerk 
shall  nevertheless  execute  a  deed  for  such  lot  to  the 
purchaser,  if  he  desire  it.  And  thus  as  the  purchaser, 
may  procure  his  deed,  in  the  case  of  the  sale  of  a  town 
lot,  without  having  had  any  survey  or  report  made, 
the  opportunity  for  showing  defect  in  the  previous 
proceedings,  which  under  the  construction  contended 
for  by  the  plaintiff  in  error  is  aftbrded  in  all  cases  to 
the  owners  of  tracts  and  parts  of  tracts  of  land  sold 
for  taxes,  is  virtually  denied  to  the  owners  of  town  lots 
so  sokl,  by  being  made  to  depend  on  the  mere  option 
and  course  of  the  purchaser.  Such  a  construction, 
therefore,  is  condemned  as  well  by  the  results  which 
flow  from  it  as  by  the  plain  meaning  of  the  language 
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employed  in  the  statute.     And  I  feel  no  difficulty  in     1855. 
coming  to  the  conclusion  that  in  cases  like  the  one    xotd. 

under  consideration,  the  County  court  has  no  right  to 

look  beyond  the  return  of  the  list  of  sales  by  the  she-  ®  ^^^ 
riff,  and  to  examine  into  the  regularity  of  the  previous  Goddin. 
steps.  No  matter  what  such  steps  may  have  been  or 
how  conducted,  they  can  have  no  bearing  on  the 
simple  duty  it  is  called  upon  to  discharge.  The  duty 
is  in  no  wise  judicial,  but  purely  ministerial.  Rex  v. 
Justices  of  Derbyshire^  1  Wm.  Black.  606;  Dawson  v. 
Thruston^  2  Hen.  &  Munf  132;  Manns  v.  Givens^  7 
Leigh  689.  And  upon  the  authority  of  these  cases,  I 
think  it  also  clear  that  the  means  of  testing  the  cor- 
rectness of  the  action  of  the  County  court  in  refusing 
to  record  the  report,  is  not  by  writ  of  error  or  super- 
sedeas^ but  by  Ttiandamus,  So  much  of  the  judgment  of 
the  Circuit  court,  therefore,  as  passes  on  the  refusal  of 
the  County  court  to  order  the  report  to  be  recorded,  is 
erroneous.  The  Circuit  court  ought  simply  to  have 
reversed  the  judgment  of  the  County  court  dismissing 
the  motion,  and  ordering  the  payment  of  costs,  leav- 
ing the  defendant  in  error  free  to  renew  his  application 
to  the  County  court  to  have  the  report  recorded,  or  to 
take  such  other  course  as  he  may  be  advised  to  pursue 
in  the  premises. 

Allen,  P.  dissented  from  so  much  of  the  opinion 
and  judgment  aS  held  that  in  this  case  the  action  of 
the  County  court  was  to  be  treated  as  merely  ministe- 
rial. The  power  was  confided  to  a  court  of  record, 
and  the  action  of  the  court  was  judicial;  the  parties 
appeared  and  litigated  the  question ;  the  court  has 
affirmed  its  jurisdiction  by  pronouncing  judgment 
which  would  conclude  the  parties  until  reversed;  and 
therefore  it  was  proper  for  the  Circuit  court  to  review 
and  if  erroneous  to  reverse  it.  He  was  further  of  ' 
opinion  that  the  authority  of  the  County  court,  al- 
VoL.  XII — 35 
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1855.    though  the  court  acted  judicially,  was  limited  to  the 
Temi     ^^q'liO'  whether  the  report  of  the  surveyor  conformed 
to  the  requisitions  of  the  law;  and  that  it  was  not  eom- 


^^v*^^^  petent  for  such  court,  upon  this  enquiry,  to  require 
Goddin.  proof  of  the  regularity  of  the  proceedings  leading  to 
or  attending  the  sale.  He  was  ftirther  of  opinion  that 
the  survey  did  conform  to  the  requisitions  of  the  law, 
and  was  therefore  for  affirming  the  judgment  of  the 
Circuit  court  revei'sing  the  judgment  of  the  County 
court,  and  proceeding  to  enter  the  judgment  it  did. 

Lee  and  Samuels,  Js.  concurred  in  the  opinion  of 
Daniel,  J. 

MoNCURE,  J.  concurred  with  Allen,  J. 

The  order  was  as  follows: 

The  court  is  of  the  opinion  that  the  County  court, 
in  passing  upon  any  question  arising  under  the  15th 
section  of  the  37th  chapter  of  the  Code  of  1849,  pre- 
scribing the  mode  in  which  lands  returned  delinquent 
for  taxes  are  sold  therefor  or  vested  in  the  common- 
wealth, sits  simply  as  a  court  of  registry;  and  in 
determining  whether  or  no  it  will  order  the  report  of 
the  surv^eyor,  therein  required  to  be  recorded,  is  re- 
stricted to  the  consideration  of  objections  to  said 
report,  and  has  no  right  to  look  beyond  the  return  of 
the  list  of  sales  by  the  sherift'  required  by  the  eleventh 
section  of  said  chapter,  into  the  previous  proceedings 
provided  for  in  said  chapter.  That  the  said  court  in 
discliarging  its  duty  under  the  said  15th  section,  is 
vested  with  no  judicial  powers,  but  acts  in  a  capacity 
purely  ministerial;  that  it  is  its  duty  to  see  whether 
or  no  said  report  is  in  conformity  with  the  provisions 
of  said  section,  requiring  the  report  to  specify  the 
metes  and  bounds  of  the  land  sold,  and  the  names  of 
the  owners  of  the  adjoining  tracts;  and  to  give  sucli 
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Other  description  of  the  land  sold  as  will  identify  the  1855. 

same;  and  that  in  order  to  discharge   this  duty,  no  x£m. 
enquiry  into  the  regularity  or  validity  of  the  previous 


proceedings  is  necessary  or  proper.     And  if  it  sees  ^^°®y 
that  there  is  no  objection  to  said  report  on  the  score  Goddin. 
of  its  failing  to  make  the  specifications  or  to  give  the 
description  just  mentioned,  it  becomes  the  imperative 
duty  of  said  court  to  order  said  report  to  be  recorded. 

The  court  is,  therefore,  also  further  of  opinion,  that 
the  County  court  had  no  authority  to  render  the  judg- 
ment of  the  14th  of  March  1853,  dismissing  the  motion 
of  the  defendant  in  error,  and  ordering  him  to  pay 
costs  to  the  plaintifi  in  error. 

And  the  court  is  also  further  of  opinion,  that  whether 
or  no  there  was  such  objection  to  the  report  of  the 
survey  in  the  proceedings  mentioned,  as  justified  the 
County  court  in  refusing  to  order  the  same  to  be 
recorded,  is  a  question  which  it  was  not  competent  for 
the  Superior  court  to  take  cognizance  of  by  means  of 
writ  of  error  or  supersedeas;  and  that  the  propriety  of 
the  action  of  the  County  court  in  refusing  to  order 
said  report  to  be  recorded,  can  be  tested  in  the  supe- 
rior court  by  mandamus  only. 

And  the  court  is  therefore  also  further  of  opinion 
that  the  Circuit  court  erred  in  undertaking  to  decide 
on  the  refusal  of  the  County  court  to  order  said  report 
to  be  recorded,  and  in  rendering  a  judgment  ordering 
the  same  to  be  recorded :  And  that  instead  of  render- 
ing its  said  judgment  of  the  20th  July,  1854,  the  Cir- 
cuir  court  ought  simply  to  have  rendered  a  judgment 
reversing,  with  costs  to  defendant  in  error,  the  judg- 
ment of  the  County  court  dismissing  his  motion,  and 
ordering  him  to  pay  costs. 

It  is  therefore  considered,  that  so  much  of  the  said 
judgment  of  the  Circuit  court  as  reverses  the  said 
judgment  of  the  County  court,  with  costs  to  the  de- 
fendant in  error,  be  affirmed;  and  that  so  much  thereof 
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1855.  as  orders  the  report  aforesaid  to  be  recorded,  be  re- 
Tera  versed  and  annulled.  And  that  the  said  plaintiff  in 
error  recover  against  the  said  defendant  in  error  his 
costs  by  him  expended  in  the  prosecution  of  his  writ 
of  supersedeas  aforesaid  here.  And  the  said  defendant 
in  error  is  at  liberty  to  renew  his  application  before 
the  County  court,  or  to  take  such  other  legal  course 
as  he  may  be  advised  to  pursue  in  the  premises.  All 
which  is  to  be  certified,  &c. 
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Bicfimonft. 

Taliaferro  &  als,  i\  Pryor.  1855. 

April 
April  18.  '^®''°^- 

1.  In  ejectment,  it  being  proved  that  an  ancestor  of  the  plaintiff 

lived  upon  the  land,  evidence  that  he  was  generally  con- 
sidered the  owner,  or  that  the  witness  so  considered  him,  is 
incompetent  and  inadmissible. 

2.  The  clerk's  office  of  a  County  court,  with  all  the  records  therein, 

having  been  consumed  by  fire,  a  paper  purporting  to  be  an 
official  copy  of  a  will  of  record  in  that  office,  and  to  be  certi- 
fied by  a  former  clerk  of  the  court,  is  admitted  to  record 
under  the  act  of  February  19, 1840,  Sess.  Acts,  ch.  55,  p.  47. 
The  act  of  the  clerk  admitting  the  paper  to  record  is  con- 
clusive upon  the  question  whether  the  paper  is  what  it  pur- 
ports to  be ;  and  evidence  to  prove  that  the  copy  was  not  cer- 
tified by  the  clerk  whose  name  is  affixed  to  the  certificate, 
but  by  another  person,  who  was  not  authorized  to  make  the 
certificate,  is  inadmissible  in  a  collateral  action.  * 

This  was  an  action  of  ejectment  in  the  Circuit  court 
of  Gloucester  county,  brought  by  Skaife  W.  Pryor 
against  Philip  Taliaferro,  and  upon  his  death  revived 
against  his  heirs.  The  plaintiff  claimed  as  only  child 
and  heir  of  John  C.  Pryor,  who  was  the  son  of  Chris- 
topher Pryor.  The  land  which  was  the  subject  ot  the 
action  is  a  tract  of  three  hundred  acres,  called  "  The 
Ware-house."  On  the  trial  the  plaintiff  introduced  a 
witness,  James  Jones,  who  stated  on  his  direct  exami- 
nation, that  he  was  well  acquainted  with  the  land; 
and  also  that  he  was  well  acquainted  with  Christopher 
Pryor  as  early  as  the  year  1792  or  1793.  That  Chris- 
topher Pryor  resided  on  the  said  place  called  "  The 
Ware-house,''  from  the  time  the  witness  first  became 
acquainted  with  him  until  his  death  in  1803 ;  but  that 
he  did  not  know  whether  or  not  he  was  the  owner  of 

*See  the  statute  qaoted  in  the  opinion  of  Moncurb,  J. 
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1855.    said  land.     That  after  Christopher  Pryor's  death  his 
Te?m.    widow  continued  to  reside  on  the  land  as  long  as  she 

lived.     That  after  her  death  one  Captain  Harwood  and 

ferro  ^^'^^^  Perrin  resided  on  the  land;  but  that  the  witness 
&al8.  did  not  know  whether  or  not  they  owned  it.  The 
Pryor.  witness  was  then  asked  by  the  plaintift*'s  counsel, 
whether  the  said  Christopher  Pryor,  at  the  time  of 
residing  on  said  land,  was  generally  reputed  to  be  the 
owner  of  the  land?  To  this  question  the  defendants 
objected;  but  the  court  allowed  it  to  be  put;  and  the 
witness  answered,  that  he  did  not  know  whether  the 
said  Christopher  Pryor  was  generally  reputed  to  be 
.  the  owner  of  said  land,  but  that  the  witness  considered 
him  to  be  so.  Thereupon  the  defendants  objected  to 
the  said  answer  going  in  evidence  to  the  jury;  but 
the  court  overruled  the  objection:  And  the  defendants 
excepted  as  well  to  the  opinion  of  the  court  authoriz- 
ing the  question  to  be  put,  as  to  that  admitting  the 
answer  as  evidence. 

The  plaintiff  then  introduced  another  witness,  Wil- 
liam G.  Wiatt,  who  stated  that  he  knew  the  land,  and 
Christopher  Pryor.  That  from  his  first  acquaintance 
with  Pryor,  which  was  three  or  four  years  before  his 
death,  he  lived  on  the  land,  and  that  he  died  in  1803 
on  the  land.  The  plaintiff  then  asked  the  witness  the 
same  question  he  had  put  to  the  witness  Jones;  which 
was  objected  to  by  the  defendants,  but  allowed  by  the 
court.  Whereupon  the  witness  answered,  that  he  did 
not  know  whether  Christopher  Pryor  was  the  owner 
or  not  of  said  land;  but  that  the  witness  so  regarded 
him,  and  believed  he  was  generally  considered  to  be 
the  owner  of  said  land.  To  this  answer  the  defen- 
dants also  objected;  but  the  court  overruled  the  objec- 
tion :  And  the  defendants  again  excepted. 

The  plaintiff  further  proved  that  the  clerk's  office  of 
Gloucester  County  court,  together  with  all  the  records 
thereof,  was  destroyed  by  tire  in  the  year  1820.     And 
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he  further  proved  that  John  C.  Pryor  was  the  son  of  1855. 

Christopher  Pryor,  and  that  the  plaintiff  was  the  only  ^g^ 
son  of  John  C.  Pryor,  who  died  about  four  years  pre- 


vious to  the  trial  of  the  cause.  He  then  offered  in  ^|^" 
evidence  a  paper  purporting  to  be  an  official  copy 'of  Aala. 
the  will  of  Christopher  Pryor.  This  paper  had  an-  pryor. 
nexed  to  it  a  certificate  of  its  admission  to  probat  in 
the  County  court  of  Gloucester  on  the  4th  of  April 
1803,  to  which  is  signed  the  name  of  "  Thomas  Nelson^ 
C.  C. ;"  and  the  paper  and  certificate  are  subscribed, 
**A  copy — Teste,  Thomas  Nelson,  C  C."  To  this  paper 
the  following  certificate  was  annexed: 

"  This  copy  of  the  last  will  and  testament  of  Chris- 
topher Pryor  deceased,  duly  authenticated  and  attested 
by  Thomas  Xelson,  a  former  clerk  of  this  court,  was, 
on  the  14th  day  of  April  1846,  produced  to  the  clerk 
of  the  County  court  of  Gloucester;  and  it  appearing 
that  the  record  thereof  has  been  destroyed  by  tire  in 
the  clerk's  the  same  is  admitted  to  record,  upon 

the    application   of  Christopher   Pryor,    guardian   of 
Skaife  W.  Pryor.     ' 

Teste,        John  R.  Cary,  C.  C." 

The  paper  offered  was  an  official  copy  of  the  will 
and  the  certificates  thereon,  certified  by  Cary,  as  clerk 
of  the  court.  The  reading  of  this  paper  in  evidence 
was  objected  to  by  the  defendants;  and  in  support  of 
their  objection,  they  proposed  to  prove  by  Cary  the 
clerk,  that  the  paper  was  admitted  to  record  in  his 
office  on  the  14th  of  April  1846,  without  any  other 
evidence  of  the  genuineness  of  said  copy,  and  of  the 
due  attestation  thereof,  and  of  Thomas  Nelson's  being 
the  clerk  of  the  County  court  of  Gloucester,  than  was 
furnished  by  said  copy  itself  on  its  face;  and  that  he 
had  no  personal  knowledge  of  any  of  the  facts  him- 
self. And  they  further  proposed  to  prove  that  neither 
the  copy  of  the  will,  nor  the  certificate  of  the  probat, 
nor  the  attestation  thereof,  nor  the  signature  of  Thomas 
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1855.     Nelson,  C.  C.  subscribed  to  said  certificate,  was  in  the 
Term,    handwriting  of  said   Thomas  Nelson;    but   that  tlie 


whole  will,  certificate,  attestation  and  name  were  iu 

ferro'  *^^  handwriting  of  one  George  W.  Camp,  who  was  a 
&al8.  copyist  at  one  time  in  the  office  of  the  clerk  of  Glou- 
Pryor.  cester  County  court;  and  never  either  the  clerk  or 
deputy  clerk  of  said  County  court.  But  the  court 
excluded  the  evidence  oflered  by  the  defendants,  and 
overruled  their  motion  to  exclude  the  paper,  and  ad- 
mitted the  same  as  evidence:  And  the  defendants 
again  excepted. 

After  the  foregoing  proceedings  had  occurred,  and 
all  the  evidence  had  been  introduced,  the  court,  upon 
the  motion  of  the  plaintifi,  instructed  the  jury,  that 
the  said  copy  of  the  copy  of  Christopher  Pryor's  will, 
read  in  evidence  to  the  jury  by  the  plaintifi'  as  afore- 
said, should  be  regarded  and  received  by  them  as  evi- 
dence of  the  will  of  said  Pryor,  and  as  evidence  of  the 
contents  of  said  Christopher  Pryor's  will;  and  to  be 
regarded  by  them  in  the  same  manner  that  they  would 
regard  the  original  will  as  evidence  if  that  were  intro- 
duced instead  of  a  copy.  To  the  giving  of  this  in- 
struction the  defendants  again  excepted.  There  was 
another  exception,  which  it  is  unnecessary'to  state. 

There  was  a  verdict  and  judgment  for  the  plaintift*; 
and  the  defendants  applied  to  this  court  for  a  ssuperse- 
deas,  which  was  awarded. 

Griswold,  for  the  appellants,  insisted : 

Ist.  That  the  evidence  of  the  witnesses  Jones  and 
Wiatt,  as  to  the  reputation  of  Christopher  Pryor's 
ownership  of  land,  was  illegal.  That  the  general  rule 
was  against  the  admission  of  evidence  of  reputation ; 
and  that  this  case  did  not  come  within  any  of  the  ex- 
ceptions to  that  rule.  And  he  referred  to  1  Starkie  on 
Evi.  32,  33;  Doe  v.  Thomas,  14  East's  R.  323;  and 
Morewood  v.    Wood,  in  a  note  to  that  case,  327;   Out- 
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ram  v.  Moorewood,  5  T.  R.  121;    Mima   Queen  v.  Hep-     1855. 
burn,  7  Cranch's  R.  290 ;  Ellicott  v.  Pearl,  10  Peters'    ^em. 

R.  412,  434-35;  Gregor*/  v.  Baugh,  4  Rand.  611;  Mas- ^ 

ters  V.  Vamer,  5  Gratt.  168.  '^^]!j^- 

2nd.  That  the  admission  of  the, copy  of  the  will  to  &als. 
record  by  the  clerk  was  not  conclusive  of  the  question  pryor. 
whether  it  was  a  duly  certified  copy  of  the  will.  That 
it  had  been  frequently  held  by  this  court  that  the  copy 
of  a  paper  improperly  recorded,  was  not  evidence. 
Turner  v.  Siip,  1  Wash.  319;  Carrie  v.  Donald,  2  Wash. 
58 ;  Maxwell  v.  Light,  1  Call  117 ;  Givens  v.  Manns, 
6  Munf.  191 ;  Peierman  v.  Laws,  6  Leigh  523 ;  Pol- 
lard's heirs  v.  Lively,  2  Gratt.  216.  That  until  the  act 
of  1840,  Sess.  Acts,  1839-40,  ch.  55,  §  2,  p.  47,  there 
was  no  provision  by  which  a  paper  which  had  been 
destroyed  could  be  rescued  and  recorded;  and  that 
this  act  provides  that  the  original  paper  or  a  duly 
attested  copy  may  be  recorded.  That  the  clerk  was 
not  a  judge  to  decide  whether  the  paper  was  duly 
attested;  a  fact  which  in  many  cases  he  could  not 
know.'  But  his  business*  was  to  record  the  paper, 
leaving  the  question  whether  it  was  a  paper  which  the 
law  authorized  to  be  recorded,  open  as  in  the  cases 
above  cited,  to  be  determined  when  it  should  arise 
between  parties  interested  to  enquire  into  it. 

It.  T.  Daniel,  for  the  appellee,  said : 

That  as  to  the  first  question  made  by  the  appellants' 
counsel,  it  did  not  arise,  as  the  witnesses  stated  that 
they  knew  nothing  on  the  subject  to  which  the  en- 
quiry related:  And  therefore  the  asking  the  ques- 
tion could  not  have  injured  the  appellants.  And  he 
referred  to  Preston  v.  Harvey,  2  Hen.  &  Munf.  55; 
Fauleon  v.  Hanis,  Id.  550.  But  that  the  question 
had  regard  to  the  possession,  which  was. a  matter  com- 
plicated of  law  and  fact,  and  it  was  a  mere  mode  of 
sifting  the  character  of  the  possession.  He  referred 
Vol.  XII — 36 
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1856.    to  Judge  Baldwin's  opinion  in    Taylor  v.  Bumsides, 
Tern.    1  ^^^'  165,190;  and   Overton  v.  Davison,  Id.  211; 
Clapp  V.  BromaghaTij  9  Cow.  R.  530;  Jackson  v.  Joy, 


"g^^-  9  John.  R.  102. 
&al«.  On  the  second  pc^nt,  he  insisted  that  the  act  of  the 
Pryor.  clerk  in  admitting  the  copy  of  the  will  to  record  wag 
conchisive  in  this  collateral  action.  That  the  clerk 
was  authorized  to  perform  a  probat  act:  That  it  was 
a  part  of  his  duty  to  ascertain  whether  the  paper 
offered  to  him  was  a  duly  attested  copy  of  a  lost  origi- 
nal paper;  and  having  done  so,  his  act  cannot  be 
questioned  elsewhere.  Harkins  v.  Forsyth^  11  Leigh 
294;  Carper  v.  McDowell,  5  Gratt.  212. 

MoNCURE,  J.  The  questions  presented  by  the  first 
arid  second  bills  of  exception  in  this  case,  are  as  to 
the  admissibitity  of  general  reputation,  and  of  the  in- 
dividual opinions  of  witnesses,  to  prove  the  title  of 
Christopher  Pryor,  under  whom  the  defendant  in  error 
claims  the  land  in  controversy. 

It  is  a  general  rule  that  hearsay  evidence  is  inadmis- 
sible. It  is  also  a  general  rule  that  the  opinions  of 
witnesses  are  not  admissible  evidence.  There  are  cer- 
tain well  defined  exceptions  to  each  of  these  general 
rules;  but  it  is  needless  to  state  them.  They  may  l>e 
seen  by  reference  to  1  Stark.  Evi.  p.  30-35,  and  153, 
4;  and  1  Greenl.  Evi.  §440.  It  is  suflicient  to  say 
that  this  case  falls  under  the  general  rules  aforesaid, 
and  not  under  any  of  the  exceptions  to  them.  There- 
fore, the  Circuit  court  erred  in  overruling  the  objec- 
tions of  the  plaintiffs  in  error  to  the  questions  and 
answers  mentioned  in  the  first  and  second  bills  oi 
exception.  See  Doe  v.  T  homos ^  14  East's  R.  323; 
Mima  Qiieen  v.  Hepburn,  7  Cranch's  R.  290;  EUicoti  v. 
Pearl,  10  Peters'  R.  412. 

The  questions  presented  by  the  third  bill  of  excep- 
tions are,  as  to  the  admissibility  of  the  paper  purport- 
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ing  to  be  an  official  copy  of  the  will  of  Christopher  1855. 

Pryor;  and  of  the  testimony  offered  by  the  plaintiffs  xem. 
in  error  in  resistance  of  the  reading  of  the  said  paper 


in  evidence  to  the  jary.  ^^ 

The  clerk's  office  of  Gloucester  County  court,  with  Aals. 
all  the  records  thereof,  was  destroyed  by  fire  in  1820.  Pryor. 
The  paper  in  question  is  an  official  copy  of  a  paper 
which  was  recorded  in  that  county  on  the  14th  of 
April  1846,  in  pursuance  of  the  second  section  of  the 
act  passed  February  19,  1840,  entitled  "an  act  con- 
cerning the  preservation  of  records ; "  which  declares, 
**  that  if  the  deed  book  containing  the  record  of  anj^ 
conveyance,  will,  testament  or  other  writing,  or  papers 
which  may  lawfully  be  recorded  in  any  court  of  this 
commonwealth,  or  containing  the  record  of  any  suit, 
judgment,  decree  or  order  of  any  court,  be  stolen,  de- 
stroyed or  mutilated,  it  shall  be  lawful  for  the  clerk  of 
such  court,  upon  the  production  to  him  of  the  origi- 
nal writing  so  recorded,  or  a  copy  thereof  duly  at- 
tested, or  a  copy  of  any  such  record,  judgment,  decree 
or  order  duly  attested,  to  record  the  same  again  upon 
the  application  of  any  person  who  may  require  it  to  be 
done,  and  to  charge  to  such  person  the  same  fee  as 
may  have  been  chargeable  for  recording  the  same  in 
the  first  instance.  Every  such  record  shall  state 
whether  it  was  made  from  the  original  writing  or  a 
copy  thereof,  and  also  the  form  of  its  authentication  or 
attestation;  and  thereupon  the  conveyance,  will,  judg- 
ment, decree,  order  or  other  writing  so  recorded,  shall 
be  held  and  taken  to  be  duly  recorded,  and  the  record  • 
thereof,  or  a  copy  of  the  same,  shall  in  like  manner 
have  the  same  effect  as  the  original  record  thereof  in 
the  book  stolen,  destroyed  or  mutilated,  or  a  copy 
thereof  would  have  been  entitled  to." 

The  paper  in  question  appears  on  its  face  to  be  in 
strict  conformity  with  the  statute  in  all  respects ;  and 
there  can  be  no  doubt  but  that  it  is  admissible  evi- 
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1855.     dence.     The  only  question  is,  whether  the  evidence 
Te?m.    <^ffcr^d  to  show  that  the  paper  admitted  to  record   as 

aforesaid,  was  not  in  fact  duly  attested,  is  admissible 

ferro  evidence.  I  am  of  opinion  that  it  is  not. 
&al8.  The  object  of  the  statute  is  to  reinstate,  as  far  as 
Pryor.  possible,  a  destroyed  record;  to  provide  something 
which  shall  be  equivalent  to  that  which  is  destroyed. 
Where  the  record  of  a  deed  or  will  has  been  destroyed, 
and  the  original,  or  a  copy  of  the  deed  or  will  duly 
attested,  is  in  existence,  there  is  no  difficulty  in  attain- 
ing this  object:  and  the  legislature  has  therefore  pro- 
vided that  the  clerk  of  the  court  whose  record  is  de- 
stroyed, shall  record  the  deed  or  will  again,  upon  the 
production  to  him  of  such  original  or  copy ;  and  that 
thereupon  the  deed  or  will  shall  be  held  and  taken  to 
be  duly  recorded,  and  the  record  thereof,  or  a  copj*  of 
the  same,  shall  in  like  manner  have  the  same  eflfect  as 
the  original  record  thereof,  or  a  copy  of  it  would  have 
been  entitled  to.  The  paper  so  produced  to  the  clerk 
for  record  must  appear  on  its  face  to  be  duly  attested ; 
and  to  show  whether  it  is  or  not,  the  statute  cautiously 
provides,  that  **  every  such  record  shall  state  whether 
it  was  made  from  the  original  writing,  or  a  cop\' 
thereof,  and  also  the  form  of  its  authentication  or  at- 
testation." 

If  the  paper  does  not  appear  on  its  face  to  be  duly 
attested,  the  clerk  has  no  power  to  admit  it  to  record, 
and  his  act  in  so  doing  is  void.  But  if  it  does  appear 
on  its  face  to  be  duly  attested,  the  statute  confers  on 
him  the  power  to  admit  it  to  record,  and  charges  him 
with  the  duty  of  deciding  whether  or  not  the  attesta- 
tion be  genuine.  This  duty,  it  is  true,  is  quasi  jud\cm\ 
in  it«  nature;  but  it  is  not  unlike  many  other  duties 
with  which  he  is  chargeable;  and  the  legislature  rea- 
sonably supposed  that  he  would  know  whether  his  own 
attestation,  or  that  of  one  of  his  predecessors  in  office, 
was  genuine;  and  that,  being  a  sworn  public  officer, 
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bound  by  bond  with  surety  for  the  faithful  discharge     1855. 
of  the  duties  of  his  office,  he  might  safely  be  intrusted    Term. 

with  the  performance  of  this  duty.     He  can  easily  as- 

certain,  and  it  is  his  duty  to  ascertain,  if  he  does  not  f^Jj^' 
already  know,  whether  the  person  whose  name  is  &al8. 
signed  to  the  certificate  of  probat  was  clerk  of  the  pry'on 
court  at  the  date  of  the  certificate,  and  whether  the 
signature  was  made  by  such  clerk,  or  by  his  authority; 
and  'the  law  gives  him  credit  for  a  proper  discharge  of 
this  duty.  His  decision  in  favor  of  the  genuineness  of 
the  attestation  is  final  and  conclusive;  at  least  in  any 
collateral  proceeding  in  which  the  record  or  a  copy  of 
it  may  be  given  in  evidence.  This,  I  think,  is  the  ne- 
cessary construction  of  the  statute,  and  results  from 
the  nature  of  the  act  which  it  authorizes  the  clerk  to 
perform.  Evils  and  inconveniencies  may  sometimes, 
perhaps,  result  from  it;  but  not  so  great  as  would  re- 
sult from  a  different  construction.  The  object  of  the 
record  is  to  give  notice  to  the  world,  and  to  afford  per- 
manent evidence  for  the  benefit  of  all  persons  con- 
cerned. If,  though  regular  and  legal  on  its  face,  it 
could  at  any  distance  of  time  and  in  any  collateral 
proceeding  be  impeached  by  evidence  aliunde^  it  would 
be  of  little  or  no  value,  but  would  occasion  surprise, 
and  be  a  fruitful  source  of  injury.  In  a  proper  case 
for  relief  it  may  be  obtained  by  a  suit  in  equity,  or 
perhaps  by  an  action  on  the  official  bond  of  the  clerk. 
Horsley  v.  Garth,  2  Gratt.  471,  was  considered  a  proper 
case  for  equitable  relief. 

Under  the  law  which  existed  on  the  subject  when 
the  statute  of  1840  was  passed,  (1  Rev.  Code  1819, 
p.  516,)  the  clerk  could  not  record  a  paper  of  which 
the  original  record  was  destroyed,  without  a  previous 
order  of  the  court  of  which  he  was  clerk.  Upon  the 
court  devolved  the  judicial  duty,  if  it  may  be  so  called, 
of  deciding  upon  the  genuineness  of  the  attestation; 
and   upon   the   clerk  the  merely  ministerial  duty  of 
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1855.  spreading  the  paper  again  upon  the  record  book,  if  so 
Term,    ordered  by  the  court.     There  could  be  no  doubt,  I 

* presume,  of  the  finality  and  conclusiveness  of  an  order 

ferro'  ^^  probat  under  that  law,  in  the  absence  of  any  ap- 
Aals.  pearance  of  irregularity  on  the  face  of  the  proceedings. 
Pryor.  The  statute  of  1840  substitutes  the  clerk  to  the  place 
of  the  court;  and  devolves  on  him  the  judicial  as  well 
as  the  ministerial  duty.  The  legislature  could  not 
have  intended  that  a  probat  under  that  statute  should 
have  less  force  and  effect  than  under  the  pre-existing 
law. 

The  construction  I  have  put-  upon  the  statute  is  not 
only  in  accordance  with  its  literal  terms  and  obvious 
intention,  but  also,  I  think,  with  the  well  settled  prin- 
ciples of  the  law  ot  evidence,  as  laid  down  by  the 
elementary  writers.  In  the  case  of  The  King  v.  Hop- 
per^ 8  Price's  R.  495,  it  was  unanimously  decided  by 
the  Court  of  exchequer,  that  the  enrollment  of  a  deed 
of  bargain  and  sale  by  a  clerk  under  the  statute  of  en- 
rollments, 27  Hen.  8,  is  itself  a  record,  against  the 
verity  of  which  there  can  be  no  averment.  Indeed 
the  difficulty,  if  any,  in  that  case  seemed  to  be  whether 
the  date  was  a  part  of  the  enrollment;  the  statute  not 
expressly  requiring  that  it  should  have  a  date.  The 
court  decided  tl\at  it  was. 

But  without  looking  elsewhere  for  authority  on  this 
subject,  the  cases  of  Harkins  v.  Forsyth,  II  Leigh  294, 
and  Carper  v.  McDowell,  5  Gratt.  212,  seem  to  be  con- 
clusive of  the  question. 

In  Harkins  v.  Forsyth  it  was  held  that  the  certificate 
of  justices,  pursuant  to  the  directions  of  the  statute, 
of  the  privy  examination  of  a  feme  covert,  is  conclusive 
in  a  collateral  proceeding,  and  evidence  to  prove  that 
the  deed  was  not  fully  explained  to  her,  is  inadmissible. 
The  observations  of  Tucker,  P.  in  that  case  (in  which 
the  other  judges  concurred)  are  very  applicable  to  this. 

In  Carper  v.  McDowell,  the  only  opinion  delivered 
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was  that  of  Judge  Baldwin,  in  which  it  does  not  ex-  1865. 

presslj  appear  that  the  other  judges  concurred.     It  is  Tera. 
only  stated  that  they  concurred  in  the  decree;  and  it 


cannot  therefore  be  known  on  what  particular  grounds  ^f^^ 
they  respectively  based  their  judgment.  Judge  Bald-  Aals. 
win  placed  his  upon  the  ground  that  the  certificate  of  Pryor. 
a  clerk  of  the  acknowledgment  of  a  deed  in  his  oflice 
by  the  parties  thereto,  is  conclusive,  and  cannot  be  im- 
pieached  by  extrinsic  evidence,  in  a  collateral  proceed- 
ing, that  the  deed  was  in  fact  acknowledged  out  of  the 
office.  He  was  of  opinion  that  the  registration  of  a 
deed  under  our  law  is  the  exercise  of  a  probat  juris- 
diction. "It  follows  (he  says)  from  the  nature  and 
purposes  of  such  a  jurisdiction,  that  though  its  pro- 
ceedings are  often  and  most  generally  ez  parte,  yet  that 
when  perfected  they  are  evidence  for  and  against  the 
whole  world;  that  they  cannot  be  impeached  by  ex- 
trinsic evidence  in  collateral  controversies  concerning 
the  rights  to  property;  and  that  as  a  general  rule  they 
cannot  be  so  impeached  even  directly  in  a  suit  insti- 
tuted for  the  very  purpose.  If  this  were  otherwise, 
the  obvious  result  would  be  to  defeat,  in  a  great  mea- 
sure, the  objects  of  the  probat  jurisdiction,  and  to 
introduce  much  uncertainty  and  confusion  into  the  ad- 
ministration of  justice." — "It  is  immaterial  whether 
the  probat  jurisdiction  be  vested  in  a  court  or  a  com- 
missioner, in  a  judicial  or  a  ministerial  officer,  in  a 
tribunal  established  or  an  officer  appointed  for  the  sole 
purpose  of  its  exercise,  or  in  tribunals  or  officers  es- 
tablished or  appointed  for  other  purposes." — "The 
registration  itself,  when  completed,  and  appearing  upon 
its  face  to  have  been  had  conformably  to  law,  is  the 
final  act  of  an  exclusive  jurisdiction,  designed  to  es- 
tablish amongst  all  persons,  and  in  all  time,  the  very 
matter  which  extrinsic  evidence  would  draw  into 
question." — "  The  degree  of  credit  due  to  this  record 
evidence  does  not  depend  upon  the  question,  whether 
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1856.     this  or  that  part  of  it,  or  the  whole  of  it  taken  together. 
Term.    ^®  ^  ^^  considered  as  a  judicial  or  as  a  rainisterial  act; 

but  upon  the  consideration  that  it  is  an  institute  of  the 

Teiw     ^^^'  ^^^  purposes  of  a  general,  public  and  permanent 
<&al8.    interest,  which  cannot  be  otherwise  accomplished," 
Pryor.        These  observations  of  the  learned  judge  are  as  ap- 
plicable to  this  case  as  to  that  in  which  they  were 
made;  and  if  they  are  sound,  as  I  think  they  are,  they 
put  an  end  to  the  question  I  am  now  considering. 

The  counsel  for  the  plaintiiFs  in  error  argued  that 
the  two  cases  last  referred  to,  only  decided  that  the 
certificates  of  the  justices  and  clerk  were  conclusive 
of  the  facts  certified;  so  that  it  could  not  be  denied, 
in  the  former  case,  that  the  wife  had  been  privily  ex- 
amined by  the  justices,  nor  in  the  latter  that  the  deed 
had  been  acknowledged  in  the  clerk's  office :  whereas 
in  this  case,  there  is  no  question  as  to  the  truth  of  the 
fact  certified  by  the  clerk  in  his  certificate  of  the  ad- 
mission of  the  paper  to  record  as  a  copy  of  the  will  of 
Christopher  Pryor.  I  think  the  evidence  offered  and 
excluded  plainly  tended  to  contradict  the  certificate; 
and  so  was  inadmissible,  on  the  principle  of  the  two 
cases  referred  to.  The  certificate  is  that  the  copy  of 
the  last  will  and  testament  of  Christopher  Pryor  to 
which  it  is  annexed,  was  duly  authenticated  and  at- 
tested by  Thomas  Nelson,  a  former  clerk  of  the  court. 
The  evidence  offered  and  excluded  tended  to  show  that 
the  said  copy  was  not  duly  authenticated  and  attested 
by  Thomas  Nelson,  a  former  clerk  of  the  court.  Here 
is  an  express  denial  of  an  important  fact  certified  by 
the  clerk  who  admitted  the  copy  to  record.  His  cer- 
tificate is  at  least  as  conclusive  of  that  fiw;t  as  the  cer- 
tificate of  the  justices  and  clerk  were  conclusive  of  the 
facts  of  privy  examination  and  acknowledgment  in  the 
two  cases  referred  to.  It  can  surely  make  no  differ- 
ence that  the  facts  certified  in  those  cases  depended  on 
the  personal  knowledge  of  the  justices  and  clerk;  and 
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the  fact  certified  in  this  case  was  a  conclusion  of  the  1855. 

judgment  of  the  clerk  from  the  evidence  produced  be-  xem. 
fore  him.     This  would  be  to  place  the  certificate  of  a 


tact  known  to  be  false,  on  higher  ground  than  the  cer-     f^^^ 
tificate  of  a  fact  believed  to  be  true;  to  make  a  minis-     ^als. 

V. 

terial  act  conclusive,  and  a  judicial  one  not  so.  Pryor. 

The  same  counsel  further  argued  that,  according  to 
several  cases  decided  by  this  court,  which  he  cited,  a 
paper  acquires  no  validity  from  recordation  unless  it 
be  properly  recorded ;  and  that  the  evidence  offered 
and  excluded  tended  to  show  that  the  paper  in  this 
case  was  not  properly  recorded.  The  answer  to  this 
argument  has,  in  effect,  been  already  given.  It  is  that 
the  certificate  of  probat,  which  is  conclusive  in  a  col- 
lateral proceeding  such  as  this  is,  shows  that  the  paper 
was  properly  recorded. 

I  think  there  is  nothing  in  the  foregoing  opinion  in- 
consistent with  the  case  oi  Johnston^  wife  v.  Slater^  11 
Gratt.  321.  It  was  there  decided  that  a  husband  is 
not  a  competent  witness,  within  the  meaning  of  the 
registry  act«,  to  prove  the  execution  of  a  deed  to  his 
wife;  and  that  evidence  of  the  fact  of  his  being  her 
husband,  is  admissible,  in  a  collateral  proceeding,  to 
avoid  the  registration.  Nothing  was  said  in  the  opin- 
ion, nor  I  believe  in  the  argument  in  that  case,  about 
the  effect  of  the  registration  as  a  probat  proceeding. 
It  was  contended  in  the  argument  that  the  object  of 
registration  is  to  give  notice;  and  that  that  object  is 
equally  well  attained,  whether  the  witnesses  be  com- 
petent or  incompetent.  This  view  was  sustained  by 
two  cases  cited  from  the  Xorth  Carolina  Reports,  viz: 
Jones^  lessee  v.  Riiffin^  3  Dev.  R.  404;  McKinnon  v. 
McLean^  2  Dev,  &  Bat.  79,  Law  Reports.  But  this 
court  was  of  opinion  that  as,  under  our  law  and  the 
decisions  upon  it,  the  record  of  a  deed  duly  recorded, 
or  an  official  copy  thereof,  is  primary  evidence,  not 
only  of  the  registration  but  of  the  deed  itself,  in  any 
Vol.  XII— 37 
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1855.     controversy;    the    witnesses    by    whom    the    deed  is 
Te?m     pi'oved   for  record   must  be  competent,  on  the  same 

principle   on    which  a   witness    by   whom  a  deed  is 

ferro  Proved  on  the  trial  of  a  cause  must  be  competent.  It 
&al9.  was  considered  that  the  deed  in  that  case  was  not  duly 
Pryor.  recorded;  that  it  was  in  fact  proved  by  but  two  wit- 
nesses instead  of  three,  as  the  law  then  required;  the 
husband  of  the  grantee  being  in  effect  no  witness.  If 
the  certificate  of  probat  had  shown  that  the  deed  was 
proved  by  only  two  witnesses,  it  would  not  have  been 
legally  recorded.  Maxwell  v.  Lights  1  Call  117.  So,  if 
it  had  shown  that  the  third  witness  was  the  husband 
of  the  grantee,  and  therefore  incompetent.  It  did 
show  that  a  person  who  in  fact  was  the  husband  of  the 
grantee  was  one  of  the  three  witnesses  who  proved  the 
deed.  And  evidence  aliunde  of  that  fact  was  not  in- 
consistent with  the  certificate,  and  was  therefore  ad- 
missible. The  evidence  showed  that  the  deed  was  not 
legally  recorded ;  that  the  case  was,  as  it  were,  coram 
nonjudice.  In  this  case  the  evidence  offered  and  ex- 
cluded was  in  conflict  with  the  certificate  of  probat 
upon  a  fact  which  was  within  the  cognizance  of  the 
clerk,  and  as  to  which  his  certificate  is  conclusive. 

I  am  of  opinion  that  the  Circuit  court  did  not  err  in 
giving  the  instruction  mentioned  in  the  fourth  bill  of 
exceptions.  This  follows  as  a  necessary  consequence 
from  what  I  have  already  said. 

It  is  unnecessary  to  express  any  opinion  upon  the 
question  presented  by  the  fifth  and  last  bill  of  excep- 
tions, as  it  is  not  likely  to  arise  in  any  future  trial  of 
the  case. 

I  think  the  judgment  should  be  reversed,  with  costs 
to  the  plaintiffs  in  error,  the  verdict  set  aside,  and  the 
case  remanded  for  a  new  trial  to  be  had  therein. 

Samuels,  J.  concurred  in  the  opinion  of  Moncurb,  J. 
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Lee,    J,   wa8    disposed    to    affirm    the   judgment    1855. 
throughout;    but  yielded  to  the  views  of  the  other    xerm. 
judges,  and  concurred  in  the  opinion  of  Moncure,  J. 

Allen,  P.  and  Daniel,  J.  dissented  from  the  opi- 
nion of  Moncure,  J.  to  the  extent  to  which  it  goes  as 
to  the  conclusiveness  of  the  certificate  of  the  clerk. 

Judgment  reversed. 


Term. 


292  COURT   OF   APPEALS   OF    VIRGINIA. 


1855.  Sights  v.  Yarnalls. 

April 

April  18. 

By  an  ordinance  of  the  city  of  Wheeling,  a  license  to  keep  a 
house  of  entertainment  is  to  expire  and  be  of  no  further  effect 
on  the  1st  day  of  May  next  succeeding  the  date  thereof.  The 
council  having  in  April  granted  such  a  license  for  the  succeed- 
ing year,  such  grant  did  not  vest  in  the  party  to  whom  it  was 
granted,  any  absolute  or  vested  right  to  such  license;  but  the 
right  did  not  become  perfect  until  the  actual  emanation  of 
the  license,  or  until  the  first  day  of  May  following. 

By  the  same  ordinance  the  council  has  authority  at  any  time 
to  annul  a  license  actually  issued  under  its  order.  A  fortim 
it  may  rescind  an  order  granting  a  license  before  the  Ist  of 
May,  which  has  not  issued. 

A  party  to  whom  such  license  was  granted  in  April  cannot 
properly  apply  for  a  mandamus  to  compel  the  proper  oflScer 
to  issue  it,  before  the  1st  of  May ;  and  therefore  the  pendency 
of  such  a  mandamus  cannot  affect  the  right  of  the  council  to 
rescind  the  order  granting  the  license,  before  that  time. 

The  council  being  authorized  by  the  charter  of  the  city  to  assess 
a  tax  on  licenses  to  keep  ordinaries,  in  addition  to  the  state 
tax,  it  was  competent  for  the  council  to  make  the  payment  of 
the  tax  a  condition  precedent  to  the  emanation  of  the  license. 

The  council  having  by  an  ordinance  assessed  a  tax  on  a  license 
to  keep  an  ordinary,  and  having  granted  the  license  "  under 
existing  rates  of  taxation,''  such  grant  must  be  taken  to  refer 
to  not  only  the  state  tax,  but  the  tax  imposed  by  the  council; 
and  to  require  the  payment  of  the  latter  as  the  condition  of 
the  right  to  call  for  the  license. 

In  such  case,  though  the  tax  was  unequal,  oppressive  and  illegal, 
yet  as  its  payment  was  a  condition  precedent  to  the  emanation 
of  the  license,  without  the  performance  of  the  condition 
nothing  passed  under  the  grant:  And  the  condition  cannot 
be  separated  from  the  grant  and  disregard,  so  as  to  render  the 
grant  absolute  and  unconditional :  The  whole  must  be  taken 
together,  and  accepted  or  rejected. 

By  the  charter  of  the  city  the  council  has  power  to  refuse  a 
license  to  keep  an  ordinary ;  and  if  the  tax  laid  is  unjust, 
excessive  and  illegal,  it  is  in  effect  the  exercise  of  this  power, 
and  for  all  legal  purposes  should  be  so  regarded.    And  the 
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exercise  of  this  power  cannot  be  controlled  by  the  Circuit  1855. 
court  by  mandamus  or  otherwise ;  But  the  charter  authorizing  April 
a  party  to  whom  a  license  is  refiise*!,  to  apply  to  the  County  '^°^' 
court  of  Ohio  for  it,  his  only  remedy  is  to  apply  to  that  court.    o:j-u|j, 

8.  The  order  granting  the  license  having  been  made  in  April,  if        y. 

the  tax  then  imposed  was  illegal,  or  if  no  tax  had  been  as-  Yamalls. 
sessed  upon  it  at  the  time,  it  was  competent  for  the  council, 
at  any  time  before  the  Ist  of  May,  to  modify  its  grant  by 
requiring  the  payment  of  a  legal  tax  in  lieu  of  that  which 
was  illegal,  or  to  supply  the  omission  to  lay  a  tax  upon  ordi- 
naries: And  without  the  payment  of  this  tax  at  least,  the 
party  to  whom  the  license  had  been  granted,  had  no  right  to 
demand  it. 

9.  Upon  a  mandamus  nui  sued  out  by  the  party  to  whom  the  license 

was  granted  by  the  council,  against  the  officer  whose  duty  it 
is  to  is^e  the  license,  he  may  in  his  return  set  up  the  ordi- 
nance passed  since  the  order  granting  the  license,  imposing  a 
tax  upon  it. 

10.  In  a  case  of  this  kind  a  mandamus  nisi  may  be  issued  in  the 

first  instance,  without  a  previous  rule  upon  the  party  to  ap- 
pear and  show  cause  against  it. 

On  the  19th  of  April  1854,  Z.  S.  &  J.  J.  Yarnall 
presented  a  petition  to  the  judge  of  the  Circuit  court 
of  Ohio  county  for  a  mandamus  to  George  W.  Sights, 
clerk  of  the  city  of  Wheeling,  to  compel  him  to  is^ue 
to  them  a  license  to  keep  an  ordinary  at  the  "  Sprigg 
house"  in  said  city.  A  mandamus  nisi  was  issued,  re- 
turnable to  the  first  of  May  following;  at  which  time 
Sights  made  his  return,  setting  out  the  various  statutes 
of  the  state  and  ordinances  of  the  city  bearing  upon 
the  question;  and  the  action  of  the  city  council  in 
relation  to  the  license  to  the  petitioners  to  keep  the 
said  ordinary.  The  case,  as  it  appears  from  the  peti- 
tion and  the  return  to  the  mandamus^  is  as  follows: 

The  act  to  incorporate  the  city  of  Wheeling,  passed 
the  11th  of  March  1836,  vests  in  the  council  the  usual 
powers  to  make  ordinances  for  the  regulation  of  their 
proceedings,  and  for  the  transaction  of  their  business, 
and  also  for  the  appointment  of  such  officers  as  they 
may  deem  necessary  for  the  execution  of  the  powers 
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1865.    vested  in  the  city  or  council.     And  by  another   act 
Term.    Passed  March  4th,  1854,  it  was  enacted  that  the  coun- 

cil  "  shall  have  exclusive  authority  within  said  city  to 

V        grant  or  refuse  license  to  the  keepers  of  ordinaries, 

YamallB.  inns  and  taverns,  houses  of  public  or  private  entertain- 
ment, boarding-houses,  public  eating-houses,  coftee- 
houses,  places  at  which  spirituous  liquors  shall  be  sold, 
and  places  of  public  amusement." 

"  They  shall  further  have  authority  to  regulate  the 
maimer  in  which  such  houses  or  places  shall  be  kept 
and  to  levy  and  collect  taxes  thereon,  in  addition  to 
any  tax  which  is  or  shall  be  payable  on  the  same  to 
the  state.  But  if  the  council  shall  upon  iipplication 
refuse  to  grant  any  such  license  to  keep  an  ordinary, 
a  license  to  keep  the  same  may  be  obtained  from  the 
County  court  of  Ohio  county,  upon  application  thereto, 
as  in  other  cases  of  ordinaries  in  said  county."  It  is 
the  last  clause  of  the  act  which  was  added  in  March 
1854. 

By  an  ordinance  of  the  council  passed  May  2d,  1840, 
it  is  ordained,  "If  the  council  shall  order  license  to  be 
granted  upon  any  application,  the  applicant  shall  pay 
to  the  treasurer  of  the  city  the  tax,  if  any,  imposed 
on  such  license  by  the  ordinances  of  the  city,  and  to 
the  officers  authorized  by  law  to  receive  the  same,  the 
tax,  if  any,  due  thereon  to  the  state ;  and  shall  take 
proper  receipts  therefor,  and  shall  deliver  the  same  to 
the  clerk  of  the  city.  And  further,  if  bond  be  neces- 
sary, shall  deliver  to  the  clerk  the  proper  bond  exe- 
cuted by  himself  and  the  security  or  securities  named 
in  his  application  or  required  by  the  council,  and  shall 
pay  to  the  clerk  the  proper  fee,  whereupon  the  clerk 
shall  issue  license  according  to  the  order  of  council." 

By  another  section  of  this  ordinance  it  is  required 
that  before  any  license  to  keep  an  ordinary  shall  be 
issued  by  the  clerk  of  the  city,  the  applicant  shall 
enter  into  a  bond  of  a  prescribed  form,  with  the  secu- 
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ritv  named  in  his  application  or  prescribed  by  the  1865. 

council.     And  by  another  section  of  said  ordinance,  Terai. 
all  licenses  for  ordinaries  and  houses  of  private  enter- 


tainment shall  expire  and  be  of  no  effect  on  the  first    ^^^hte 
Monday  of  May  next  Succeeding  the  date  thereof;  but  Yamalls. 
it  shall  be  lawful  for  the  council,  at  any  time,  to  annul 
any  license  so  issued,  and  shall  return  a  ratable  pro- 
portion of  the  tax. 

By  an  ordinance  passed  on  the  14th  of  March  1854, 
supplementary  to  one  passed  on  the  14th  of  February 
preceding,  assessing  taxes  for  the  city  of  Wheeling  for 
the  vear  1854,  it  was  ordained  : 

let.  That  there  shall  be  paid  to  the  treasurer  of  the 
city,  on  every  license  to  keep  an  ordinary  within  said 
city,  the  following  tax,  viz : 

For  a  license  for  an  ordinary  to  be  kept  at  the  house 
called  the  "  Sprigg  house,"  the  tax  shall  be  four  thou- 
sand five  hundred  dollars  per  annum. 

For  a  license  for  an  ordinary  to  be  kept  at  the  house 
called  the  '-McClure  house,"  the  tax  shall  be  three 
thousand  dollars  per  annum. 

For  a  license  for  an  ordinary  to  be  kept  at  any  other 
house  within  said  city,  the  tax  shall  be  two  thousand 
dollars  j9er  an/mm.  There  were  other  provisions  which 
need  not  be  stated. 

The  council  having  been  advised  that  there  was 
doubt  whether  the  foregoing  ordinance  of  the  14th  of 
March  was  constitutional  and  valid,  on  the  28th  of 
April  passed  an  ordinance  to  amend  it.  By  this  ordi- 
nance a  tax  according  to  the  rental  was  laid  upon  ordi- 
naries: and  for  the  highest  class  it  was  provided,  that 
if  the  annual  rental  value  exceeded  one  thousand  dol- 
lars, there  should  be  a  tax  of  three  hundred  and  eighty 
dollars  on  the  first  one  thousand  dollars,  and  twenty- 
five  per  cent  on  the  excess ;  provided  the  tax  on  every 
such  license  should  not  exceed  one  thousand  and  five 
dollars. 
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1855.     .    On  the  11th  of  April  1854,  Z.  S.  &  J.  J.  Yarnall 
'^rm     ^Pp'i^^l  i"  writing  to  the  conncil  for  a  license  to  keep 


an  ordinary  for  one  year  from  the  first  Monday  of  the 
Sights  ^^^^^  ^f ^y  ^^  ^jj^  place  in  the  citj'  of  AVheeling  called 
Yarnalls.  the  "  Sprigg  house :  "  And  they  named  their  securities 
in  their  petition.  And  on  the  same  day  the  council 
made  an  order  granting  them  the  license  as  asked  for, 
under  existing  rates  of  taxation  :  And  it  was  certified 
that  the  petitioners  were  persons  of  good  moral  cha- 
racter, and  not  addicted  to  drunkenness  or  gaming. 

By  one  of  the  ordinances  of  the  city  it  was  provided 
that  the  journal  of  the  proceedings  of  the  council  shall 
be  read  and  approved  by  the  council,  shall  be  signed 
by  the  presiding  oflicer  and  countersigned  by  the  clerk, 
and  shall  then  only  have  the  proper  force  and  eflPect. 
And  the  proceedings  of  the  meeting  at  which  the 
license  was  granted  to  the  Yarnalls  was  not  so  ap- 
proved and  signed  until  the  24th  of  April ;  at  which 
time  it  was  among  other  things  ordered,  that  the  order 
made  at  the  last  meeting  of  the  council  granting 
license  to  Z.  S.  &  J.  J.  Yarnall  for  an .  ordinary  to  be 
kept  at  the  "  Sprigg  house,"  be  and  the  same  is  re- 
pealed. Previous  to  this  meeting  of  the  council  the 
Yarnalls  had  applied  to  the  judge  for  the  mmxdamHS^ 
and  a  mandamus  msl  had  been  directed. 

It  appears  that  the  petitioners  had  previously  kept 
an  ordinary  at  the  "  Sprigg  house ; "  that  they  had 
executed  the  bond  required  b^'  the  ordinance  in  the 
prescribed  form,  with  the  securities  mentioned  in  their 
petition ;  that  they  had  paid  the  tax  due  to  the  state, 
and  delivered  both  the  receipt  and  the  bond  to  the 
clerk  of  the  city.  It  also  appears  that  pre\nous  to  the 
ordinance  of  March  14th,  1854,  the  tJix  upon  ordina- 
ries was  ratable  according  to  the  rental,  and  that  the 
highest  tax  upon  any  ordinary  had  been  two  hundred 
and  fifty-eight  dollars ;  that  on  the  "  Sprigg  house " 
for  the  year  1853  was  about  one  hundred  and  seventy 
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dollars,  when  as  the  petitioners  insisted  the  rental  value  1855. 

of  the  house  was  as  great  as  it  was  in  1854.     They  in-  jemi. 
sisted  that  the  ordinance  of  March  14th,  1854,  was  un- 


constitutional and  void,  and   that  there   was   no  tax    '^^^J^*** 
asi^essed  by  the  council  on  ordinaries.  Yamalls. 

Sights,  the  clerk  of  the  city,  objected  to  the  issue  of 
a  mandamus^  on  the  grounds : 

1st.  That  the  grant  of  the  license  having  been  made 
expressly  subject  to  the  payment  of  the  tax  assessed  by 
the  ordinance  of  March  14th,  1854,  the  petitioners  were 
only  entitled  to  the  license  upon  the  terms  upon  which 
it  was  given.  And  if  the  condition  was  invalid,  the 
gnint  itself  wjvs  also  invalid. 

•2d.  That  the  order  granting  the  license  was  of  no 
effect  until  the  proceedings  were  approved  and  signed. 
And  at  the  meeting  at  which  that  was  done,  the  order 
was  rescinded. 

3d.  That  the  license  asked  for  was  for  the  year  com- 
mencing the  first  Monday  in  May  1854,  and  could  not 
be  issued  before  that  time.  There  were  other  objec- 
tions taken,  which  need  not  be  stated. 

Upon  the  hearing  a  peremptory  mandamus  was  di- 
rected to  issue  to  Sights,  the  clerk  of  the  city  of  Wheel- 
ing, commanding  him  as  such  clerk  forthwith  to  make, 
issue  and  deliver  to  Z.  S.  &  J.  J.  Yarnall  a  license  to 
keep  an  ordinary  at  the  place  called  the  "Sprigg 
house,"  for  the  license  year  extending  from  the  first 
Monday  in  May  1854  to  the  first  Monday  in  May  1855. 
From  this  order  Sights  applied  to  this  court  for  a 
supersedeas^  which  was  allowed. 

Fry^  for  the  appellant. 
Russell,  for  the  appellees. 

Lbb,  J.  delivered  the  opinion  of  the  court: 
The  court  is  of  opinion,  that  as  by  the  ordinances  ot 
the  city  of  Wheeling,  the  aniuial  license  granted  by 
Vol.  XII — 38 
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1865.    the  council  for  ordinaries  and  houses  of  entertainment 
Term.    ^^  ^  expire  and  be  of  no  further  effect  on  the  first 
Monday  of  May  succeeding  the  date  thereof,  it  was 


^^^*^  manifestly  contemplated  and  intended  that  such  license 
Yarnalls.  should  issue  and  bear  date  on  or  after  the  first  day  of 
May  in  any  year,  and  not  before :  and  that  the  act  of 
the  council  in  entertaining  the  application  of  the  de- 
fendants in  error  and  passing  the  order  of  the  11th  of 
April  1854,  for  granting  them  a  license  for  an  ordinary 
under  the  existing  rates  of  taxation,  must  be  regarded 
as  voluntary  and  for  convenience  only,  and  not  com- 
pulsory or  binding  beyond  recall  upon  the  said  council; 
and  that  the  said  order  did  not  confer  upon  the  deten- 
dants  in  error  any  perfect,  absolute  or  vested  right  to 
such  license,  but  a  right  which  was  incomplete  and  in- 
choate only ;  and  which  would  not  become  perfect  and 
consummate  until  the  actual  emanation  of  the  license, 
or  until  the  time  at  which  it  might  lawfully  be  issued 
and  take  effect,  to  wit,  the  1st  day  of  May  1854. 

And  the  court  is  further  of  opinion,  that  as  by  the 
same  section  of  said  ordinance,  power  was  expressly 
reserved  to  the  council  at  any  time  to  annul  a  license 
which  had  actually  issued  under  its  order,  a /or//or/ it 
would  possess  the  power  to  rescind  an  order  for  grant- 
ing such  license  made  prior  to  the  1st  of  May  in  any 
year,  at  any  time  before  the  actual  emanation  of  the 
license,  or  before  the  1st  day  of  May  next  after  the  date 
of  such  order. 

The  Courtis  therefore  of  opinion,  that  it  was  com- 
petent for  the  council  prior  to  the  1st  of  May  1854  to 
repeal  and  rescind  its  order  of  the  11th  of  April  1854 
granting  a  license  for  the  year  following  to  the  defen- 
dants in  error :  that  its  right  so  to  repeal  and  rescind 
the  same  was  to  be  taken  and  considered  as  an  incident 
to  and  constituting  a  part  of  said  grant,  and  that  its 
order  to  that  effect,  passed  on  the  24th  of  April  1854, 
was  a  valid  and  ettectual  repeal  of  the  said  order  of  the 
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11th  of  April  1854,  and  put  an  end  to  all  right  on  the  1855. 

part  of  the  defendants  in  error  thereafter  to  demand  xe?m. 
that  the  said  license  should  be  issued  to  them. 


And  the  court  is  further  of  opinion,  that  the  right  %^ 
of  the  council  to  rescind  the  order  of  the  11th  of  April  Yarnalls. 
1854  granting  the  license,  was  not  affected  or  impaired 
by  the  pendency  of  the  application  to  the  judge  of  the 
Circuit  court  of  Ohio  county  for  a  mandamus  to  compel 
the  issuing  of  the  license;  because  the  right  to  the 
same  under  the  order  of  the  council  of  the  11th  of 
April  1854  being  imperfect  and  inchoate  only,  the  ap- 
plication for  the  mandamus  could  not  regularly  be  en- 
tertained until  the  time  at  which  the  license  might  be 
issued  and  take  effect,  and  could  not  therefore,  until 
such  time,  have  the  effect  to  destroy  or  abridge  the 
control  which  the  council  would  otherwise  have  over 
the  subject,  or  the  right  to  modify,  amend  or  rescind 
the  order  as  to  it  might  seem  just  and  proper. 

And  the  court  is  further  of  opinion,  that  the  council 
being  authorized  by  the  charter  of  the  city  of  Wheel- 
ing to  impose  a  tax  upon  ordinaries,  &c.  in  addition  to 
any  state  tax  that  might  be  levied  upon  the  same,  was 
fully  authorized  to  make  the  payment  of  such  tax  a 
condition  precedent  to  the  right  to  demand  the  ema- 
nation of  the  license :  and  that  by  the  ordinance  of 
the  2d  of  May  1840  the  said  council  have  required 
that  payment  of  the  tax  imposed  by  them  should  be 
made  before  the  applicant  would  be  entitled  to  demand 
that  the  license  should  be  issued. 

And  the  court  is  further  of  opinion,  that  the  council 
having  by  its  ordinance  of  the  14th  of  March  1854 
levied  the  sum  of  four  thousand  five  hundred  dollars 
as  the  tax  to  be  paid  for  a  license  for  an  ordinary  to  be 
kept  at  the  house  of  the  defendants  in  error,  and  hav- 
ing by  its  order  of  the  14th  of  April  1854  granted 
such  license  to  the  defendants  "  under  existing  rates  of 
taxation,"  such  grant  must  be  taken  to  have  reference 
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1855.     not  only  to  the  state  tax  imposed  by  law  upon  licenses 
Term.    ^  ordinaries,  but  also  to  such  tax  so  levied  by  the 

council  as  aforesaid ;  and  to  have  required  payment  ot 

^^  ^    the  latter  also  as  the  condition  of  the  right  to  call  for 
Yamalls.  the  emanation  of  the  license. 

And  the  court  is  further  of  opinion,  that  whether 
the  tax  imposed  by  the  supplementary  ordinance  of 
the  14th  of  March  18')4  was  just,  fair  and  reasonable, 
or  was  unequal,  excessive  and  illegal,  is  a  question  not 
material  to  be  determined  in  this  cause ;  because  whe- 
ther the  one  or  the  other,  payment  of  the  same  was 
required  to  be  made  by  way  of  condition  precedent  to 
the  emanation  of  the  license ;  and  without  the  per- 
formance of  such  condition,  nothing  passed  under  the 
grant  of  the  said  license ;  nor  could  such  condition  be 
separated  from  the  grant  and  disregarded,  so  as  to  ren- 
der the  grant  absolute  and  unconditional :  but  the 
whole  must  be  taken  together  and  must  be  accepted  or 
rejected  in  whole  as  it  stands. 

And  the  court  is  further  of  opinion,  that  if  the  said 
tax  so  levied  by  the  said  ordinance  of  the  14th  of 
March  1854,  was  unjust,  excessive  and  illegal,  the 
grant  of  the  license,  on  payment  of  such  unjust,  ex- 
cessive and  illegal  tax,  was  in  eftect  the  exercise  of  the 
power  reserved  to  the  council  by  the  thirty-fifth  sec- 
tion of  the  charter  of  the  11th  March  1836,  to  refuse 
the  lic€inse,  and  for  all  legal  purposes  should  be  so  re- 
garded and  treated ;  but  that  the  exercise  of  the  dis- 
cretion conferred  bj' said  section  in  refusing  to  grant 
the  license  could  not  be  the  subject  of  review  in  the 
Circuit  court  upon  mandamus  or  otherwse ;  and  that 
to  obtain  such  license  the  remedy  remaining  to  the  ap- 
plicants was  that  given  by  the  act  of  March  the  4th, 
1854,  by  a  resort  to  the  County  court  of  Ohio  county, 
as  prescribed  by  said  act. 

And  the  court  is  further  of  opinion,  that  as  the 
council  had  at  least  until  the  1st  of  May  1854,  full 
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control  over  the  order  of  the  11th  of  April  1854,  and  1856. 

the  right  whollj^  to  revoke  and  rescind  the  same,  so  if  xwm. 
the  tax  imposed  by  the  ordinance  of  the  14th  of  March 


1854  was  unjust,  excessive  and  illegal,  or  if  in  point  ^^S^te 
of  fact  no  tax  had  been  imposed  on  ordinaries  by  any  Yarnalls. 
ordinance  of  the  said  council,  it  was  competent  to  the 
council  to  modify'  its  grant  of  the  11th  of  April  1854, 
at  any  time  before  the  period  above  indicated,  by  re- 
quiring payment  of  a  valid  and  legal  tax  up6n  the 
same  in  lieu  of  that  imposed  by  the  act  of  the  14th  of 
March  1854,  or  to  supply  the  omission  to  lay  a  tax 
upon  ordinaries;  and  that  consequently  the  ordinance 
of  the  28th  of  April  1854  amending  the  previous  ordi- 
nances assessing  taxes  for  the  city  of  Wheeling,  and 
imposing  taxes  on  ordinaries,  was  valid  and  operative 
upon  all  licenses  to  be  issued  on  or  after  the  Ist  day 
of  May,  and  applied  equally  to  that  which  had  been 
granted  to  the  defendants  by  the  order  made  before  its 
enactmeut;  and  that  without  payment  of  the  tax  im- 
posed by  this  ordinance  at  least,  the  said  defendants,  if 
otherwise  entitled,  could  not  demand  that  the  license 
should  be  issued  and  delivered  to  them. 

And  the  court  is  lurther  of  opinion,  that  the  said 
ordinance  of  the  28th  of  April  1854  and  the  ground 
of  defense  which  it  suggests  is  sufficiently  presented 
by  the  return  made  by  the  plaintiff  in  error  upon  the 
writ  of  mandamus  nisi,  and  that  the  same  properly 
might  and  should  have  been  looked  to  and  considered 
by  the  Circuit  court  in  passing  upon  the  question  of  a 
peremptory  mandamus. 

And  the  court  is  further  of  opinion,  that  from  the 
materials  aftbrded  by  the  record  in  this  case,  it  cannot 
undertake  to  say  that  the  t^ix  imposed  by  the  said  or- 
dinance of  the  28th  of  April  1854  was  unjust,  unequal 
and  exorbitant,  nor  that  the  exercise  of  the  discretion 
vested  in  the  said  council  as  to  the  amount  of  the  tax 
to  be  levied  on  ordinaries,  was  undue,  improper  or 
oppressive. 
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1855.         And  the  court  is  further  of  opinion,  that  there  was 
Terai.    ^^  irregularity  in  awarding  the  manddnius  nm  in  the 
first  instance  without  any  previous  rule  upon  the  party 
to  appear  and  show  cause  against  the  same. 

Wherefore,  and  without  deciding  any  other  question 
raised  in  the  cause  than  those  upon  which  the  opinion 
of  the  court  is  above  declared,  the  court  is  of  opinion, 
that  the  return  made  upon  the  said  writ  of  mandamus 
nisi  is  sufficient;  that  the  judgment  of  the  said  Circuit 
court  is  erroneous,  and  should  be  reversed,  with  costs 
to  the  plaintift  in  error;  that  the  motion  for  the  per- 
emptory mandamus  should  be  overruled,  and  the  man- 
damus nisi  discharged ;  and  that  the  plaintiff  in  error 
should  recover  his  costs  in  the  Circuit  court  expended. 
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Booker  v.  Young  ^  als.  1855. 

^  April 


Absent  Allen,  P. 
April  23. 

1.  A  majority  of  the  directors  of  a  bank  constitute  a  board  to  do 

business ;  and  if  in  the  election  of  a  president  a  majority 
vote,  the  person  receiving  a  majority  of  the  votes  cast  is  duly 
elected. 

2.  A  board  of  directors  of  a  bank  consists  of  seven ;  and  they  are 

all  present.  Upon  a  vote  for  president  but  five  vote,  three  of 
whom  vote  for  Y,  and  two  for  B,  who  had  been  president  the 
year  previous.  Under  the  belief  that  it  required  a  majority 
of  the  whole  number  to  elect,  they  postpone  the  election; 
and  B  continues  to  act  as  president.  At  a  subsequent  meet- 
ing they  proceed  again  to  the  election,  when  Y  receives  the 
three  votes  he  had  received  at  the  former  meeting,  and  votes 
for  himself;  making  a  majority  of  the  whole  number;  B  re- 
ceives the  two  votes  he  tad  received  before,  and  he  votes  for 
S.  Whereupon  Y  is  declared  to  be  duly  elected ;  and  he  pro- 
ceeds to  act  as  president.  Upon  an  application  by  B  for  a 
mandamus  to  restore  him  to  the  office :  Held  :  by  two  of  the 
judges,  that  Y  was  duly  elected  on  the  first  day ;  and  whether 
or  not  he  accepted  the  office,  B  had  no  right  to  it  after  that 
time.  One  judge  held  that  Y  not  then  having  insisted  on  it, 
it  was  no  election ;  but  that  he  might  vote  for  himself,  and 
therefore  he  was  duly  elected  on  the  last  day.  And  another 
judge  held,  that  the  votes  of  both  Y  and  B  were  to  be  treated 
as  nullities,  under  the  act,  Code,  ch.  57,  { 16 ;  and  therefore 
that  Y  received  a  majority  of  the  legal  votes  cast  on  the  last 
day,  and  was  duly  elected.* 

*  The  act.  Code,  ch.  58,  J  4,  provides,  that  the  directors,  as  soon  as 
may  be  after  every  annual  election  of  directors,  shall  elect  a  presi- 
dent, who  shall  act  until  his  successor  is  appointed. 

By  the  act,  Code,  ch.  16,  J 17,  rule  third,  words  purporting  to  give 
authority  to  three  or  more  public  officers  or  other  persons,  shall 
be  construed  as  giving  authority  to  a  majority  of  such  officers  or 
other  persons,  unless  it  shall  be  otherwise  expressly  declared  in 
the  law  giving  the  authority. 

The  act.  Code,  ch.  57,  J  16,  provides,  that  no  member  of  the 
board  of  a  chartered  company  shall  vote  on  a  question  in  which 
he  is  interested  otherwise  than  as  a  stockholder. 


Term. 
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1855.        In  March   1854,  Samuel  D.  Booker  applied  to  the 
.   xe^m.   J^^g^  ^^  t'^^  Circuit  court  of  Mecklenburg  for  a  rivm- 
damns  to  compel  the  directors  of  the  branch  of  the 


^}^^^  Exchange  Bank  at  Clarkesville  to  admit  him  to  the 
Young   office  of  president  of  said  branch  bank.     The  facts  are 
as  follows : 

The  annual  meeting  of  the  stockholders  of  the  Ex- 
change Bank  is  held  in  Norfolk  on  the  first  Monday  in 
May  of  each  year.  At  this  time  four  directors  for  each 
branch  are  elected  by  the  stockholders,  and  three  are 
apppinted  by  the  executive.  For  the  year  ending  the 
first  Monday  in  May  1853,  Samuel  D.  Booker  was  the 
duly  elected  president  of  the  branch  bank  at  Clarkes- 
ville; and  by  the  charter  the  officers  are  to  hold  over 
until  their  successors  are  appointed. 

On  the  18th  of  May  1853,  the  new  board  of  direc- 
tors for  the  branch  bank  at  Clarkesville  held  their  first 
meeting.  Of  these,  the  first  on  the  list  of  those  elected 
by  the  stockholders,  was  John  W.  Young:  Booker  was 
appointed  by  the  executive.  At  this  meeting  the  whole 
number  being  present,  they  proceeded  to  the  election 
of  a  president,  when  upon  the  first  vote  Young  received 
three  votes,  Booker  received  two,  and  Scott  received 
one.  Another  vote  was  then  taken,  when  but  five 
votes  were  cast;  Young  receiving  three,  and  Booker 
receiving  two.  Further  attempt  to  elect  a  president 
was  then  postponed,  and  they  proceeded  regularly  to 
business;  Booker  acting  as  president. 

On  the  2.')th  of  May,  there  was  another  attempt  to 
elect  a  president.  Three  votes  were  taken,  in  all  of 
which  Young  received  three  votes,  Booker  received 
two,  and  Scott  one:  And  the  subject  was  again  post- 
poned to  the  next  regular  meeting.  On  the  22d  of 
June,  it  was  again  resolved  to  proceed  to  the  election 
of  a  president;  when  Young  received  four  votes; 
having  voted  for  himself,  as  he  said,  under  instructions 
.  from  the  stockholders;  Booker  received  two  votes, 
and  Scott  received  one.     And  thereupon  Young  was 
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declared  to  be  duly  elected  president,  and  proceeded     1855. 
to  act  as  such.     Up  to  this  period  Booker  had  so  acted,    xeraa. 

The  court  below  refused  to  issue  a  peremptory  man- 
damus;  and  thereupon  Booker  applied  to  this  court 


Booker 

V. 

for  a  supersedeas^  which  was  allowed.  Young 

&al8. 


The  Attoiniey  General  and  Macfarland,  for  the  appel- 
lant. 
Bouldifiy  for  the  appellee. 

Samuels,  J.  I  am  of  opinion,  that  the  statute,  Code, 
ch.  58,  §  4,  construed  according  to  the  statute,  Code, 
ch.  16,  §  17,  rule  third,  gave  authority  to  a  majority  of 
the  seven  directors  to  form  a  board  for  the  election  of 
a  president.  • 

I  am  further  ol  opinion,  that  if  a  majority  be  pre- 
s^ent  and  qualified  to  vote  and  do  vote,  the  election 
may  be  made  by  a  majority  of  the  votes  given,  al- 
though 'they  be  not  a  majority  of  the  whole  board ; 
and  this  although  others  of  the  directors  be  present, 
but  do  not  vote. 

I  am  funther  of  opinion,  that  inasmuch  as  on  the 
18th  of  May  1853,  John  W.  Young  received  the  votes 
of  three  directors,  and  Samuel  D.  Booker  the  votes  of 
two  directors,  there  having  been  but  five  votes  given, 
John  W.  Young  might  then  have  been  duly  declared  to 
be  elected  president,  if  nothing  more  appeared  in  the 
record.  Yet  as  it  is  shown  that  he  did  not  then  accept 
the  office,  or  enter  upon  its  duties,  but  left  Booker  to 
discharge  those  duties,  and  that  the  election  was  ad- 
journed to  another  day,  it  should  be  held  that  no  elec- 
tion was  made  on  that  day. 

I  am  further  of  opinion,  that  the  board  of  directors 
have  authority  to  decide  when  they  will  go  into  an 
election,  or  having  commenced  it,  to  decide  whether 
they  will  proceed  with  it,  or  to  adjourn  it  to  another 
day. 

Vol.  XII— 39 
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1856.         I  am  further  of  opinion,  that  the  statute,  Code,  ch. 

Tem.    ^'^»  §  1^>  withholding  the  right  of  voting  in  case  of 
personal  interest,  applies  to  the  election  of  president 

Booker  rpj^^  obvious  purpose  of  the  statute  was  to  prevent 

Young  directors,  mere  trustees,  from  voting  in  such  cases,  lest 
their  individual,  personal  interests  might  be  promoted 
at  the  expense  of  the  cestuis  que  trust,  the  stockholders. 
This  construction  is  in  strict  conformity  with  the  gen- 
eral principles  of  law  governing  the  relations  of  prin- 
cipal and  agent,  and  cestui  que  trust  and  trustee. 

Thus  I  am  fiirther  of' opinion,  that  in  the  election 
of  June  22d,  1853,  the  vote  of  John  W.  Young  to  put 
himself  in  office,  and  the  vot«  of  Samuel  D.  Booker 
the  then  incumbent,  in  effect  to  keep  himself  in  office, 
were  both  given  withotit  warrant  of  law,  and  should 
not  be  counted ;  thus  leaving  but  five  votes,  of  which 
Young  received  three  and  Booker  two,  and  that  thus 
Young  at  that  time  was  duly  elected  president. 
I  am  of  opinion  to  affirm  the  judgment. 

Daniel,  J.  The  proceeding  by  way  of  mandamus 
seems  to  me  to  be  a  fair,  convenient  and  feady  mode 
of  litigating  and  deciding  upon  questions  ^ch  as  those 
presented  by  the  record  of  this  case.  The  propriety 
of  resorting  to  it  in  cases  of  the  like  kind  is,  I  think, 
fully  sanctioned  in  Smith  v.  Dyer,  1  Call  562,  and  in 
Dew  V.  The  Judges  of  the  Sweet  Springs,  3  Hen.  &  Munf 
1.  I  am  not  aware  that  the  authority  of  these  prece- 
dents has  been  questioned  in  any  subsequent  decision 
of  this  court ;  and  they  furnish,  in  my  opinion,  a  sat- 
isfactory answer  to  the  objections  made  here  to  the 
remedy  selected  by  the  petitioner. 

It  becomes  necessary  therefore  for  us  to  consider  the 
case  on  its  merits.  In  doing  so,  the  first  question  which 
we  have  to  decide  (and  indeed  the  only  one  which 
needs  be  considered  if  answered  in  the  negative)  is, 
has  Booker  any  right  to  the  office  ? 

When  the  new  board  of  directors  assembled  on  the 


<&alB. 
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18th  of  May  1853,  Booker  held  the  office  of  president     1856. 
by  virtue  of  a  previous  appointment ;  and  by  the  pro-    ^^^ 

visions  of  the  4th  section  of  ch.  48  of  the  Code,  he 

had  a  right  to  enjoy  the  office  until  his  successor  was   ^^^®'' 
appointed.  Young 

If  such  successor  has  been  appointed,  Booker's  right 
to  hold  office  any  longer  is  determined,  and  he  has  no 
claim  to  be  restored,  even  though  it  should  be  made 
to  appear  that  Young  has  now  no  v^lid  title  to  the 
office. 

It  is  stated  in  the  return,  that  on  the  18th  of  May 
1853  three  votes  were  taken,  all  of  the  directors  being 
present.  On  the  first,  six  votes  were  cast,  Booker 
receiving  two.  Young  three,  and  Scott  one.  On  the 
second  and  third  votes,  only  five  directors  voted,  and 
on  each  occasion  Young  received  three  and  Booker 
two  votes.  Young  and  Booker  each  failing  to  vote. 

Was  not  Young  duly  elected  on  the  second  casting 
of  votes?  In  Wilcock  on  Corporations,  §  546,  it  is 
said  that  after  an  election  has  been  properly  proposed, 
whoever  haa  a  majority  of  those  who  vote,  the  assem- 
bly being  sufficient,  is  elected,  although  a  majority  of 
the  entire  assembly  altogether  abstain  from  voting,  be- 
cause their  presence  suffices  to  constitute  the  elective 
body,  and  if  they  neglect  to  vote,  it  is  their  own  fault, 
and  shall  not  invalidate  the  act  of  .the  others,  but  be 
construed  an  assent  to  the  determination  of  the  ma- 
jority of  those  who  do  vote;  and  such  an  election  is 
valid,  although  the  majority  of  those  whose  presence 
is  necessary  protest  against  any  election  at  that  time, 
or  even  the  election  of  the  individual  who  has  the 
majority  of  votes :  the  only  manner  in  which  they  can 
effectually  prevent  his  election  is  by  voting  for  some 
other  qualified  person.  This-  section  is  adopted  in 
Angell  &  Ames  on  Corporations,  and  forms  the  126th 
section  of  the  treatise.  See  also  Oldknaw  v.  Wain- 
xcright,  1  Wm.  Black.  K.  229;  S.  C.  2  Burr.  K.  1017. 
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1855.  It  is  nowhere  alleged  or  suggested  that  the  assembly 
Te?m.    ^f  ^'^^  ^8th  May  was  not  held  regularly,  or  that  the 

election   was   not   "properly   proposed."     The  whole 

^,        body  of  electors  was  present;  and  Young  received  a 

Young    majority  of  those  who  chose  to  vote.     Was  he  not, 

on  the  force  of  the  authorities  just  cited,  then  elected? 

And  if  so,  was  not  Booker's  successor  then  appointaU 

Xo  further  act  is  required  to  be  done  in  order  to 
complete  the  title  to  the  office;  nor  indeed  does  the 
law  prescribe  any  admission  or  form  of  in<luction  into 
office  to  be  observed  in  order  to  perfect  the  right  to  its 
possession. 

The  third  section  of  the  48th  chapter  of  the  Code 
provides  that  no  director  of  a  bank  or  branch  shall  act 
as  such  without  first  taking  the  oath  therein  prescribed. 
But  no  additional  oath  is  re([uired  of  the  president,  as 
such. 

When  it  was  ascertained,  therefore,  that  Young  had 
received  a  majority  of  the  votes  cast,  the  right  to  the 
office  was  ipso  fado  conferred  upon  him ;  and  conse- 
quently Booker's  right  to  it  vas  determined  and  gone. 
The  fact  that  the  assembly,  after  the  vote  was  an- 
nounced, proceeded  to  order  an  adjournment  over  of 
the  election,  as  if  no  election  had  been  made,  could 
not  have  the  effect  of  restoring  Booker's  right  to  the 
office.  Nor  is  this  proposition  at  all  affected  by  the 
consideration  that  Young  acquiesced  in  the  adjourn- 
ment, or  by  the  further  consideration  that  Booker  still 
continued  to  act  as  president,  without  any  challenge 
of,  or  protest  against,  his  right  to  do  so.  This  course 
was  no  doubt  pursued  by  all  the  parties  under  a  belief 
that  no  valid  election  had  taken  place;  but  all  the 
facts  on  which  the  rights  of  the  parties  depended  were 
fully  known.  There  is.no  suggestion  that  the  assem- 
bly did  not  go  into  the  election  with  the  intention  to 
be  governed  by  its  legal  result;  and  if  that  result 
w^as  to  transfer  the  right  to  the  office  from  Booker  to 


dais. 
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Young,  no  subsequent  action  of  the  assembly  could     1855. 
annul  or  destroy  it.     Young,  it  is  true,  had  a  right  to    xera! 

accept  or  reject  the  office.     Whether  the  adjournment  

over  of  the  election  with  his  assent,  and  the  subsequent  ^*^®' 
holding  of  the  office  by  Booker,  might  not  be  construed  Young 
into  an  implied  refusal  by  Young  to  claim  or  accept 
the  office  by  virtue  of  the  proceedings  of  the  18th 
May,  is,  however,  a  question,  the  answer  to  which  can- 
not aftect  Booker.  The  relinquishment  of  the  office, 
however  formal,  by  Young,  could  not  invalidate  the 
election ;  and  of  course  could  not  reinvest  Booker. 

The  casting  of  the  votes,  as  soon  as  completed  and 
announced,  became  an  irrevocable  act.  The  choice 
was  then  made  and  declared;  and  the  appointment 
conferred  by  the  appointing  power,  whose  function  pro 
hac  vice  was  thereupon  discharged  and  ended.  There 
was  nothing  inchoate  or  incomplete  in  the  transaction. 

Young's  title  to  the  office,  and  right  to  enter  upon 
it,  was  perfect,  and  of  course  Booker's  right  to  hold 
over  no  longer  had  any  existence.  His  old  title  was 
determined,  and  the  resolution  or  order  of  the  board 
adjourning  over  the  election  could  not,  by  implication, 
confer  on  him  a  new  title  to  the  office.  And  any  elec- 
tion tliereafter  held  to  elect  a  president  would,  in  legal 
contemplation  and  intendment,  be,  not  an  election  to 
appoint  a  successor  to  Booker,  but  an  election  to  fill 
the  vacancy  occasioned  by  Young's  resignation,  or  re- 
fusal to  accept.  Marbury  v.  Madison^  Ch.  Jus.  Mar- 
shall's Opinion,  1  Cranch's  R.  137;  Bank  of  Va.  v. 
Rohuison,  5  Gratt.  174. 

The  objection  to  this  view,  founded  on  the  third 
rule  prescribed  for  the  construction  of  statutes,  in  the 
17th  section  of  ch.  16,  tit.  8  of  the  Code,  is,  I  think, 
untenable.  That  rule  declares  that  words  purporting 
to  give  authority  to  three  or  more  public  officers  or 
other  persons,  shall  be  construed  as  giving  such  autho- 
rity to  a  majority  of  such  officers  or  other  persons, 
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1855.  unless  it  shall  be  otherwise  expressly  declared  in  the 
Te^.  ^^^  gi^'ii^g  the  authority.  It  is  argued  that  this  rule 
applies   here;   and  that,  under  it,  Young   could   not 


Booker 


^  rightfully  have  claimed  to  be  elected  by  the  proceed- 
Young  ings  of  the  18th  of  May  1853,  as  he  did  not,  on  any 
one  casting  of  the  votes,  receive  a  majority  of  the 
votes  of  the  whole  body  of  directors.  This  is  to  give 
to  the  rule  an  application  and  ettect  which  a  fair  con- 
struction of  its  language  does  not  in  my  opiDion 
justify.  No  attempt  was  made,  by  any  number  of  the 
directors  less  than  a  majority  of  the  whole,  to  make 
an  election. 

Conceding,  for  the  sake  of  the  argument,  that  as 
Young  and  Booker  declined  to  vote,  they  should  not 
be  counted  as  part  of  the  assembly,  still  the  two  direc- 
tors who  voted  for  Booker  were  as  much  engaged  in 
the  exercise  ot  the  authority  given  to  the  directors  as 
the  three  who  voted  for  Young.  '  And  Young's  elec- 
tion, in  this  state  of  things,  w^ould  be  the  result  uot 
merely  of  the  action  of  the  three  directors  who  voted 
for  him,  but  of  the  action  of  the  five,  in  holding  the 
assembly,  going  into  the  election,  casting,  counting, 
announcing  and  recording  the  vote.  In  all  these 
things  the  five  directors  ecjually  participative!,  and  in 
this  aspect  of  the  case  the  flection  was  made,  the  au- 
thority conferred  on  the  body  of  the  directors  was  ex- 
ercised by  five,  and  not  by  three  directors. 

But  in  fact  Booker  and  Young  were  present,  and, 
by  force  of  the  authority  which  I  have  cited,  must  be 
regarded  as  assenting  to  the  determination  of  the  ma- 
jority of  those  who  voted:  And  thus,  though  we 
should  yield  to  the  construction  of  the  rule  contended 
for  by  the  counsel  of  Booker,  and  hold  that  in  order 
to  make  a  valid  electimi  four  directors  must  unite  in 
the  specific  purpose  of  electing  a  particuljir  nominee, 
the  requirements  of  the  rule  would  be  virtually  and 
i^ubstantially  fulfilled,  and  Young  would  be  regarded 
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as  the  choice  of  five.     And  if  it  be  said  that  in  this    1855. 
view  of  the  case  Young  would  be  assenting  to  his  own    '^^ 

election,  it  would  still  be  unnecessary  to  go  into  the 

consideration  of  his  right  to  vote  for  himself,  inasmuch   ^^^®r 
as,  after  discarding  his  assent,  there  would  be  still  four,    Young 
a  majority   of  the  seven   directors,   assenting  to   his 
election. 

From  the  best  consideration  I  have  been  able  to 
give  to  the  subject,  it  seems  to  me  that  Young  was 
duly  elected  on  the  second  casting  of  votes  on  the  18th 
of  May;  and  that  Booker's  right  to  hold  over  was 
thereby  determined.  Booker's  right  to  the  office  being 
thus  negatived,  it  becomes  unnecessary  to  look  into 
the  present  state  of  Young's  title.  Without  consider- 
ing, therefore,  whether  or  not  Young  has  lost  or  aban- 
doned his  title  to  the  office  as  founded  on  the  election 
of  the  18th  of  May,  and  if  so,  whether  or  not  he  was 
afterwards  legally  elected  on  the  22d  of  June  1853, 1 
am  for  affirming  the  judgment,  on  the  ground  that 
Booker,  at  the  date  of  the  institution  of  this  proceed- 
ing, had  no  right  or  title  to  the  office. 

Lee,  J.  concurred  in  the  opinion  of  Daniel,  J. 

MoNCURB,  J.  concurred  in  the  results ;  but  did  not 
concur  entirely  with  Daniel  or  Samuels,  Js.  lie 
thought  that  the  first  election  not  having  been  insisted 
on,  was  no  election.  But  he  thought  that  Young 
might  vote  for  himself,  and  that  therefore  the  second 
election  was  valid. 

JlDQMBNT   AFFIRMED. 
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1865.      Southall's  admW  v.  The  Exchange  Bank  of  Ya. 

April 

Term.  '         (Absent  Allen,  P.) 

April  3a 

1.  In  an  action  of  debt,  the  common  order  is  confinned  at  rales 

irregularly,  the  defendant  having  pleaded  to  a  part  of  the 
plaintiff's  demand.  This  irregularity  cannot  afterwards  be 
corrected  at  rules. 

2.  An  irregularity  committed  at  rules  may  be  corrected  at  the  next 

term  of  the  court;  and  the  plaintiff  may  be  allowed  to  with- 
draw a  defective  replication,  and  reply ;  and  if  the  plea  filed 
at  rules  does  not  go  to  the  plaintiff's  whole  demand,  he  may 
sign  judgment  for  so  much  as  is  not  covered  by  the  plea.* 

3.  In  such  a  case  the  defendant  is  entitled  to  a  continuance  of  the 

cause  as  of  right,  if  he  demands  it  But  if  instead  of  asking 
for  a  continuance,  he  asks  that  the  cause  may  be  sent  back  to 
rules,  and  excepts  because  his  motion  is  overruled,  the  appel- 
late court  cannot  reverse  the  judgment  because  the  court  re- 
quired him  to  proceed  to  trial. 

This  was  an  action  of  debt  in  the  Circuit  court  of 
York  county,  by  the  Exchange  Bank  of  Virginia 
against  George  W.  Southall's  administrator,  upon  a 
negotiable  note  for  the  sum  of  eight  thousand  eight 
hundred  and  sixty  dollars,  made  by  one  Richard  Coke, 
junior,  and  endorsed  by  Southall;  and  discounted  by 
the  Exchange  Bank. 

At  the  August  rules  1852,  the  declaration  was  filed, 
and  a  common  order  taken. 

At  the  September  rules,  the  defendant  in  the  action 
appeared  and  filed  a  plea  of  payment  of  eight  thou- 

*  Code,  ch.  171,  i  51,  p.  653.  "  The  court  shall  have  control  over 
all  proceedings  in  the  office  during  the  preceding  vacation.  It  may 
reinstate  any  cause  discontinued  during  such  vacation,  set  aside 
any  of  the  said  proceedings  or  correct  any  mistake  therein,  and 
make  such  order  concerning  the  same  as  may  be  just." 


Va. 
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sand  eight  hundred  dollars,  parcel  of  the  debt  in  the     1855. 

declaration  mentioned,  and  gave  a  rule  for  replication :    xerai. 

and  at  the  same  rules  the  plaintiff  filed  a  replication 

to  the  plea;  and  an  issue  was  made  up  upon  it  by  the    ^{jJg^* 

clerk.  adm*r 

At  the  ensuing  term,  the  defendant  moved  the  court     xhe 

to  correct  the  error  alleged  to  have  been  committed     ^*" 

^  chaDge 

by  the  clerk  in  failing. to  enter  a  discontinuance  of  the  Bank  of 

cause,  upon  the  plaintiff's  filing  a  general  replication 

to  the  plea  of  the  defendant:  And  thereupon,  on  the 

motion  of  the  plaintiff,  he  had  leave  to  withdraw  his 

replication ;  and  the  cause  was  sent  to  rules  for  further 

proceedings.     This  was  upon  the  29th  of  September 

1852. 

At  the  October  rules  1852,  the  record  states  that 
on  the  motion  of  the  plaintiff,  the  common  order  en- 
tered against  the  defendant  at  the  August  rules  was 
confirmed. 

At  the  November  and  December  rules  1852,  and  at 
the  January  and  February  rules  1853,  the  entry  was 
that  the  cause  was  continued  for  replication,  on  motion 
of  the  plaintiff. 

At  the  March  rules  1853,  the  plaintiff  filed  a  general 
replication  to  the  plea;  and  took  a  confirmation  of  the 
common  order  for  the  part  of  the  debt  in  the  declara- 
tion mentioned  not  answered  by  the  plea. 

At  the  following  term,  the  defendant  moved  the 
court  to  send  the  cause  back  to  rules,  because  the  clerk 
had  improperly  entered  a  confirmation  of  the  common 
order  at  the  October  rules;  and  because  he  had  im- 
properly received  a  replication  to  the  plea  at  the 
March  rules,  and  given  judgment  for  that  part  of  the 
debt  not  controverted  by  the  plea.  But  the  court 
being  of  opinion  that  the  errors  at  rules  might  be  cor- 
rected by  the  court,  refused  to  remand  the  cause  to 
rules,  set  aside  the  orders  entered  at  the  October  and 
March  niles,  and  gave  the  plaintiff  leave  to  file  his 
Vol.  XII — 40 
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1855.    replication  at  that  time.      The  replication   was   then 
Te?m.    fil^d,  and  an  issue  made  up  thereon:  and  at  the  same 

time  judgment  was  granted  the  plaintiff  for  that  part 

^?r8     ^*  ^^^  ^^^^  ^^*  answered  by  the  plea. 

admV        The  court  was  also  of  opinion,  that  the  case  should 

The     b®  ^^^^  tried  unless  the  defendant  showed  he  would 

^^'     be  prejudiced  thereby;  which  not  being  shown,  the 

Bank  of  defendant  pleaded  nil  debet,  on  which  issue  was  joined : 

And  a  jury  having  been  impanneled,  a  verdict  was 

found,  and  final  judgment  rendered  for  four  thousand 

one  hundred  and  ninety-eight  dollars  and  seventy-one 

cents,  with  interest  and  costs. 

To  the  opinion  of  the  court  refusing  to  send  the  cause 
back  to  rules,  and  giving  leave  to  the  plaintiff  to  reply 
to  the  plea  in  court,  the  defendant  excepted.  And.  he 
subsequently  presented  a  petition  to  this  court  for  a 
supersedeas  to  the  judgment,  which  was  allowed. 

Crump,  for  the  appellant. 
MorsoHj  for  the  appellee. 

Lee,  J.  It  is  not  alleged  by  the  plaintiff  in  error 
that  the  judgment  rendered  in  this  case  is  for  any 
other  or  greater  sum  than  is  justly  due  fi-om  the  estate 
of  his  intestate  to  the  defendant  in  error.  The  com- 
plaint is  that  irregularities  have  been  committed  in  the 
proceedings  which  have  resulted  in  the  judgment;  and 
for  those  irregularities  it  is  said  the  judgment  should 
be  reversed. 

According  to  the  rule  of  pleading,  if  a  plea  profess 
to  answer  only  part  of  the  declaration,  and  is  in  truth 
but  an  answer  to  part,  the  plaintiff  is  entitled  to  "  sign  *' 
judgment  for  the  part  not  answered  by  the  plea,  and  to 
demur  or  reply  as  to  the  part  that  is  answered.  K 
however  he  demur  or  reply  to  the  plea  without  signing 
judgment  for  the  part  not  answered,  the  whole  action 
is  discontinued.     1  Cliit.  PI.  453;    Steph.  PI.  232;  1 
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Saund.  28,  n  3.     So  that  when  the  plea  was  filed  at    1855. 

the   September  rules  1852,  the  plaintiff  in  the  action    ffQ^m 

should  have  caused  the  common  order  to  be  confirmed  

as  to  so  much  of  the  debt  as  the  plea  did  not  and  .did    ^i^' 

not  profess  to  answer.     The  failure  so  to  do,  and  filing    atim'r 

a  general  replication,  occasioned  the  technical  discon-      xhe 

tinuance  of  the  action.     And  so  at  October  rules  after     ,^^" 

change 
the  cause  had  been  remanded  to  rules  at  the  previous  Bank  of 

term,  the  plaintiff',  instead  of  confirming  the  common  ** 
order  generally,  should  have  confirmed  it  as  to  the  part 
not  answered  by  the  plea,  and  then  filed  his  replica- 
tion. Xor  after  such  a  general  confirmation  of  the 
office  judgment,  could  the  irregularity  be  cured  by  the 
subsequent  proceedings  at  the  rules.  The  clerk  I  ap- 
prehend could  not  correct  the  error  which  had  been 
committed  at  the  October  rules,  by  making  the  proper 
entry  at  the  March  rules  following.  By  the  general 
confirmation  of  the  common  order  at  the  October 
rules,  the  proceedings  at  rules  were  closed ;  and  the 
defendant  could  not  be  held  to  attend  longer  at  the 
rules  in  the  expectation  that  at  a  subsequent  rule  day 
the  plaintiff  would  correct  the  error  in  his  proceedings, 
and  put  him  to  a  further  pleading. 

But  though  it  was  not  competent  for  the  clerk  to 
correct  the  proceedings  at  rules,  yet  under  the  fifty- 
first  section  of  chapter  172  of  the  Code,  p.  653,  the 
court,  it  is  clear,  had  full  authority  so  to  do.  By  that 
section,  control  is  expressly  given  to  the  court  over  all 
proceedings  in  the  office  during  the  previous  vacation ; 
and  it  may  reinstate  any  cause  discontinued  during  such 
vacation,  set  aside  anyof  the  proceedings,  correct  any 
mistake  therein,  and  make  such  order  concerning  the 
same  as  may  be  just.  There  can  be  no  doubt  then 
that  the  court  might  projjerly,  as  it  did,  set  aside  all 
the  proceedings  at  rules  after  the  cause  had  been  re- 
manded at  the  previous  term,  and  permit  the  plaintiff* 
to  do  then,  in  court,  what  he  could  and  should  have 
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1855.     done  at  the  rules,  to  wit,  file  his  replication  and  take 
•^nm.   judgnaent  for  the  part  not  answered  by  the  plea.     Xo 


injustice  could  be  done  by  this  to  the  defendant,  as  it 

^n^"   ^°'y  placed  the  cause   exactly  where  it  would  have 

adm*r    been  but  for  the  irregularities  which  had  occurred  at 

The     ^^^  rules.     The  whole  matter  then  resolves  itself  into 

,^^"     the  Question  whether  the  case  should  have  been  tried 
change  ■' 

Bank  of  at  the  same  term.     And  here  I  do  not  hesitate  to  say 

•  that  if  the  defendant  had  claimed  a  continuance  of  the 
cause  as  a  matter  of  right  and  without  showing  any 
cause,  he  would  have  been  clearly  entitled  to  it.  The 
plaintift*  having  only  at  that  term  placed  himself  reetiis 
in  curia y  could  not  insist  upon  a  trial  at  the  same  term. 
He  was  bound  to  submit  to  a  continuance  of  the  cause 
if  the  defendant  had  claimed  it.  But  it  does  not  ap- 
pear that  the  defendant  asked  for  a  continuance,  nor  did 
he  take  any  exception  to  the  opinion  of  the  court  that 
the  case  might  be  tried  at  the  same  term.  His  motion 
was  to  send  the  cause  back  to  rules,  and  his  exception 
was  to  the  refusal  of  the  court  to  grant  this  motion, 
and  to  its  giving  the  plaintiff  leave  to  reply  to  the  plea. 
If  he  had  claimed  a  continuance  of  the  cause  and  the 
court  had  refused  it,  and  he  had. tendered  a  bill  of  ex- 
ceptions, the  plaintiff  might  have  yielded  the  point; 
and  if  otherwise,  and  the  exception  had  been  taken,  I 
think  it  would  have  been  error  for  which  the  judgment 
should  have  been  reversed.  But  I  do.  not  think  the 
court  erred  either  in  permitting  the  plaintiff  to  reply 
in  court  to  the  plea,  and  take  judgment  for  the  part 
unanswered  by  it,  or  in  refusing  to  send  the  cause  back 
to  rules. 

I  am  of  opinion  therefore  to  affirm  the  judgment. 

The  other  judges  concurred  in  the  opinion  of  Lee,  J. 

Judgment  affirmed. 
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Richmond. 


Winston  v.  Starke  &  als,  1855. 

April 


Term. 


(Absent  Allen,  P.) 

April  30. 

In  a  suit  between  S,  trustee  in  a  deed  for  the  wife  of  the  grantor, 
and  B,  a  creditor  of  the  grantor,  the  deed  is  held  to  be  fraudu- 
lent to  the  amount  of  one  thousand  four  hundred  and  eighty- 
three  dollars ;  much  more  than  sufficient  to  pay  B's  debt.  W, 
another  judgment  creditor  of  the  grantor,  files  a  bill,  in  which 
he  states  his  debt  and  the  decree  in  the  former  suit;  and  asks 
that  S  may  be  decreed  to  pay  plaintiflfs  debt  out  of  the  balance 
remaining  in  his  hands  for  which  the  deed  was  declared  fraudu- 
lent :  And  he  files  a  copy  of  the  record  in  the  first  case.  S  an- 
swers, denying  that  the  deed  was  fraudulent,  and  objecting  to 
the  record  of  the  former  suit  as  evidence.    Held: 

1.  If  the  bill  is  to  be  considered  as  charging  fraud  in  the  deed, 

the  answer  puts  that  fact  in  issue ;  and  the  plaintiff  not 
having  been  a  party  or  privy  in  the  first  suit,  the  record 
is  not  competent  evidence. 

2.  The  bill  does  not  charge  fraud  in  the  d^d,  but  relies  upon 

the  first  suit  as  a  proceeding  of  which  plaintiff  is  entitled 
to  the  benefit.  The  case  does  not  come  within  the  prin- 
ciples upon  which  proceedings  in  rem  are  held  to  bind  all 
the  world. 

3.  It  is  not  the  duty  of  the  court  to  advise  a  party  as  to  the 

sufficiency  of  his  evidence;  as  to  that  he  must  judge  for 
himself,  before  going  to  a  hearing  of  his  cause. 

4.  If  a  party  has  doubt  about  the  admissibility  of  his  proof 

when  objected  to,  he  may  bring  the  question  before  the 
court,  and  have  it  decided  before  going  to  a  hearing. 

This  was  a  suit  in  equity  in  the  Circuit  court  of 
Hanover  county,  instituted  by  Philip  B.  Winston 
against  Joseph  Starke  and  others.  The  case  is  stated 
by  Judge  Samuels  in  his  opinion.  The  Circuit  court 
dismissed  the  bill:  And  Winston  thereupon  applied  to 
this  court  for  an  appeal,  which  was  allowed. 
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1865.        Lyo7iSj  for  the  appellant. 
Term.        Gviswold  and  Claiborne^  for  the  appellees. 


WiMton      Samuels,  J.     The  bill  in  this  case  in  substance  al- 


V 


Starke  leges,  that  complainant  has  obtained  a  judgment  for 
debt,  interest  and  costs,  and  issued  a  writ  of  Jieri  facias 
thereon  against  William  L.  White.  That  about  the 
time  of  or  shortly  after  the  rendition  of  complainant's 
judgment,  White  took  the  benefit  of  the  insolvent 
laws  at  the  suit  of  other  creditors.  That  before 
White's  insolvency,  he  had  made  a  conveyance  to 
Joseph  Starke,  as  trustee  for  the  benefit  of  White's 
wife  and  children.  That  this  conveyance  was  after- 
wards assailed  in  the  Circuit  court  of  Hanover,  as 
fraudulent  and  void,  and  that  it  was  so  adjudged  to  be 
by  the  decree  of  that  court  to  the  amount  of  one  thou- 
sand four  hundred  and  eighty-three  dollars  and  ninety- 
six  cents.  That  by  a  subsequent  decree,  Starke  the 
trustee  was  directed  to  pay  Ira  L.  Bowles,  the  creditor 
who  had  so  assailed  the  deed,  the  sum  of  seven  hun- 
dred and  nineteen  dollars,  and  interest,  parcel  of  the 
sum  of  one  thousand  four  hundred  and  eighty -three 
dollars  and  ninety-six  cents,  leaving  the  residue  thereof 
liable  for  White's  debts,  of  which  that  due  complainant 
had  priority;  the  residue,  however,  being  more  than 
enough  to  pay  complainant's  debt.  The  bill  refers  to 
the  papers  and  proceedings  in  the  case  of  Bowles  v. 
Starke,  (meaning  Starke  v.  Bowles,)  as  evidence. 

Complainant  also  filed  with  his  bill  abstracts  from 
the  record  in  the  case  of  Starke  v.  Bowles^  also  copies 
of  the  deed  of  trust  from  White  to  Starke,  as  trustee, 
and  of  White's  insolvent  papers. 

Starke  filed  an  answer  to  Winston's  bill.  He  denies 
that  the  deed  of  trust  was  tainted  with  fraud;  and  he 
also  objects  to  the  proceedings  had  in  the  case  of 
Starke  v.  Bowles,  as  evidence  'tor  any  purpose  in  this 
suit. 


&al8. 
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If  the  bill  in  this  case  could  be  regarded  as  tender-     1865. 
ing  an  issue  on  the  fact  of  fraud,  the  answer  makes    xerm. 

that  issue  by  denying  the  fraud;  and  this  would  im 

pose  on  the  complainant  the  necessity  of  proving  his  "^^^^^^^ 
bill.  Starke 

The  only  proof  offered  by  complainant  on  this  issue 
is  the  record  in  the  case  of  Starke  v.  Bowles^  to  which 
complainant  was  no  party,  nor  is  he  in  privity  with 
any  party  thereto.  This  record  and  the  abstracts 
therefrom  were  objected  to  as  inadmissible;  and  on 
well  settled  principles  the  objection  was  well  taken. 
It  was  wholly  irrelevant  to  the  issue  of  fraud  (if  made 
up  between  these  parties)  that  in  another  case,  at  a 
different  time,  between  different  parties,  and  upon 
other  evidence,  the  same  or  a  like  issue  had  been 
decided.  The  fact  that  such  decision  had  been  made 
is  immaterial,  and  could  not  be  proved.  With  much 
appearance  of  reason  can  it  be  said  that  the  record 
might  be  used  as  evidence  not  only  of  its  own  exis- 
tence, but  also  to  prove  the  facts  upon  which  the  de- 
cision therein  was  rendered.  In  any  case  in  which  a 
record  is  relied  on  as  evidence,  it  must  conclude  both 
parties  to  the  case,  or  neither.  It  is  perfectly  clear 
that  Winston  was  not  bound  by  the  decree  in  Starke 
V.  Bowles;  he  was  no  party  to  it;  had  no  opportunity 
to  offer  evidence,  to  be  heard  at  the  trial,  or  to  appeal 
if  aggrieved  by  the  decision;  he  was  not  bound  by 
the  decision  that  White's  deed  to  Starke  was  void  to 
the  amount  of  one  thousand  four  hundred  and  eighty- 
three  dollars  and  ninety-six  cents,  and  goo(J  for  all  be- 
yond that  sum.  If  he  had  the  evidence,  he  might 
have  assailed  the  deed  as  wholly  fradulent,  and  there- 
fore void.  Winston  not  being  concluded,  Starke  stands 
iu  the  same  condition. 

I  have  considered  the  case  up  to  this  point  as  if  the 
parties  were  at  issue  upon  the  question  of  fraud  in  the 
deed;  the  pleadings,  however,  present  no  such  issue. 


Winston 

V 
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1855.  The  bill  does  not  allege  as  a  fact  that  fraud  existed. 
Term.  ^^^  merely  that  another  party,  in  a  different  suit,  had 
successfully  impeached  the  deed  for  fraud.  The  theory 
of  complainant's  case  is,  that  as  Bowles  established 
Starke  his  charge  of  fraud  against  the  deed,  his  success  enures 
to  the  benefit  of  complainant,  a  creditor  by  judgment 
and  fieri  facias.  That  the  suit  between  Starke  and 
•  Bowles  was  a  proceeding  in  rem,  and  that  all  the  world 
is  bound  by  the  result  in  that  case.  No  authority  is 
cited  to  sustain  this  position ;  nor  can  any  be  found 
affording  it  the  slightest  support.  The  case  presented 
merely  the  comparative  merits  of  the  lien  held  by 
Starke  and  that  held  by  Bowles;  the  court  held  that 
Bowles'  lien  to  the  full  amount  of  his  debt  took  pre- 
cedence of  Starke's  lien;  thus  the  only  question  in  the 
cause  was  decided.  It  is  true  the  Circuit  court  did 
decree  that  Starke's  lien  was  invalid  as  against  Bowles 
to  an  amount  exceeding  Bowles'  debt;  the  difference 
between  Bowles'  debt  and  the  amount  declared  to  be 
fraudulent  was  not  expressly  disposed  of,  but  left  in 
the  hands  of  Starke,  whereby  in  effect  it  was  decided 
that  Starke  had  the  better  right  to  it. 

This  case  falls  clearly  without  the  principles  upon 
which  proceedings  in  rem  are  held  to  bind  all  the 
world.     See  1  Stark.  Evi.  p.  228,  §  77;  p.  99,  §  73. 

It  was  insisted  by  the  appellant's  counsel  in  the 
argument  here,  that  if  the  evidence  ottered  by  com- 
plainant were  iuadmissable,  still  the  court  should  not 
have  dismissed  the  bill,  but  should  have  given  him 
leave  to  offer  additional  proof.  In  reply  it  may  be 
said  that  the  Circuit  court  was  under  no  legal  obliga- 
tion to  offer  advice  in  regard  to  the  sufficiency  of  the 
proof;  that  is  a  subject  upon  which  parties  must  decide 
for  themselves  before  going  to  a  hearing.  If  a  party 
be  in  doubt  about  the  admissibility  of  his  proof,  when 
objected  to,  he  may  bring  the  subject  to  the  notice  of 
the  court  before  going  to  hearing;  if,  however,  this 


&al8. 


COURT   OF   APPEALS    OF  VIRGIN  FA.  321 

coarse  be  not  pursued,  the  cqurt  cannot  know  whether     1865. 
or  not  the  party  has  any  other  proof  to  ofter.     In  this    xerm. 

case  the  evidence  was  sufficient  to  prove  that  Bowles 

had  successfully  impeached  the  deed  to  Starke;  and  ^*^^^ 
upon  this  fact,  in  connection  with  his  own  lien  by    Starke 
judgment  and  execution,  complainant  sought  to  recover 
without  any  other  allegation  or  proof  of  fraud.     On 
these  facts,  although  fully  appearing,  the  court  rightly 
dismissed  the  bill.     The  defect  was  in  the  case  itself, 
not  in  the  proof  by  which  it  was  established. 
I  am  of  opinion  to  affirm  the  decree. 

Daniel  and  Lee,  Js.  concurred  in  the  opinion  of 
Samuels,  J. 

MoNCURE,  J.  was  for  affirming  the  decree;  but 
thought  it  should  be  without  prejudice  to  the  right  of 
the  appellant  to  file  a  bill  to  set  aside  the  deed  for 
fraud. 

Decree  affirmed. 


Vol.  XII — 41 
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1855.  BURWELL   r.    IIOBSON. 

April 

Term.  (Absent  Allen,  P.) 

*  May  7. 

H  owning  lands  on  both  sides  of  a  creek  which  frequently  over- 
flowed its  banks,  built  a  dike  along  the  south  side  of  it,  to  pro- 
tect his  low  grounds  on  that  side  of  the  creek  ;  and  this  caused 
the  creek  to  overflow  the  land  on  the  north  side  still  more.  At 
his  death  his  lands  were  divided  by  commissioners,  who  allotted 
to  one  of  his  children  the  land  on  the  south  side  of  the  creek, 
and  to  another,  W,  the  land  on  the  north  side :  And  in  their 
report  they  made  no  allusion  to  the  dike.  The  son  receiving  the 
land  on  the  south  side  of  the  creek,  afterwards  sold  it  to  B ;  and 
then  W  owning  the  land  on  the  north  side,  commenced  to  build 
a  dike  on  that  side,  to  protect  his  lands,  which  would  have  the 
eflect  to  destroy  the  dike  built  by  H,  and  overflow  the  low 
grounds  on  the  south  side.  B  then  filed  a  bill  to  enjoin  the 
building  of  the  dike  on  the  north  side.    Held: 

1.  B  is  entitled  to  have  his  dike  as  it  was  when  H  died,  and 

to  have  his  lands  protected  thereby;  and  W  has  no  right 
to  build  a  dike  on  his  side  of  the  creek,  which  would 
destroy  the  dike  of  B,  and  overflow  his  low  grounds. 

2.  Equity  will  interfere  to  prevent  the  building  of  the  dike; 

and  will  compel  W  to  abate  so  much  of  his  dike  already 
built  as  would  injure  the  dike  and  low  grounds  of  B. 

This  was  a  bill  in  the  Circuit  court  of  Powhatan 
county  by  Blair  Burwell  to  enjoin  Willis  W.  Hobson 
from  building  a  dike  upon  his  land  along  the  margin  of 
Deep  creek,  in  that  county.  The  pleadings  and  proofn 
make  the  case  as  follows : 

Joseph  Hobson,  under  whom  both  parties  claim, 
owned  a  large  tract  of  land  in  the  county  of  Powha- 
tan, lying  on  both  sides  of  Deep  creek.  Some  years 
before  his  death  he  cleared  up  the  low  grounds  on  the 
south  side  of  the  creek,  and  to  protect  them  from  the 
floods  of  the  creek,  he  built  a  dike  along  the  south 
bank  of  the  creek,  about  four  feet  high,  and  extending 
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down  the  creek  about  four  hundred  yards,  to  a  natural  1855. 

elevation  in  the  ground.     The  dike  was  kept  up  from  xctto. 
that  time  until  this  suit  was  brought,  though  there 


were  some  breaks  in  it,  at  this  latter  period,  which  ^'j^®" 
had  not  been  repaired.     The  low  grounds  on  the  north  Hobson. 
side  of  the  creek  were  rather  higher  than  on  the  south 
side;    and  though  a  part  of  them  was  cleared,  that 
part  lying  farthest  up  the  creek  remained  in  woods. 
There  was  no  dike  on  that  side  of  the  creek. 

Joseph  Hobson  died  before  the  year  1833;  and  in 
that  year  his  estate  was  divided  among  his  children, 
by  commissioners  appointed  by  the  County  court  of 
Powhatan.  In  this  division  the  commiHsioners  allotted 
to  Joseph  V.  Hobson  a  tract  of  one  hundred  and  twenty 
acres,  bounded  on  the  north  by  Deep  creek,  and  em- 
bracing the  low  grounds  protected  by  the  dike  afore- 
said. And  they  allotted  to  Willis  W.  Hobson  a  tract 
of  one  hundred  and  eighty  acres,  bounded  on  the  south 
by  Deep  creek,  and  separated  by  that  creek  from  the 
land  allotted  to  Joseph  V.  Hobson. 

In  November  1834  Joseph  V.  Hobson  sold  and  con- 
veyed the  land  allotted  to  him,  to  his  brother  Thomas 
L.  Hobson ;  and  in  December  1838,  Thomas  L.  sold 
and  conveyed  to  Blair  Burwell.  Burwell  owned  a 
tract  of  land  lying  on  both  sides  of  the  creek  just 
above  these  lands. 

In  1851  Willis  W.  Hobson  commenced  to  build  a 
dike  on  his  side  of  the  creek,  extending  it  at  one  point 
to  within  six  feet  of  the  bank.  This  dike  was  about 
six  feet  high;  and  the  evidence  was  very  clear  that  its 
eftect  would  be  to  throw  the  water  in  times  of  freshets 
in  the  creek,  (and  they  were  frequent,)  upon  the  low 
grounds  of  Burwell  which  had  been  protected  by  the 
dike  built  by  Joseph  Hobson,  unless  that  dike  was 
raised  and  strengthened,  which  could  not  be  done  but 
at  great  expense.  It  was  equally  clear  that  without 
his  dike,  Hobson's  low  grounds  were  overflowed  when 
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1855.  there  were  freshets  in  the  creek,  and  that  if  he  was  per- 
,p^^  mitted  to  complete  his  dike  they  would  be  protected. 
Upon  the  application  of  Burwell,  Hobson  was  en- 


Bun?eU  JQin^d  from  proceeding  to  build  his  dike :  and  when 
Hobson.  the  cause  came  on  to  be  heard,  the  court  being  of  opin- 
ion that  both  parties  had  equal  right  to  have  their 
lands  secured  against  the  freshets  of  the  creek,  ap- 
pointed commissioners  who  were  directed  to  report  a 
plan  by  which  this  object  might  be  attained.  These 
commissioners  reported  that  the  object  could  be  ef- 
fected by  building  a  dike  upon  either  side  of  the  creek 
at  a  proper  distance  from  it,  and  by  keeping  the  bed 
of  the  stream  clear  of  sand  and  other  deposit  to  the 
depth  of  three  feet  below  the  surface  of  the  flat  lands 
adjoining,  and  by  the  removal  of  all  obstructions  to 
the  passage  of  the  water  for  the  whole  distance  be- 
tween the  creek  and  the  proposed  dike.  And  they 
fixed  the  height  of  the  dike  above  the  flat  land  at  six 
feet;  and  that  it  should  be  forty  feet  from  the  centre 
of  the  channel  of  the  creek  to  the  foot  of  the  slope  of 
the  dike  next  the  creek.  This  report  was  excepted  to 
by  the  plaintiff'. 

When  the  cause  came  on  to  be  finally  heard,  the 
court  overruled  the  plaintiff^'s  exception  to  the  report, 
and  decreed  that  the  plaintiff  and  defendant  should 
each  w^ithin  six  months  from  the  date  of  the  decree, 
remove  so  much  of  their  respective  dikes  or  embank- 
ments located  on  their  lands  respectively,  as  ap- 
proached within  forty  feet  of  the  centre  of  the  natural 
channel  of  Deep  creek;  and  all  other  obstructions 
to  the  natural  flow  of  the  water  of  said  creek,  built 
or  constructed  by  them  or  those  under  whom  they 
claim,  within  the  said  space  of  forty  feet  from  the 
centre  of  said  creek.  And  they  each  were  authorized 
to  erect  on  their  own  lands  dikes  or  embankments  to 
the  height  of  six  feet  above  the  ordinary  level  of  the 
adjoining  flat  land  on  their  respective  sides  of  said 
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oreek,  provided  the  same  did  not  approach  nearer  than  1855. 

forty  feet  of  the  centre  of  the  channel  of  said  creek ;  xerm. 
and  to  remove  the  obstructions  to  the  flow  of  the  water 


on   their   respective  sides   between  the  said  embank-  ^"^^®^^ 
ments  and  the  creek.     And  Hobson  was  enjoined  from  Hobson. 
proceeding  to  erect  the  dike  he  had  commenced  in  any 
manner  inconsistent  with  the  decree.     From  this  de- 
cree Burwell  applied  to  this  court  for  an  appeal,  which 
was  allowed. 

Burwell,  Rhodes  and  McLcfarland^  for  the  appellant. 
Pattoriy  for  the  appellee. 

MoNCURE,  J.  The  maxim  sic  uiere  tuo  ut  alienum 
von  Icedds  emphatically  applies  to  the  case  of  a  riparian 
proprietor,  and  is  the  true  legal  as  well  as  moral  mea- 
sure of  his  rights.  He  has  no  right  to  divert  the 
stream,  or  any  part  of  it,  from  its  accustomed  course, 
to  the  injury  of  other  persons.  This  is  a  plain  propo- 
sition, laid  down  by  all  the  writers  on  the  subject  of 
water  rights,  and  was  not  denied  by  the  counsel  for 
the  appellee. 

But  he  contended  that  it  is  contiued  in  its  applica- 
tion to  the  ordinary  course  of  the  stream,  and  that  a 
riparian  proprietor  may  lawfully  protect  his  property 
from  floods,  by  erecting  a  dike  or  other  obstruction  on 
his  own  land,  though  its  necessary  effect  may  be  to 
turn  the  superabundant  water  on  the  land  of  his  neigh- 
bor. Such  a  distinction  between  the  ordinary  and 
extraordinary  flow  of  a  stream,  is  not  laid  down  or 
recognized  by  any  elementary  writer,  nor  in  any  ad- 
judged case,  so  far  as  I  have  seen.  The  utmost  extent 
to  which  the  authorities  seem  to  go  in  that  direction, 
is,  that  a  riparian  proprietor  may  erect  any  work  in 
order  to  prevent  his  land  being  overflowed  by  any 
change  of  the  natural  state  of  the  stream,  and  to  pre- 
vent its  old  course  from  being  altered.     Angell  on 
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1856.    Water  Courses,  §  333.     But  he  has  no  right,  for  his 
•[^rm     g^^^^^^  oonveuience  and  benefit,  to  build  any  thing 
which,  in  times  of  ordinary  flood,  will  throw  the  water 


Burwell  ^j^  ^y^^  grounds  of  another  proprietor,  so  as  to  over- 
Hobson.  flow  and  injure  them.  Id.  §  334.  If,  in  the  case  of 
such  an  obstruction,  it  appears  that  the  injury  there- 
from arose  from  causes  which  might  have  been  fore- 
seen, such  as  ordinary  periodical  freshets,  he  is  liable 
for  the  damage.  Id.  §  349.  That  the  supposed  di^ 
tinction  does  not  exist  was  expressly  decided  by  the 
Court  of  king's  bench  in  Bex  v,  Irafford^  20  Eng.  C. 
L.  R.  498.  Tenterden,  C.  J.  in  delivering  the  judg- 
ment of  the  court  in  that  case  said,  "  Now  it  has  long 
been  established  that  the  ordinary  course  of  water  can- 
not be  lawfully  changed  or  obstructed  for  the  benefit 
of  one  class  of  persons,  to  the  injury  of  another.  Un- 
less, therefore,  a  sound  distinction  can  be  made  be- 
tween the  ordinary  course  of  water  flowing  in  a 
bounded  channel  at  all  usual  seasons,  and  the  extraor- 
dinary course  which  its  superabundant  quantity  has 
been  accustomed  to  take  at  particular  seasons,  the  crea- 
tion and  continuance  of  these  fenders  cannot  be  justi- 
fied. No  case  was  cited,  or  has  been  found,  that  will 
support  such  a  distinction."  Id.  602.  The  judgment 
in  that  case  was  reversed  in  the  Exchequer  chamber. 
Trafford  v.  Rex,  21  Eng.  C.  L.  R.  272.  But  that  court 
agreed  in  the  principle  laid  down  by  the  Court  of  king's 
bench,  though  it  did  not  discover,  upon  the  special 
verdict,  a  finding  of  suflicient  facts  to  warrant  its  ap- 
plication to  the  ciise. 

It  is  often  the  mutual  interest  of  adjacent  riparian 
proprietors  to  agree  to  erect  works  on  their  respective 
lands  to  protect  them  against  floods,  and  keep  the 
water  at  all  times  in  its  natural  channel.  That  inte- 
rest is  generally  suflicient  to  bring  them  to  such  an 
agreement.  But  in  the  absence  of  agreement  express 
or  implied,  or  of  any  statutory  provision  "on  the  sub- 
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ject,  the  law  affords  no  means  of  compelling  the  eree-  1866. 

tion  of  such  works,  however  beneficial  they  might  be  x^, 
to  the  proprietors  or  the  public,  and  will,  not  allow 


Burwell 


V, 


one  proprietor,  by  erecting  such  works  on  his  land,  to 
compel  another  to  erect  similar  works  on  his  as  a  ne-  Hobson. 
cessary   means  of  defense.      Each  has  the  exclusive 
right    to  judge  and  act  for  himself  on  this  subject; 
taking  care  not  to  injure  the  property  of  the  other. 

But  the  counsel  of  the  appellee  further  contended 
that  a8  Burwell  has  a  dike  on  his  land,  which  has  the 
effect  of  throwing  the  water,  in  freshets,  on  the  land 
of  Willis  W.  Hobson,  the  latter  has  therefore  a  right 
to  erect  a  dike  on  his  land  to  defend  it  against  such 
inundation. 

The  correctness  of  this  position  depends  upon  whe- 
ther the  dike  of  Burwell  was  lawfully  erected,  and 
whether  he  has  a  legal  right  to  the  protection  which 
it  affords  him. 

It  was  certainly  lawfully  erected.  It  was  erected 
many  years  ago  by  Joseph  Hobson,  under  whom  both 
of  the  parties  claim,  and  who  was  then  the  proprietor 
of  the  lands  of  both.  He  had  a  perfect  right  to  erect 
it,  as  it  interfered  with  nobody  but  himself.  Before 
he  erected  it,  the  water  of  the  creek,  in  freshets,  dif- 
fused itself  over  the  land  on  both  sides.  He  wished 
entirely  to  protect  his  valuable  arable  land  on  the  south 
side  from  inundation,  by  causing  all  the  superabundant 
water  to  flow  on  the  north  side,  the  upper  part  of 
which  was  then,  as  now,  in  woods,  and  naturally  more 
capable  of  resisting  high  water  than  open  land,  as 
well  as  less  liable  to  injury  from  being  overflowed. 
He  erected  the  dike  for  that  purpose;  and  it  had  the 
desired  effect.  In  this  state  of  the  property  he  died 
intestate,  and  it  was  divided  by  decree  of  a  court  of 
chancery  among  his  heirs;  the  land  on  the  south  side, 
containing  one  hundred  and  twenty  acres,  being  al- 
lotted to  his  son  Joseph  V.  Hobson,  and  that  on  the 
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1855.     north,  containing  one  hundred  and  sixty  acres,  being 
Tem.    allotted  to  the  appellee  Willis  W.  Hobson.     The  land 
on  the  south  side  was  conveyed  by  Joseph  V.  Hobsou 


Burwell  ^  Thomas  L.  Hobson  in  1X34,  and  by  the  latter  to 
Hobeon.  the  appellant  Burwell  in  1838.  The  dike  has  been 
repaired  by  the  successive  proprietors  of  the  land, 
from  time  to  time  since  the  death  of  the  intestate 
Joseph  Hobson,  and  is  now  in  the  same  state  in  which 
it  then  was,  except  that  there  are  a  few  breaches  in  it 
which  need  repair. 

Then  has  not  the  appellant  a  legal  right  to  the  dike, 
and  to  the  protection  which  it  affords  him?  Why  is 
he  not  as  much  so  entitled  as  he  is  to  any  other  jmrt 
of  the  land  on  which  it  stands?  What  difference  is 
there  between  an  artificial  dike  lawfully  erected,  as 
this  was,  and  a  natural  mound?  There  is  a  natural 
mound  below  the  dike;  which  is  but  an  aititicial  con- 
tinuation of  that  mound  to  a  point  near  the  upper 
line.  Until  the  dike  was  erected,  the  proper  course 
of  a  part  only  of  the  superabundant  water  produceil 
by  freshets,  was  over  the  northern  side;  after  that 
erection,  the  proper  course  of  all  that  water  was  over 
that  side;  just  as  if,  from  natural  causes,  it  had  always 
flowed  on  that  side.  The  change  was  mad«  by  one 
who  had  a  perfect  right  to  make  it.  And  the  flow  of 
the  water  can  no  more  be  disturbed,  to  the  injury  of 
another,  in  its  new  direction,  than  it  could  have  been 
in  its  natural  course.  Suppose  the  intestate  had 
changed  the  ordinary  bed  of  the  creek,  and  made  it 
run  entirely  through  the  land  on  the  north  side  of  the 
'  natural  bed.  Could  the  appellee,  by  any  obstruction 
of  the  new  bed,  turn  back  the  stream  to  the  old,  to 
the  injury  of  the  appellant?  What  difference  is  there 
between  a  change  of  the  course  of  the  ordinary  stream 
and  a  change  of  the  course  of  the  superabundant 
water  produced  by  freshets  ?  Suppose  a  mill  had  been 
erected,  instead  of  a  dike,  on  the  south  side;  and  the 
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water  thrown  back  on  the  land  on  the  north  side;  1856. 

would  not  the  appellant  have  been  entitled  to  the  mill  xera. 
and  its  appurtenances,  including  the  right  to  overflow 


the  land  on  the  north  side?  That  he  would  be,  is  ^^^w®" 
shown  by  the  case  of  Kilgour  v.  Ashcom^  5  Har.  &  Hobson. 
John.  82,  in  which  a  similar  question  arose.  The  chil- 
dren of  the  intestate,  said  the  court  in  that  case, 
"took  their  respective  proportions  of  their  father's 
estate  in  the  same  condition,  and  subject  to  the  same 
advantages  and  disadvantages  under  which  he  held  it." 

It  is  admitted  that  the  commissioners  who  divided 
the  intestate's  land  might  have  given  to  the  lot  on  the 
south  side  the  advantages  of  the  dike  thereon,  and 
subjected  the  lot  on  the  other  side  to  the  disadvantage 
of  it;  but  it  is  said  that  it  should  plainly  appear  on 
the  face  of  the  report,  that  they  intended  to  do  so; 
otherwise  it  will  be  presumed  that  they  did  not;  and 
that  in  this  case  no  such  intention  appears  in  the  re- 
port, nor  does  it  appear  therein,  or  from  any  extrinsic 
evidence,  that  they  considered  the  advantages  and  dis- 
advantages of  the  dike  in  making  the  division.  The 
dike  is  not  mentioned  in  the  report;  and  the  only  evi- 
dence it  aftbrds  that  the  dike  was  considered  by  the 
commissioners  in  making  the  division,  is  the  disparity 
in  the  quantity  of  the  two  lots.  On  the  other  hand 
the  evidence  shows  that  the  average  value  of  the  land 
on  the  south  was  greater  than  that  on  the  north  side 
of  the  creek,  but  does  not  show  that  the  value  of  the 
land  on  the  south  side  without  the  dike,  would  be 
equal  to  that  on  the  north. 

But  I  think  that  while  the  commissioners  might 
have  directed  the  dike  to  be  taken  down,  or  allowed 
the  appellee  to  erect  a  similar  dike  on  his  side  of  the 
creek,  the  presumption,  in  the  absence  of  evidence  on 
the  face  of  the  report  to  the  contrary,  is,  that  they  did 
not  intend  to  do  so,  but  intended  to  give  the  dike  and 
all  its  advantages  to  the  heir  on  whose  lot  it  stood. 
Vol.  XII — 42 
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1855.    They  saw  the  dike,  and  knew  its  advantages  and  dis- 
Term,    advantages.     How  can  it  be  fairly  presumed  that  they 
did  not  consider  them  in  making  the  division?     ''It 


Burwell  ^^^  ^^^  duty  of  the  commissioners,  (said  the  court  in 
Hobson.  Kilgour  v.  Ashcom^  before  cited,)  andnt  must  be  sup- 
posed that  they  did,  in  dividing  the  estate  of  John 
Keech,  to  take  into  consideration  all  the  advantages 
and  disadvantages  attending  the  respective  parts,  and 
that  they  gave  to  the  part  allotted  to  Mary  Keech  an 
equivalent  for  the  injury  an  inconvenience  occasioned 
by  the  mill  dam ;  and  she  took  it  accordingly."  These 
observations  are  just,  and  strongly  apply  to  this  case. 
If  the  intestate  had  conveyed  the  land,  with  the  dike 
thereon,  to  the  appellant,  the  latter  would  have  been 
entitled  to  the  benefit  of  the  dike,  and  the  intestate 
could  not  have  deprived  him  thereof,  by  erecting  a 
dike  on  the  other  side.  If  the  heirs  had  divided  the 
land  among  themselves  by  mutual  agreement,  and  in- 
terchanged deeds  for  the  lot  of  each,  the  deed  convey- 
ing the  lot  with  tlie  dike  thereon  would  have  entitled 
the  grantee  to  the  benefit  of  the  dike,  and  he  could 
not  have  been  deprived  thereof  by  the  act  of  any  of 
the  other  heirs.  There  is  no  difference  in  this  respect 
between  a  partition  by  suit,  and  a  partition  by  mutual 
agreement  and  the  interchange  of  deeds.  In  each  ease 
the  heirs  are  in  eff^ect  purchasers  of  their  respective 
lots,  and  entitled  to  hold  them  as  any  other  purchaser 
would  be. 

The  appellee  in  his  answer  seems  to  admit  that  the 
appellant  is  entitled  to  the  benefit  of  the  dike  on  his 
land,  but  claims  a  right  to  erect  a  similar  dike  on  his 
own  land  for  the  purpose  of  defending  it  from  inunda- 
tion occasioned  by  the  dike  of  the  appellant.  This 
admission,  I  think,  concedes  the  whole  question  in 
controversy.  For  if  the  appellant  be  entitled  to  the 
benefit  of  the  dike,  I  do  not  see  how  it  can  be  taken 
away  from  him  indirectly,  by  erecting  a  counter  dike 
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on  the  other  side.    But  even  if  the  appellee  were  en-  1855. 

titled  to  this  mere  right  of  defense,  it  would  not  jus-  x^. 
tify  him  in  erecting  a  dike  much  higher  and  stronger 


than  that  of  the  appellant.  Having  erected  such  a  ^^®^^ 
dike,  he  was  compelled  to  rely  on  other  grounds  for  Hobson. 
his  justification,  and  therefore  claimed  a  right  to  erect 
any  obstruction  on  his  own  land  which  may  be  neces- 
sary to  protect  it  from  floods,  though  the  superbun- 
dant  water  be  thereby  thrown  on  the  land  of  his 
neighbor.  This  ground  is  wholly  irrespective  of  the 
question  as  to  the  right  of  the  appellant  to  the  benefit 
of  the  dike  on  his  land,  and  would,  if  sustainable,  be 
a  sufficient  justification  even  if  no  such  dike  existed. 
But  I  think  I  have  said  enough  to  show  that  the  right 
so  claimed  by  the  appellee  does  not  exist.  As  to  the 
other  ground  relied  on  by  him  that  his  dike  is  neces- 
sary to  prevent  the  creek  from  changing  its  original 
bed,  I  concur  in  the  opinion  of  the  Circuit  court  that  it 
is  not  necessary,  and  was  not  erected  for  that  purpose. 
In  any  view  of  the  case,  it  seems  to  me  that  the 
decrees  of  the  Circuit  court  are  erroneous.  They  not 
only  take  away  from  the  appellant  the  benefit  of  a  dike 
lawfully  erected  upon  his  land,  but  place  him  on  worse 
ground  than  he  would  have  occupied  if  no  such  dike 
had  ever  existed.  They  require  him  to  take  it  down, 
and  leave  his  land  exposed  to  be  overflowed,  not  only 
as  it  was  before  any  dike  was  erected  thereon,  but  by 
the  whole  quantity  of  water  which  may  at  any  time 
overflow  the  natural  bed  of  the  creek,  •  if  the  appellee 
should  avail  himself  of  the  liberty  given  him  of  erect- 
ing a  dike  six  feet  high  on  his  side  of  the  creek,  and 
the  appellant  should  not  avail  himself  of  a  similar 
liberty  given  to  him.  It  would  of  course  be  compe- 
tent for  the  parties,  by  their  own  agreement,  to  make 
such  an  adjustment  of  their  rights  as  this;  but  I  do 
not  see  on  what  principle  it  can  be  decreed  without 
their  consent. 
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1855.        Upon  the  whole,  I  think  that  the  appellant  is  enti- 
Tetm.    *'^^  ^  *h^  benefit  of  the  dike  on  his  land,  as  it  stood 


at  the  time  of  the  division  of  the  estate  of  Joseph 
Bui^ell  jjQbg^ju  among  his  heirs,  and  to  repair  and  keep  it  up; 
Hobson.  and  that  the  appellee  has  no  right  to  erect  any  dike  or 
other  obstruction  on  his  land,  which  will  have  the 
eflfect  of  injuring  the  land  of  the  appellant,  or  the  dike 
thereon. 

The  evidence  clearly  shows  that  the  dike  which  the 
appellee  was  constructing,  when  he  was  enjoined  from 
so  doing  in  this  case,  would  have  the  effect  of  washing 
away  the  appellant's  dike,  overflomng  his  valuable 
low  grounds,  and  turning  the  course  of  the  creek  per- 
manently though  them ;  and  of  thus  doing  him  irre- 
parable injury.  This  is  a  wrong  which  a  court  of 
chancery  has  power  to  prevent  and  redress. 

I  am  therefore  of  opinion  that  the  decrees  of  the 
Circuit  court  are  erroneous,  and  ought  to  be  reversed 
with  costs,  and  that  the  injunction  ought  to  be  perpe- 
tuated with  costs,  and  with  liberty  to  the  appellant  to 
apply  to  the  Circuit  court  to  cause  an  abatement  to  be 
made  of  the  dike  already  constructed  on  the  land  of 
the  appellee,  or  so  much  thereof  as  may  have  the 
effect  of  injuring  the  land  of  the  appellant  or  the  dike 
thereon. 

The   other   judges    concurred    in   the    opinion  of 

MONCURE,  J. 

The  decree  was  in  conformity  to  the  opinion. 
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Wood  v.  Humphreys.  1855. 

April 
May  14.  Term. 

1.  The  doctrine  of  perpetuities  applicable  to  bequests  of  personal 

chattels,  does  not  apply  to  a  bequest  of  freedom  to  a  slave. 

2.  Testator  by  his  will  directs  that  a  female  slave  Nancy  shall  be 

freed  at  the  end  of  twenty  years  from  his  death.  And  he 
then  directs  that  if  she  shall  have  children  whilst  sHe  con- 
tinues in  servitude,  "  the  children  shall  serve  until  they  shall 
become  of  the  age  of  thirty-one  years,  and  no  longer;  and  so 
on  until  they  shall  become  free."  Within  the  twenty  years 
Nancy  has  a  child  J,  and  before  J  is  thirty-one  she  has  a  child 
M.  Held  :  That  at  the  age  of  thirty-one  M  is  entitled  to  her 
freedom. 

Joseph  Pierce,  of  Westmoreland  county,  died  in 
1798,  leaving  a  will,  which  was  duly  admitted  to  pro- 
bat.  By  one  clause  of  his  will  he  gave  a  negro  woman 
and  her  four  children  to  one  of  his  daughters.  In  an- 
other clause  he  says  he  has  set  at  liberty  five  negroes 
whom  he  names,  and  he  wishes  that  they  shall  con- 
tinue so.  He  then  names  five  other  negroes,  who  he 
says  he  cannot  think  of  leaving  slaves  for  life;  and 
therefore  they  are  to  be  at  liberty  at  the  end  of  five 
years.  The  testator  then  names  separately  eighteen 
other  slaves,  and  directs  that  each  of  them  shall  be 
freed  after  a  certain  number  of  years.  One  of  these  is 
a  woman  named  Nancy  who  is  to  be  freed  at  the  end 
of  twenty  years. 

The  next  clause  of  the  will  says :  "  It  is  my  further 
desire,  that  if  any  of  the  above  named  female  negroes 
mentioned  in  this  my  last  will,  shall  have  children 
while  they  continue  in  servitude,  it  is  my  will  that  the 
children  shall  serve  until  they  shall  become  of  the  age 
of  thirty-one  years,  and  no  longer;  and  so  on  until 
they  shall  all  become  free." 
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1855.        The  woraan  Xancy  before  the  twenty  years  had  ex- 
Term.    pii*^d?  became  the  mother  of  a  female   child   named 

Julianna;  and  Julianna  before  she  reached  the  SL^e  of 

^       thirty-one  years,  became  the  mother  of  Frances  Wood, 

Hum-    who  after  she  had  attained  the  at?e  of  thirtv-one  insti- 
plirGvs.  .  c  »- 

tuted  proceedings  in  the   Circuit  court  of  Jefferson 

county,  for  the  recovery  of  her  freedom,  against  John 

Humphreys  who  held  her  claiming  her  as  his  slave  for 

her  life.      Upon  the   trial   the   foregoing  facts  were 

found  by  the  jury  in  a  special  verdict;  upon  which  the 

court  gave  judgment  for  the  defendant:    And   upon 

the  application  of  the  plaintiiF  this  court  allowed  her  a 

supersedeas. 

Patton^  for  the  appellant. 
Andrew  Hunter ,  for  the  appellee. 

MoNcuRE,  J.  The  questions  arising  in  this  case  are, 
first,  Did  the  testator  intend  that  not  only  the  children 
of  Nancy,  but  all  her  remoter  descendants,  born  whilst 
their  mothers  continued  in  servitude,  should  serve  un- 
til they  became  thirty-one  years  of  age,  and  then  be 
free  ?  And  if  he  did,  secondly,  Was  such  intention 
lawful?  I  will  consider  these  questions  in  their  order. 
First,  as  to  the  intention  of  the  testator: 
It  was  decided  in  Maria  v.  Surbaugh,  2  Rand.  228, 
that  where  a  female  slave  is  entitled  to  freedom  infu- 
txiro^  her  increase  born  while  she  continues  in  servitude 
are  slaves.  That  decision  has  not  been  universally 
approved.  But  it  has  been  recognized  and  confirmed 
in  many  subsequent  cases.  Isaac  v.  WesVs  e^'or,  6 
Rand.  652 ;  Erskine  v.  Henry ^  9  Leigh  188 ;  Crawford 
V.  Moses,  10  Id.  277;  Anderson's  ex' or  v.  Anderson,  11 
Id.  616;  Henry  v.  Bradford,  1  Rob.  R.  53;  JSUi^  v. 
Jenny,  2  Id.  697 ;  Osborne  v.  Taylor's  adm'r,  supra  117. 
The  principle  of  that  case  may  now  therefore  be  re- 
garded as  the  settled  law  of  the  land,  except  so  far  as 
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it  has  been  chauged  or  modified  by  the  Code,  which     1855. 

does  not  apply  to  this  case.  Tera. 

The  principle  is  founded  on  the  rules  and  policy  of 

the  law,  and  not  on  the  presumed  intention  of  the  tes-    ^^ 

tator,  or  other  person  from  whom  the  risrht  to  future    Hum- 
.  .  .       .  phreys 

freedom  is  derived.     When  freedom  infuturo  is  given 

to  a  female  slave,  the  donor  rarely  intends  that  her  in- 
crease born  in  the  mean  time  shall  be  slaves  for  life. 
He  generally  either  intends  that  they  shall  follow  the 
condition  of  their  mother,  not  only  in  respect  to  pre- 
sent slavery,  but  also  in  respect  to  future  freedom,  and 
does  not  say  so  simply  because  he  believes  it  will  fol- 
low as  a  legal  consequence  of  the  emancipation  of  the 
mother;  or  he  fails  to  say  so  merely  because  the  idea 
does  not  occur  to  him.  "I  have  no  doubt  (says  Judge 
Green  in  Maria  v.  Surbaugh)  but  that  if  the  idea  had 
occurred  to  him,  that  she  would  probably  have  chil- 
dren before  she  attained  her  age  of  thirty-one,  he 
would  have  expressly  provided  that  they  also  should 
be  free ;  which  could  have  been  eftected  by  the  addi- 
tion of  these  words  '  and  her  increase.'  His  not  having 
done  so  satisfies  me  entirely,  that  he  never  thought  of 
or  intended  to  make  any  provision  for  the  children. 
And  if  so,  it  was  a  subject  in  relation  to  which  he  had 
no  thought,  or  will  or  intention ;  and  is  consequently 
to  be  disposed  of  according  to  the  law  of  the  land." 
But  whether  the  donor  has  no  intention  on  the  subject, 
or,  having  such  intention,  fails  to  express  it,  the  sub- 
ject must  in  either  case,  be  disposed  of  according  to 
the  law  of  the  land. 

The  court,  however,  has  given  effect  to  this  pre- 
sumed intention  wherever  any  words  have  been  found 
in  the  deed  or  will  which  could  fairly  be  construed  to 
express  it.  In  Isaac  v.  WesVs  ex'or^  6  Kand.  652,  the 
deed  was  construed  as  conferring  on  the  slaves  a  pre- 
sent right  to  freedom,  reserving  to  the  grantor  a  right 
to  their  services  during  his  life,  as  a  condition  of  the 
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Hum- 
phreye. 


emancipation;  and  it  was,  therefore,  held  that  a  child 
born  of  one  of  the  emancipated  females  in  the  interval 
between  the  execution  of  the  deed  and  the  death  of 
the  grantor,  was  free  from  its  birth.  In  Elder  v.  El- 
der's ex'oTy  4  Leigh  252 ;  Erskine  v.  Henry y  9  Id.  188 ; 
Anderson's  ex'ors  v.  Anderson^  11  Id.  616;  Lucy  v.  Che- 
minanfs  adm'rs^  2  Qratt.  36 ;  and  Osborne  v.  Taylor's 
adm'r,  supra  117,  the  word  *'all,"  and  other  words  of 
like  comprehensive  import,  used  in  a  will  in  reference 
to  slaves  to  whom  freedom  m  fuUtro  was  given,  were 
construed  to  embrace  the  increase  of  the  females  born 
between  the  death  of  the  testiitor  and  the  period  when 
the  slaves  were  to  be  free. 

The  change  made  in  the  Code,  ch.  103,  §  10,  p.  458, 
was  designed  to  effectuate  in  all  cases  this  presumed 
intention  to  emancipate  the  future  increase  of  a  female 
slave  to  whom  freedom  in  futuro  is  given.  The  provi- 
sion is,  that  "  the  increase  of  any  female  so  emanci- 
pated by  deed  or  will  hereafter  made,  bom  between 
the  death  of  the  testator  or  the  record  of  the  deed, 
and  the  time  when  her  right  to  the  enjoyment  of  her 
freedom  arrives,  shall  also  be  free  at  that  time,  unless 
the  deed  or  will  otherwise  provides."  This  provision 
does  not  alter  the  condition  or  status  of  the  mother 
before  that  time  arrives :  Until  then  she  is  still  a  slave. 
It  only  presumes  in  the  absence  of  any  intention  ap- 
pearing in  the  deed  or  will  to  the  contrary,  that  the 
future  increase  of  the  female  were  intended  to  follow 
the  condition  of  their  mother,  not  only  in  regard  to 
present  service,  but  also  in  regard  to  future  freedom. 
The  owner  may  direct  otherwise ;  may  declare  his  in- 
tention that  the  future  increase  of  the  mother  born 
while  she  continues  to  be  a  slave,  shall  be  slaves  for 
life;  and  such  intention  would  not  be  repugnant  to  the 
grant  of  future  freedom  to  the  mother. 

This  case  occurred  before  the  Code,  and  must  there- 
fore be  governed  by  the  pre-existing  law.     The  testator 
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directed  Nancy  to  be  freed  at  the  end  of  twenty  years.  1865. 

The  increase  of  Nancy  born  during  that  period,  and  xem. 
their  issue,  are  slaves  for  life,  on  the  principle  of  the 


case  of  Maria   v.  Surbaughj   unless  the   testator  has       ^ 

directed  otherwise  in  his  will.     He  has  certainly  di-    Hum- 

DhrovsL 
rected  otherwise  in  regard  to  the  children  of  Xancy 

born  during  that  period,  and  declared  that  they  should 
serve  until  they  should  become  of  the  age  of  thirty- 
one  years,  and  no  longer.     If  the  testator  had  stopped 
at  that  point,  still  the  case  would  have  fallen  within 
the  principle  of  Maria  v.  Surhaugh^  in  regard  to  the 
more  remote  descendants  of  Nancy.      But  it  would 
have  been  difficult  to  have  accounted  for  his  intention, 
if  it  did  exist,  to  emancipate  Nancy  and  her  children, 
but  not  her  more  remote  -descendants.     "He  might 
have  strong  reasons  (says  Judge  Brooke  in  Maria  v. 
Surbangh^  2  Rand.  228,  245,)  for  liberating  her  when 
she  should  arrive  at  the  age  of  thirty-one,  which  did 
not  apply  to  her  children  born  before  that  period." 
But  what  conceivable  reason  could  he  have  had  for 
liberating  her  children  born  after  his  death  and  before 
she  arrived  at  that  age,  which  did  not  apply  to  her 
more  remote  descendants  born  during  the  temporary 
service  of  their  mothers?     If  he  intended  to  emanci- 
pate the  former,  he  must  have  also  intended  to  emanci- 
pate the   latter.     The  idea   that  the   females   would 
probably  have  children  before  they  attained  the  age  of 
thirty-one  years,  certainly   occurred  to  him;    for  he 
expressly  provided  for  that  event  in  regard  to  Nancy. 
Did  he   make  a  similar   provision  in  regard  to  her 
female   descendants?      I  think  he   did.      After  pro- 
viding that  if  any  of  the  females  (including  Nancy) 
emancipated  in  fuiuro  by  the  previous  clause  of  his 
will,  should   have   children   while  they  continued  in 
servitude,  such  children  should  serve  until  they  become 
of  the  age   of  thirty-one  years,  and   no   longer;  he 
added  the  words,  -'and   so   on,  until   they  shall  all 
Vol.  XII — i3 


Wood 

V. 
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1855.  become  free."  These  words,  I  think,  indicate,  that 
'fe^m  ^^^^  testator  intended  to  emancipate  the  mothers  and 
all  their  descendants,  subjecting  such  of  the  latter  as 
might  be  born  while  their  mothers  were  slaves  only  to 
Hum-  such  a  limited  period  of  service  as  he  supposed  would 
pireye.  ^^^j^  compensate  their  temporary  owners  for  the  ex- 
pense of  raising  them.  He  wished  "all"  to  become 
free;  thus  using  that  comprehensive  word  which  has 
been  so  often  held  to  embrace  future  increase,  and  to 
take  a  case  out  of  the  operation  of  the  principle  of 
Maria  v.  Sitrbangh,  He  had  expressed  his  wish  in  re- 
gard to  children,  and  declared  how  long  they  should 
serve,  and  Avhen  they  should  be  free:  and  to  avoid 
repetition  in  regard  to  each  succession  of  remoter  de- 
scendants, he  used  the  general  and  relative  word.s 
'*'und  so  on,''  that  is,  after  the  manner  and  rule  pre- 
scribed in  regard  to  children,  "  until  they  shall  all," 
that  is,  the  females  and  their  descendants,  "become 
free."  This,  I  think,  is  the  natural  and  rational  con- 
struction of  the  words,  and  the  only  one  which  will 
give  them  effect.  If  the}'  have  not  this  meaning,  they 
have  none,  and  the  will  must  be  read  and  construed  as 
if  they  Avere  not  in  it;  for  if  the  testator  only  intended 
to  apply  the  provision  to  children,  his  intention  is  fully 
and  plainly  expressed  without  those  words.  "The 
court  is  bound  to  give  effect  to  every  word  of  the  will 
without  change  or  rejection,  provided  an  effect  can  be 
given  to  it,  not  inconsistent  with  the  general  intent  of 
the  whole  will  taken  together."  1  Jarm.  on  Wills 
411,  note  (1.)  I  am  therefore  of  opinion  that  the  tes^ 
tator  intended,  and  has  expressed  the  intention,  that 
not  only  the  children  of  Xancy,  but  all  her  remoter 
descendants,  born  whilst  their  mothers  continued  in 
servitude,  should  serve  until  they  become  thirty-one 
years  of  age,  and  then  be  free ;  and  the  next  question  is, 
Secondly,  As  to  the  legality  of  such  intention? 
Some  judges  have  doubted  whether  the  statute,  1 


phreys. 
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Rev.  Code  of  1819,  ch.  Ill,  §  53,  p.  433,  giving  owners     1855. 
of  slaves  a  right  to  emancipate  them,  authorized  the    xerm. 

gift  of  freedom  in  futuro.     But  these  judges  have  ad 

niitted  that  the  statute  has  been  long  and  uniformly'  ^^'^^ 
construed  to  give  such  authority,  and  that  the  con-  Hum- 
struction  could  only  be  changed  by  legislative  poAver. 
Tucker,  P.  in  Crawford  v.  Moses,  10  Leigh  279; 
Brooke,  J.  in  Anderson's  ex'ors  v.  Anderson,  11  Leigh 
624.  The  cases  which  recognize  this  construction  are 
too  numerous  to  be  cited;  and  it  is  too  well  settled  to 
require  any  citation  of  cases.  Instead  of  being  changed, 
it  has  been  confirmed  and  adopted  in  the  Code,  ch. 
103,  §  10,  p.  458,  before  referred  to. 

It  may  therefore  be  assumed  that  the  statute  autho- 
rized the  gift  of  freedom  in  futuro:  And  the  only 
question  is,  whether  the  authority  was  subject  to  any 
limitation  as  to  the  period  wheii  the  gift  was  to  take 
eftect;  and  if  it  was,  whether  this  case  falls  within  the 
limitation  ? 

The  statute  itself  was  silent  on  the  subject;  and  if 
there  was  a  limitation,  it  resulted  from  the  rule  of  law 
in  regard  to  perpetuities.  If  that  rule  applies  to  this 
case,  the  plaintiff  is  not  entitled  to  her  fi^eedom,  the 
contingency  on  which  her  claim  is  founded  being  too 
remote.     But  does  it  apply  to  the  case? 

In  Pleasants  v.  Pleasants,  2  Call  319,  it  was  held 
that  the  rule  does  not  apply  to  a  case  of  emancipa- 
tion, and  that  persons  claiming  freedom,  under  circum- 
stances like  those  under  which  it  is  claimed  in  this 
case,  were  entitled  thereto.  That  case  was  decided 
by  a  court  of  three  judges,  to  wit,  Pendleton,  Car- 
rington  and  Roane.  Two  only  of  the  three  concurred 
in  the  decision;  and  it  is  therefore  not,  in  itself,  a 
binding  authority.  Whether  it  ought  to  govern  this 
case,  must  depend  on  the  reason  on  which  it  was 
founded,  and  the  circumstances  which  attended  and 
followed  it.     There  is  a  manifest  difference  between 
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1855.    a  gift  of  freedom  and  a  gift  of  property.     In  some 
Tera.    respects  they  are  similar,  but  in  most  respects  difier- 

ent.     Many  of  our  judges  have  admitted  and  com- 

^^  mented  upon  this  difterence;  Many  of  our  decisions 
Hum-  are  founded  upon  it.  Maria  v.  Surbaugh  is  founded 
upon  it;  for  the  plaintiff,  in  that  case,  would  not  have 
remained  the  slave  of  the  testator  if  there  had  been  a 
bequest  of  the  mother  in  remainder,  instead  of  a  be- 
quest to  her  of  freedom  in  futuro.  Parks  v.  Heivletty 
9  Leigh  511,  is  founded  upon  it;  for  if  the  female 
slave  in  that  case  had  been  given  to  another  person 
instead  of  being  emancipated,  her  issue  born  after- 
wards would  have  been  liable  for  the  debts  of  the 
donor,  instead  of  being  exempt  from  such  liability. 
"Emancipation  is  not  strictly  a  gift  of  property,"  as 
was  said  by  Tucker,  P.  in  that  case.  It  is  a  renuncia- 
tion of  the  relation  of  master  and  slave,  which  the 
master  is  permitted  by  law  to  make.  It  is  the  con- 
joint act  of  the  law  and  of  the  master,  with  which  the 
slave  has  nothing  to  do.  Whether  his  freedom  be  a 
boon  or  not,  he  cannot  refuse  it,  if  it  be  conferred 
upon  him  by  his  master  in  the  mode  prescribed  by 
law.  He  is  not  required  to  give  a  refunding  bond,  as 
a  legatee  is;  "and,  in  case  of  deficiency  of  assets, 
though  the  specific  legatees  may  be  compelled  to 
abate  proportionably,  emancipated  slaves  would  only 
be  compelled  to  abate  as  between  themselves.  In 
other  words,  all  other  specific  legacies  must  be  swept 
before  an  emancipated  slave  can  be  subjected  to  the 
debts  at  all."  Tucker,  P.  in  Nicholas  v.  Burruss,  4 
Leigh  289,  296.  See  also  Patty  v.  Colin,  1  lien,  k 
Munf.  519;  and  Jincc}/  v.  Winfeld's  admWy  9  Gratt, 
708.  It  does  not  follow,  therefore,  that  the  rule  in 
question  is  applicable  to  a  gift  of  freedom,  because  it 
is  applicable  to  a  gift  of  property.  It  is  applicable  to 
a  gift  of  property,  because  it  is  against  the  policy  of 
the  law  that  property  should  be  rendered  perpetually 
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inalienable.     It  may  not  be  applicable  to  a  gift  of  free-     1855. 
dom,  which  is  a  renunciation  of  property.  Tem. 

So  much  for  the  reason  on  which  Pleasants  v.  PUa 

sants  seems  to  be  founded ;  and  now  in  regard  to  the    ^^ 
circumstances  which  attended  and  followed  it.     It  was    Hum- 
decided  in  1800,  not  very  long  after  the  statute  was  ^     ^* 
passed  making  it  lawftil   for  masters  to   emancipate 
their  slaves,  and  was  decided  by  very  eminent  judges, 
who  had  the  best  opportunity  of  knowing  the  mean- 
ing and  policy  of  the  statute.     Judge  Eoane,  though 
he  based  his  opinion  in  favor  of  the  claim  to  freedom 
in  that  case  on  a  different  ground,  and  therefore  forebore 
to  express  a  definitive  opinion  in  regard  to  the  applica- 
tion of  the  rule  in  question  to  that  case,  yet  seemed  to 
think  that  it  was  not  applicable  to  the  case.     "  It  is 
clear  (he  says)  that  neither  the  particular  species  of 
property  now  in  question,  nor  the  case  of  a  remainder- 
man (if  I  may  so  express  it)  claiming  his  own  liberty, 
were  in  the  contemplation  of  the  judges,  who  estab- 
lished the  doctrine  on  this  subject;  which,  therefore, 
may  not  apply."     The  case  has  never  been  overruled 
by  any  subsequent  case;  nor  has  any  judge,  so  far  as 
I  have  seen,  ever  questioned  its  correctness.     On  the 
contrary.  Judge  Stanard,  in  Crawford  v.  Moses,  10  Leigh 
277,  284,  while  he  forebore  to  express  a  definitive  opin- 
ion on  the  question,  because  the  decision  of  the  case 
did  not  require  it,  yet  said,  "  The  inclination  of  my 
mind  is  against  the  application  of  that  rule  respecting 
the  limitation  of  property,  to  cases  in  which  property  is 
not  fettered  but  renounced ;  in  which  property  is  not 
granted,  but  extinguished."     Since  the  case  of  Plea- 
sants  V.  Pleasants  was  decided,  more  than  half  a  century 
has  elapsed;  during  which  there  have   been   several 
general  revisions  of  our  laws,  ancl  two  revisions  of  our 
state  constitution.     Yet  the  doctrine  of  that  ca^e  re- 
mains untouched  by  legislation ;  while  the  doctrine  of 
prospective  emancipation  has  been  expressly  affirmed. 
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1855.    and  the   doctrine  of  Maria  v.  Surbauqh  overruled  or 

Term,    changed  in  favor  of  the  claim  to  freedom.     I  am  there- 

fore  of  opinion  that  Pleasants  v.  Pleasants  ought  to  gov- 
Wood         ^^^    ^I^Jg    ^^g^ 

Hum-  It  cannot  be  said  that  the  testator  intended  to  violate 
^  '^^^*  the  law  or  its  policy.  He  seems  to  have  intended, /w^/"^ 
jide,  to  avail  himself  of  the  power  which  the  act  ot 
1782  conferred  upon  him,  to  emancipate  his  slaves. 
When  his  will  was  made  in  1796,  and  when  it  was 
recorded  in  1798,  there  was  no  law  requiring  emanci- 
pated slaves  to  leave  the  state..  Such  a  law  was  not 
passed  until  1806.  What  the  law  authorizes  cannot 
be  said  to  be  against  its  policy.  'He  intended  to  eman- 
cipate Nancy  and  her  future  increase,  but  the  conve- 
nience of  his  family  required  that  she  should  continue 
in  service  for  twenty  years  after  his  death;  and  he 
therefore  so  directed.  He  would  probably  have  di- 
rected that  her  increase  should  be  free  at  the  same 
time  with  her ;  but  he  wished  to  afford  a  just  indem- 
nity to  his  legatees  for  the  expense  of  raising  such  of 
her  children  as  might  be  born  while  she  continued  in 
service;  and  he  therefore  subjected  such  children,  and 
their  increase  born  under  the  like  circumstances,  to  a 
limited  period  of  service.  Had  he  directed  the  mother 
and  her  increase  to  be  free  at  the  same  time  and  at 
the  end  of  twenty  years,  they  would  jail  have  been 
entitled  to  remain  in  the  state  as  free  persons.  By 
subjecting  a  portion  of  the  increase  to  a  term  of  ser- 
vice, he  did  not  keep  them  in  the  state  contrary  to 
law,  nor  place  them  in  a  condition  in  which  they 
would  be  more  apt  to  injure  the  community  than  they 
would  be  in  a  condition  of  freedom.  That  intermediate 
condition  between  free  persons  of  color  and  slaves, 
which,  in  the  case  of  Wynn  v.  Carrelly  2  Gratt.  227,  is 
said  to  be  "  a  condition  unknown  to  the  laws  and  con- 
trary to  their  policy,"  refers  to  the  condition  of  a  per- 
son who  at  the  same  time  is  partly  bond  and  partly 


COURT   OF   APPEALS   OP   VIRGINIA.  343 

free;  and  not  to  the  condition  of  a  slave  entitled  to  1855. 

future  freedom  >  who,  until  the  risjht  to  freedom  accrues,  xerai. 
is,  to  all  intents  and  purposes,  a  slave;  insomuch  that. 


if  a  female,  her  issue  born  before  that  event  were,  ^^ 
under  the  law  which  existed  before  the  Code  t6ok  Hum- 
eflfect,  absolute  slaves  for  life.  ^ 

There  is  perhaps  another  ground  upon  which  the 
plaintiff  might  be  entitled  to  her  freedom,  even  if  not 
so  entitled  on  the  principle  of  the  case  of  Pleasants  v. 
Plmsants,  The  testator's  general  or  paramount  intent 
seems  to  have  been  to  emancipate  the  mother  and  her 
future  increase.  He  had  also  a  particular  intent ;  to 
subject  some  of  the  increase  to  a  term  of  service,  as  a 
merely  incidental  means  of  indemnity  for  their  support. 
'*It  is  definitively  settled  as  a  rule  of  law  (says  Lord 
Eldon  in  Jesson  v.  Wright,  2  Bligh's  Par.  K.  1,)  that 
where  there  is  a  particular  and  general  or  paramount 
intent,  the  latter  shall  prevail,  apd  courts  are  bound 
to  give  effect  to  the  paramount  intent.''  The  general 
or  paramount  intent  in  this  case  was  lawful,  and  ought 
it  seems,  to  prevail,  notwithstanding  the  particular 
intent,  in  whole  or  in  part,  may  be  unlawful.  That 
view  would  make  the  increase,  as  to  whom  the  par- 
ticular intent  might  be  unlawful,  free  from  their  birth. 

But  both  intents  ought  to  prevail,  if  possible.  The 
principle  of  Pleasants  v.  Pleasants  will  give  effect  to 
both,  without  violating  the  law  or  its  policy,  at  least 
as  it  existed  at  the  death  of  the  testator;  and  I  there- 
fore rest  my  opinion  on  that  principle. 

I  am  for  reversing  the  judgment  of  the  Circuit  court 
with  costs,  and  giving  judgment  for  the  plaintiff. 

Daniel,  J.  This  case  turns  on  the  construction  of 
the  10th  clause  of  the  will  of  Joseph  Pierce.  In  the 
first  clause  of  the  will  he  bequeaths  a  number  of  slaves, 
with  the  future  increase  of  the  females,  to  his  daughter 
Mrs.  Terapleman.     In  the  eighth  he  states  that  he  had 
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1855.     set  certain  other  of  his  slaves  at  liberty,  and  expresses 
T&rm     ^^^  desire  that  they  shall  continue  »(\    In  the  ninth 

he  says,  of  certain  others,  that  "they  are  to  be  at 

Wood  ]ib^pty  at  the  expiration  of  five  years;"  and  of  others, 
Hum-  that  "they  are  to  be  freed  at  the  time  I  shall  raen- 
"  '  tion;"  and  then  proceeds  to  specify  the  different  pe- 
riods at  which  the  several  slaves  last  mentioned  shall 
be  set  at  liberty;  and  among  them  is  a  female  slave 
Nancy,  who  is  to  be  set  at  liberty'  at  the  end  of  twenty 
years. 

The  tenth  clause  then  proceeds,  "  It  is  my  fiirther 
desire,  that  if  any  of  the  above  named  female  negroes 
mentioned  in  this  my  last  will,  shall  have  children 
while  they  continue  in  servitude,  it  is  my  will  that  the 
children  shall  serve  until  they  shall  become  of  the  age 
of  thirty-one  years,  and  no  longer;  and  so  on  until 
they  shall  all  become  free.  • 

Fanny  Wood,  the  petitioner,  is  the  child  of  JuHauna, 
who  was  the  child  of  the  Nancy  mentioned  in  the 
ninth  clause  of  the  will.  Julianna  was  born  before  her 
mother  Nancy  attained  the  age  of  twenty,  and  Fanny 
was  born  before  her  mother  Julianna  attained  the  age 
of  thirty-one;  and  Fanny  had  attained  the  age  of 
thirty-one  before  the  institution  of  her  suit. 

In  considering  her  claim  to  freedom,  two  enquiries 
at  once  present  themselves. 

1.  Are  the  grand  children  or  remote  descendents  ot 
Nancy  embraced  by  the  provisions  of  the  10th  clause 
of  the  will? 

2.  If  not  so,  can  Fanny  assert  a  right  to  her  free- 
dom as  the  legal  consequence  of  the  status  of  her 
mother? 

It  will  be  more  convenient  to  dispose  of  the  last 
question  first. 

And  in  doing  so,  it  is  but  proper  to  note  that  the 
language  used  with  regard  to  the  children  is  slightly 
variant  from  that  used  in  regard   to  their  mothers. 
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The  slaves  mentioned  in  the  ninth  clause  are  "to  be     1855. 
freed/'  "to  be  set  at  liberty,"  at  the  periods  therein    xem. 

prescribed;   and   by  the  tenth  clause,  if  any  of  the  

females  shall  have  children  while  "  they  continue  in  servi-  ^^^" 
ttute^''  the  children  ^' shall  serve  until  they  shall  become  of  Hum- 
the  age  of  thirty-one  yearSy  and  no  longer.^^  I  think,  how- 
ever, that  when  we  look  at  the  whole  scheme  of  the 
testator,  as  developed  in  these  two  clauses,  it  is  appa- 
rent that  it  was  the  purpose  of  the  testator  to  place 
the  children  exactly  in  the  sanie  condition  until  they  , 

attained  the  age  of  thirty-one  years,  with  that  pre- 
scribed for  the  mothers^  until  they  attained  the  age  ot 
twenty  years.     What  was  that  condition? 

In  the  caee  of  Pleasants  v.  Pleasants,  2  Call  319, 
Judge  Roane  construed  such  bequests  as  conferring  a 
complete  right  to  freedom,  with  a  postponement  as  to 
the  time  of  its  enjoyment.  Persons  so  situated  were, 
he  held,  "in .the  case  of  persons  bound  to  service  tor 
a  term  of  years,  who  have  a  general  right  to  freedom, 
but  there  is  an  exception  out  of  it  by  contract  or 
otherwise."  This  view,  however,  did  not  prevail  in 
the  case  of  Pleasants  v.  Pleasants,  and  is  condemned  by 
repeated  decisions  of  this  court. 

In  Maria  v.  Surbaugh,  2  Rand.  228,  the  testator  be- 
queathed Mary  (the  mother  of  Maria)  to  his  son,  with 
a  declaration  that  she  should  be  free  as  soon  as  she 
arrived  at  the  age  of  thirty-one  years,  saying  nothing 
as  to  the  increase.  Maria  was  born  after  the  death  of 
the  testator  and  before  her  mother  attained  the  age  of 
thirty-one  years.  The  court  there  held  that  the  idea 
that  Marj-  was  free  from  the  death  of  the  testator,  and 
only  held  to  service  till  she  attained  the  age  of  thirty- 
one,  was  wholly  inconsistent  with  the  obvious  inten- 
tion of  the  testator.  The  will  declared  her  to  be  free 
only  when  she  should  arrive  at  the  age  of  thirty-one 
years;  and  until  she  attained  that  age  she  remained  a 
slave.  And  the  rule  with  respect  to  the  increase  is 
Vol.  XII — 44 
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1856.    thus  briefly   and  clearlj   stated    by  Judge    Brooke: 
Tem.    "  Their  claim  (he  said)  is  to  liberty  and  not  to  property, 

The  rule  partus  sequitur  ventrem  is  a  rule  of  property  not 

^    of  liberty,  applicable  to  questions  of  property  decided 
Hum-    by  this  court,  and  has  no  application  to  the  question 
^     ^     now  to  be  decided.     The  rule  that  the  children  shall 
be  bond  or  free,  according  to  the  condition  of   the 
mother,  is  a  rule  of  a  diflferent  character,  and  has  re- 
ceived a  different  exposition.     It  imports  the  condition 
%  at  the  time  of  the  birth,  in  exclusion  of  any  future  right 

to  liberty.  It  does  not  include  a  remote  event  which 
may  never  happen,  nor  any  right  of  which  the  mother 
is  not  in  the  enjoyment  at  the  time  of  her  birth." 
And  Maria  was  held  by  the  whole  court  (consisting  of 
Brooke,  Green  and  Cabell)  to  be  a  slave. 

The  same  construction  has  been  given  to  like  be- 
quests, and  the  same  rule  applied  to  those  claiming 
freedom  under  them,  in  the  cases  of  Crawford  v.  Moses, 
10  Leigh  277;  Hefiry  v.  Bradford,  1  Rob.  R.  53;  Mis 
V.  Jenny,  2  Rob.  R.  517. 

And  I  can  see  nothing  in  the  case  of  Isaac  v.  West's 
ex*or,  6  Rand.  652,  at  all  at  variance  with  these  de- 
cisions. In  that  case,  the  deed  in  terms  spoke  of  pre- 
sent manumission;  and  its  plain  intent  and  eflect 
were,  as  was  said  by  Judge  Green,  (the  other  members 
of  the  court  concurring,)  to  renounce  all  the  right  and 
title  of  the  grantor  as  master  from  the  moment  of  the 
execution  of  the  deed,  reserving  a  right  to  claim  the 
personal  sei^viee^  of  the  slaves  to  hiynself  only,  as  a  condi- 
tion of  the  emancipation.  If  the  condition  to  serve 
the  grantor  (the  judge  said)  was  against  law  as  incon- 
sistent with  the  right  granted,  it  could  not  frustrate 
the  grant.  And  as  by  the  terms  of  the  grant  the 
mother  wa«  entitled  to  present  freedom,  her  chOd  born 
after  the  execution  of  the  deed  was  necessarily  free  at 
the  moment  of  its  birth. 

The  bequest  to  Nancy  and  her  children  was,  I  think. 
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plainly  not  a  bequest  of  freedom,  with  a  condition  an-    1855. 
nexed  of  serving  for  certain  terms  of  years,  but  a  be-    xem. 

quest  of  freedom  at  the  end  and  expiration  of  the  pe 

riods  specified  in  the  will.  The  case  then,  therefore,  ^ 
so  far  as  it  depends  on  the  solution  of  the  enquiry  which  Hum- 
we  have  been  considering,  is  ruled  by  Maria  v.  Sur- 
banffh.  Fanny  being  born  before  her  mother's  right  to 
freedom  accrued,  in  other  words,  whilst  her  mother 
was  a  slave,  is  herself  a  slave,  unless  her  right  to  free- 
dom can  be  made  to  appear  in  the  answers  to  be  given 
to  the  first  enquiry,  and  to  such  other  questions  as  may 
necessarily  arise  out  of  its  consideration. 

The  counsel  for  the  appellee  argues,  that  the  words 
of  the  will  may  be  fully  satisfied  by  confining  the  be- 
quest of  freedom  to  the  children  of  those  mentioned 
in  the  ninth  clause.  I  do  not  think  so.  We  cannot  so 
restrict  the  operation  of  the  will  without  violating  one 
of  the  cardinal  rules  for  the  interpretation  of  such  in- 
struments, and  treating,  as  idle,  language  adequate  to 
the  expression  of  a  most  important  purpose.  The  ad- 
dition of  the  words  "  and  so  on  until  they  shall  all 
become  free,"  was  not  essential  to  the  completeness  of 
the  bequest  in  favor  of  the  children.  The  intention  in 
respect  to  them  had  already  been  plainly  expressed: 
And  the  obvious  design  of  the  testator  in  the  use  of 
these  additional  words  was  to  extend  the  bequest  of 
fireedom  to  the  children  of  the  children  and  their  de- 
scendants to  the  remotest  generation,  all  of  whom  are, 
in  the  same  manner,  with  the  children,  to  be  free  as 
they  severally  attain  the  age  of  thirty-one  years. 

The  case  does  therefore  fairly  present  for  our  decis- 
ion one  of  the  questions  involved  in  the  case  of  Plea- 
sants v.  Pleasants  J  before  cited,  viz:  Whether  such  a 
bequest  falls  within  the  influence  of  the  rules  relating 
to  perpetuities,  and  restricting  executory  bequests  to 
certain  limits. 

The  clause  of  the  will  of  John   Pleasants,   under 


phreys. 
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1855.     which  the  question  in  that  ease  arose,  was  as  follows : 
Te?m.    "  ^'y  further  desire  is,  respecting  my  poor  slaves,  all  of 

them  as  I  shall  die  possessed  with,  shall  be  free  if  they 

^^  choose  it,  when  they  arrive  to  the  age  of  thirty  years. 
Hum-  and  the  law«  of  the  laud  will  admit  them  to  be  set  free 
without  their  being  transported  out  of  the  country — I 
say  all  my  slaves  now  born  or  hereafter  to  be  born 
whilst  their  mothers  are  in  the  service  of  me  or  my 
heirs,  to  be  free  at  the  age  of  thirty  years,  as  above 
mentioned,  to  be  adjudged  of  by  my  trustees  their 
age."  And  the  court  decided,  that  so  far  as  the  free- 
dom of  the  slaves  was  made  to  depend  on  the  subse- 
quent passage  of  a  law  authorizing  their  emancipation, 
it  would  be  too  rigid  to  apply  to  the  case  the  rule  re- 
specting the  limitation  of  the  remainders  of  a  chattel 
upon  too  remote  a  contingency  with  all  its  conse- 
quences; but  that  a  reasonable  principle  ought  to  be 
adopted  to  suit  its  peculiar  circumstances;  and  that 
such  a  limitation  was  good  in  the  event  of  the  passage 
of  the  law  while  the  slaves  remained  in  the  possession 
of  the  family,  without  change  by  the  intervention  of 
creditors  or  purchasers.  And  therefore,  as  the  law  had 
passed,  that  all  of  the  negroes  who  at  the  date  of  the 
decree  were  above  the  age  of  thirty  yeai*s,  were  free  ; 
and  that  all  who  were  then  under  the  age  of  thirty, 
and  who  were  born  before  their  mothers  had  attained 
that  age,  and  all  their  future  descendants  born  before 
their  mothers  had  attained  the  age  of  thirty,  should  be 
free  when  they  severally  arrived  at  thirty  years  of  age. 
It  must  be  admitted  that  the  precise  question  under 
consideration  was  necessarily  decided  in  the  decree 
rendered  in  that  case.  The  court,  however,  who  ren- 
dered it  was  composed  of  but  three  members,  and 
the  decree  was  in  fact  the  decree  of  but  two  of  the 
number. 

Judge  Roane  was  of  opinion  that  even  if  the  claim 
of  the  paupers  to  their  freedom  should  be  treated  as 
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that  of  ordinary  remaindermen  claiming  property  in     1856. 
them,  it  could  not  be  defeated  on  the  ground  of  the    ^^^ 

remoteness  of  the  event  of  the  passage  of  the  law  on 

which  it  depended.  After  stating  that  the  utmost  ^^ 
limits  allowed  by  law  for  the  vesting  of  an  executory  Hum- 
bequest  was  the  term  of  a  life  or  lives  in  being,  and  ^  ^^' 
twenty-one  years  after,  and  admitting  that  it  was  a 
fixed  canon  of  property  which  should  not  be  lightly 
departed  from,  and  that  an  executory  bequest  was  only 
good  when  the  event  must  happen,  if  at  all,  \vithin 
the  prescribed  limits,  as  he  proceeded  to  apply  the  rule 
to  the  case,  and  said  "  the  passing  of  a  law  to  autho- 
rize emancipation  standing  singly,  is  too  remote,  as  it 
may  not  happen  within  a  thousand  years.  But  when 
■the  testator  goes  on  further  and  means  the  benefit  of 
it  to  persons  in  esse^  (for  they  are  the  objects  of  his 
bounty,  and  unless  it  happened  within  their  lives,  it 
might  as  well,  as  to  them,  not  happen  at  all,)  this  re- 
strains the  happening  of  the  contingency,  and  makes 
the  executory  devise  good,  at  least  as  to  all  who  are 
within  the  legal  limits." 

Judge  Pendleton,  on  the  other  hand,  was  of  opinion 
that  if  the  claim  of  the  paupers  was  to  be  governed  by 
the  rules  with  respect  to  the  limitation  of  chattel  in- 
terests, it  could  not  be  sustained.  "  To  consider  (he 
said)  this  freedom  in  the  light  of  a  limitation  of  the 
remainder  of  a  chattel  upon  a  contingent  event,  it 
would  seem  to  assimilate  to  the  case  of  such  remainder 
limited  over  upon  a  general  dymg  without  issue,  and 
therefore  void ;  since  the  legislative  permission  might 
never  be  given ;  might  be  aflTorded  one  hundred  years 
after;  or  at  any  earlier  period.  And  the  will  in  the 
Other  case  is  allowed  to  be  the  rule  of  judgment  un- 
altered by  the  event,  although  the  dying  without  issue 
shall  happen  in  a  reasonable  time ;  all  being  involved 
in  one  fate."  He  then  proceeded  to  express  the  opin- 
ion that  it  would  be  too  rigid  to  apply  the  rule  to  the 
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1855.     case  without-  assigning  any  other  reason  than  that  it 
Tera.    ^^  ^^^^  ^^  ^  claim  to  freedom  and  not  to  property. 

Judge  Carrington,  on  this  hranch  of  the  question. 


^      observed,  "  I  think  that  these  devises  are  sustainable 


V 


Hum-    and  not  liable  to  the  rule  respecting  chattel  interes^ts, 
phrevs.   i.     .      i  •         ^   •         i  i      i 

limited  on  more  remote  contingencies  than  the  law 

allows.  For  the  subjects  of  the  devises  are  different; 
inasmuch  as  in  the  devise  of  chattels  property  only  is 
concerned;  but  liberty  is  devised  in  this  case.  Both 
sacred  rights  indeed;  but  the  rules  of  limitation  not 
necessarily  the  same  with  regard  to  them." 
.  In  regard  to  those  not  in  es^e  at  the  time  of  the 
passage  of  the  law,  Judge  Roane  was  of  opinion  that 
they  were  free  from  their  birth,  because  descended 
from  persons  who  became  free  on  the  passage  of  the 
law,  and  who  were  thereafter  in  the  condition  of  ap- 
prentices or  persons  bound  to  a  temporary  service. 
This  view  of  the  subject,  he  said,  dispensed  with  the 
necessity  of  his  considering  whether  the  doctrine  of 
perpetuities  could  apply  to  cases  where  human  liberty 
is  challenged.  "  It  is  clear,  (he  proceeded  to  remarky) 
that  the  restraints  rightly  imposed  on  the  alienation  of 
inheritances  to  prevent  perpetuities  are  founded  prin- 
cipally if  not  solely  on  considerations  of  public  policy 
and  convenience :  That  these  restraints  have  gradu- 
ally been  extended  to  terms  for  years  and  chattel  in- 
terests, and  that  the  utmost  tolerable  limits  in  such 
cases  have  not  been  settled,  till  after  much  investiga- 
tion and  a  considerable  lapse  of  time.  It  is  also  clear 
that  neither  the  particular  species  of  property  now  in 
question,  nor  the  case  of  a  remainderman  (if  I  may  so 
express  it)  claiming  his  own  liberty,  were  in  the  con- 
templation of  the  judges  who  established  the  doctrine 
on  this  subject;  which  therefore  may  not  apply.  But 
this  is  an  extensive  question,  and  if  it  were  necessary 
to  be  now  decided,  (but  it  is  not,)  it  would  be  proper 
to   weigh  the  policy  ot  authorizing  or   encouraging 
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emancipation  (a  policy  which  has  certainly  received  in     1855. 
many  instances,  and  partly  by  the  act  of  1782,   the    r^^^ 

countenance  of  the  legislature,  at  least  from  the  era 

of  our  independence,  and  which  must  always  be  dear  ^^^ 
to  every  friend  of  liberty  and  the  human  race,)  against  Hum- 
those  secondary  considerations  of  public  policy  and  ^  ^  * 
convenience,  which  appear  to  have  supported  and  es- 
tablished the  doctrine  of  the  law  on  the  subject  of 
perpetuities,  as  relative  to  ordinary  kinds  of  property." 
The  two  other  judges  held  that  the  negroes  in  esse  at 
the  passage  of  the  law  became  free  only  on  attaining 
the  age  of  thirty  years,  and  that  their  children  born 
before  the  last  mentioned  period,  and  their  descendants 
born  before  their  mothers  arrived  at  the  age  of  thirty 
years,  would  be  free  also  on  arriving  at  that  age ;  but 
they  assigned  no  reason  for  holding  (as  they  necessarily 
did  in  their  view  of  the  case,)  that  the  doctrine  in  re- 
gard to  perpetuities  could  not  be  applied  to  bequests  of 
freedom,  however  remote. 

From  this  exhibition  of  the  opinions  of  the  judges, 
it  is  manifest  that  the  decision  in  Pleasants  v.  Pleasants 
is  of  no  binding  force  in  the  adjudication  of  the 
question  under  consideration  :  And  I  know  of  no  other 
case  in  this  court,  and  of  none  in  the  courts  of  any 
other  of  the  slave  states,  in  which  the  precise  question 
has  been  expressly  decided.  It  is  true  that  in  the 
cases  of  Elder  V,  Elder's  ex'or,  4  Leigh  252;  Erskinev. 
Henry^  9  Leigh  188,  and  Lucy  v.  CheminanVs  adm'r^  2 
Gratt.  36,  the  increase  of  females  entitled  to  freedom 
at  the  expiration  of  a  number  of  years,  or  on  the  ter- 
mination of  a  particular  state,  born  during  the  limited 
servitude  of  their  mothers,  succeeded  in  the  assertion 
of  their  claim  to  freedom.  But  in  each  case  the  claim 
of  the  increase  was  sustained  under  the  provisions  of 
a  will  construed  to  embrace  them ;  and  in  each  case 
the  time,  at  which  their  right  to  freedom  under  the 
will  would  accrue,  was  within  the  limits  allowed  to 
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1855.    executory  bequests.     In  each  case  the  bequest  was  sueh^ 
Term.    ^^^^  ^^*^  ^^  ^^^'^  *^  bequest  over  of  the  increase  as  pro- 


perty ^  instead  of  a  bequest  of  their  freedom  to  themselves^  it 
V        w^^l^^  \\^yQ  been  good.     These  cases  therefore  do  not 
Hum-    rule  the  question  before  us. 

In  the  case  of  Crawford  v.  Moses^  before  cited,  the 
question  seems  to  hav6  been  discussed  at  the  bar ;  but 
the  report  does  not  furnish  us  with  any  note  of  the 
argument.  The  case  was  however  decided  on  other 
grounds,  and  none  of  the  Judges,  except  Judge  Stanard, 
gave  or  intimated  any  opinion  on  the  question.  Judge 
Stanard  said,  that  the  inclination  of  his  mind  was 
against  the  application  of  the  rule  respecting  execu- 
tory bequests  of  property  to  cases  in  which  property 
is  not  fettered  but  renounced;  in  which  property  is 
not  granted  but  extinguished.  But  he  further  said, 
that  he  had  formed  no  definitive  opinion  on  the 
question. 

In  this  state  of  things  we  are  left  free  to  consider  the 
question  untrammeled  by  any  authoritative  decision. 
And  in  doing  so  it  is  obvious  to  remark  that  bequests 
of  freedom  do  in  some  respects  differ  from  bequests  of 
property:  For  no  man  can  enjoy  or  acquire  a  right 
of  property  in  himself.  But  it  does  not  thence  neces- 
sarily follow,  that  in  considering  the  legal  effect  of 
testamentary  efforts  to  emancipate,  we  are  to  regard 
testators  as  freed  from  all  the  restraints  that  control 
the  disposition  by  them  of  their  slaves  as  property. 
In  the  exercise  of  the  right,  recognized  or  granted  by 
the  legislature,  to  free' their  slaves,  the  owners  are  not 
at  liberty  to  disregard  the  rights  of  others  or  to  violate 
well  established  rules  of  law.  Their  power  over  the 
subject  of  emancipation  is  not  unlimited.  Slaves  are 
property :  And  we  shall  find  numerous  instances  in 
which  the  courts  have  held  that  bequests  to  them  of 
their  freedom  were  not  only  subject  to  the  laws  which 
protect  the  rights  of  third  parties,  but  also  to  those 
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general    principles    of  public    policy    regulating  the  1856. 

transmission  and  acquii^ition  of  property.  "^rai 
Thus,  by  the  act  of  1792,  emancipated  slaves  are, 


by  express  provision,  made  subject  to  the  debts  of  the    ^^o^ 


V. 


owners,  contracted  before  the  emancipation  is  made.  Hum- 
But  in  a  case  arising  under  the  act  of  1782,  in  which  ^  ^^^' 
there  is  no  such  provision,  this  court  held  that  such 
wa«  the  law,  independent  of  legislative  enactment. 
Woodlej/  V.  Abbey,  5  Call  336,  342.  Judge  Roane  said* 
that  at  the  time  of  the  passage  of  the  act  of  1782, 
the  owners  of  slaves,  though  entirely  free  from  debt, 
were  not  permitted  to  emancipate  them  except  in  a 
particular  mode,  and  for  meritorious  services.  It  was 
deemed  even  as  between  master  and  servant,  and  in 
relation  to  the  s^ifety  and  policy  of  the  state,  improper 
that  this  should  be  done.  A  degree  of  liberality  (he 
proceeds)  however,  began  to  manifest  itself  in  favor 
of  human  rights  at  this  epoch,  and  the  act  of  1782,  in 
which  the  former  policy  of  this  country  was  relaxed, 
was  the  result.  The  mischief  complained  of  was  that 
conscientious  persons  were  not  permitted,  even  as  be- 
tween master  and  servant,  to  emancipate  their  slaves; 
and  the  act  ought  to  be  taken  as  only  commensurate 
with  this  evil.  The  boon  (he  further  observes)  was 
not  easily  and  readily  obtained:  And  it  is  certain  that 
the  extension  of  the  request,  to  the  disregard  of  the 
rights  of  creditors,  would  have  endangered  and  ren- 
dered abortive  the  request  altogether.  The  right  to 
emancipate  (he  concluded)  must  be  subservient  to  the 
well  acknowledged  principles  of  law  and  justice,  pre- 
ferring the  creditors  to  all  voluntary  donees. 

But  it  is  not  in  this  class  of  cases  only  that  the  rules 
respecting  bequests  of  property  have  been  applied  to 
testamentary  emancipation.  We  shall  find  that  the 
courts  have  applied  them  in  cases  very  similar  to  the 
one  in  hand.  Thus,  m  the  case  of  Williams  v.  Ash,  1 
How.  Sup.  Ct.  R.  1,  the  testatrix  by  her  will  gave 
Vol.  XII — 45 
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1855.     certain  slaves  to  her  nephew,  with  a  proviso  that  he 
Tem.    shonhl  not  carry  them  out  of  the  state  of  Marvlainl,  or 

sell  them  to  anyone;  in  either  of  which  events,  the 

^^^  negroes  were  to  become  free  for  life.  The  nephew 
Hum-  sold  one  of  the  slaves,  and  the  question  was  whether 
^  ^^'  the  slave  was  not  thereupon  entitled  to  his  freedom? 
Chief  Justice  Taney,  in  delivering  the  opinion  of  the 
court,  after  stating  that  by  the  laws  of  Maryland,  as 
they  stood  at  the  date  of  the  will  and  at  the  time  of 
the  death  of  the  testatrix,  any  person  might  by  deed 
or  will  declare  his  slave  to  he  free  after  any  given 
period  of  service,  or  at  any  particular  age,  or  upon  the 
performance  of  any  condition,  or  the  event  of  any 
contingency',  proceeded  to  observe,  "  The  contingency 
upon  which  the  petitipner  was  to  become  free  must, 
by  the  terms  of  the  will,  have  happened  in  the  lifetime 
of  G.  T.  Greenfield;  and  if  he  had  died  without  selHnj? 
him  or  conveying  him  out  of  the  state  of  Maryland,  the 
petitioner  would  have  continued  a  slave  for  life.  The 
event,  therefore,  upon  which  he  was  to  become  free,  was  not 
too  remote,'^ 

"It  is  said,  however,  that  this  was  a  restraint  or 
alienation  inconsistent  with  the  right  of  property  be- 
queathed by  the  will.  But  if,  instead  of  giving  free- 
dom to  the  slave,  he  had  been  bequeathed  to  some 
third  person,  in  the  event  of  his  being  sold  or  removed 
out  of  the  state  by  the  first  taker,  it  is  evident,  upon 
common  law  principles,  that  the  limitation  over  would 
have  been  good.  Now,  a  bequest  of  freedom  to  the  slave 
stands  upon  the  same  principle  with  a  bequest  over  to  a  third 
person,^' 

And"  in  the  case  of  Harris  v.  Clarissa,  6  Yerg.  K. 
227,  the  court,  in  rendering  its  opinion,  stated,  as  an 
objection  to  a  particular  construction  of  the  will  con- 
tended for  at  the  bar,  that  such  a  construction  would 
result  in  a  perpetuity  of  slaves  for  a  term  of  years. 
And  in  the  case  of  Pegg^  v.  Legg,  6  Munf.  229,  the 


phreys. 
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tesitator  beijueathed  liis  slaves  (in  the  year  1790)  8e\V     1855. 
rally  to  his  children,  with  a  proviso,  "that  none  of    Tem. 

them  be  sold  out  of  the  families  to  whom  devised;  if 

ottered  for  sale  by  any  of  them  out  of  the  family  of  ^^ 
my  wnfe,  my  daughter  and  sons,  that  they  be  imme-  H""^- 
diately  liberated,  and  I  do  hereby  desire  they  may  be 
tree  to  all  intents  and  iJur[)oses.''  A  son  of  the  testa- 
tor, to  whom  a  female  slave  was  bequeathed,  being  in 
possession  by  virtue  of  the  bequest,  died  intestate,  and 
she  came  into  the  possession  of  nr/rand  daughter^  by 
whose  husband  a  child  of  the  said  slave  was  sold  to  a 
stranger^  to  be  carried  out  of  the  state.  It  was  decided 
that  said  child  was  not  entitled  to  her  freedom.  No 
reason  was  given  by  the  court  for  its  opinion;  but  in 
the  argument  of  the  case,  the  counsel  for  the  pauper 
contended  that  the  right  to  emancipate  by  will  was 
given  by  act  of  assembly,  and  that  the  claim  of  the 
pauper  was  under  a  will  emancipating  on  a  condition 
which  had  actually  happened;  that  a  condition  not  to 
alienate  except  to  particular  persons  was  good;  that 
the  condition  in  the  will,  therefore,  was  Hot  repugnant 
to  the  estate;  and  that  if  it  were,  it  would  still  be 
good,  for  that  the  law  allowed  the  destruction  of  an 
estate  in  slaves.  They  argued  further  to  show  that  the 
contingency  was  not  too  remote;  and  they  relied  on 
Pleasants  v.  Pleasants  to  show  that  bequests  of  freedom 
to  slaves  are  not  subject  to  the  restrictions  concerning 
bequests  of  chattels  on  remote  contingencies.  Yet  the 
court  Unanimously  affirmed  the  judgment  of  the  court 
below,  denying  the  claim. 

If  the  opinion  of  Chief  Justice  Taney  in  the  case  of 
WiUiums  V.  ^^A,  just  cited,  (in  which  the  whole  court 
concurred,)  be  correct,  it  is  obvious  that  the  decision  in 
Peggy  v.  Legg  cannot  be  sustained  except  on  grounds 
utterly  at  war  with  the  main  principle  on  which  the 
ease  of  Pleasants  v.  Pleasants  rests.  For  in  that  view 
this  court  must  have  rejected  the  claim  of  Peggy  on 


1 


Wood 

V 


356  COURT   OF   APPEALS   OF   VIRGINIA. 

1855.     no  other  ground  than  that  the  contingency  on  which 
Te?m.    ^^^  freedom  was  made  to  depend  was  two  remote. 

I  regard  the  case  as  a  strong  one  in  support  of  the 
proposition  that  the  legislature  did  not  mean  to  exempt 
Hum-    bequests  of  freedom  from  the  influence  of  the  well  set- 
p  reys.  ^^^^^  ^^^j  wholesome  restraints  imposed  on  bequest^  of 
proj)erty.     And  I  cannot  perceive  the  force  of  the  argu- 
ments pleaded  in  behalf  of  such  exemption. 

The  right  to  emancipate  slaves  is  by  the  law  con- 
ferred upon  those  upon  whom  only  it  could  have  been 
properly  conferred,  viz :  upon  their  masters  and  owners. 
The  right  in  the  owner,  under  the  sanction  of  the  law, 
to  give  freedom  to  his  slave,  springs  out  of  his  owner- 
ship and  control  over  him  as  property.  His  right  is  to 
emancipate  his  slave.  And  in  what  legal  sense  can  a 
bequest  of  freedom  by  a  testator  to  a  slave  to  be  born 
centuries  hence,  be  called  a  bequest  of  freedom  to  his 
slave?  The  control  of  the  testator  over  his  slave  ter- 
minates at  a  period  fixed  by  the  law.  Is  he  not,  to  all 
intents  and  purposes,  seeking  to  exercise  that  control 
when  he  undertakes  to  declare  that  the  slave  shall 
thenceforward  be  free?  Let  it  be  that  the  emancipa- 
tion of  a  slave  is  to  be  treated  as  a  renunciation  or 
destruction  of  property.  Still,  does  not  the  renuncia- 
tion of  a  right  necessarily  imply  the  existence  of  it  in 
him  who  renounces?  And  who  else,  besides  the  owner, 
can  lawfully  undertake  to  destroy  property  or  the 
rights  of  property? 

A  bequest  of  slaves  and  their  increase  to  the  child 
of  the  unborn  child  of  a  stranger  would  be  void.  But 
a  bequest  of  freedom  to  the  remotest  descendants  of 
slaves,  it  is  said,  violates  no  rule.  The  legatee,  it  is 
true,  in  the  latter  case,  does  not  receive  property. 
But  is  not  the  act  of  emancipation,  so  tar  as  the  testa- 
tor is  concerned,  a  granting  away  of  property  or  of 
the  rights  of  property?  Indeed,  so  far  as  the  testator 
is  concerned,  it  is  not  only  a  granting  away  of  his 
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rights   of  property,  but  it  is  something  more.     The  1855. 

renunciation  of  his  right  is  accompanied  by  a  declara-  xe^^ 
tion,  which  has  the  eftect  to  transmute  the  right  of 


property  formerly  held  by  himself,  into  a  right  to  per-  ^^^ 
sonal  freedom,  to  be  thenceforward  enjoyed  by  the  Hum- 
slave.  The  act  of  emancipation,  in  fact,  must,  from  ^  *^^^^* 
it^  very  nature,  (if  justly  made,)  proceed  from  one 
who  not  only  owns  the  property  in  the  slave,  but  who 
also,  for  the  occasion,  represents  the  sovereignty  of 
the  state.  For,  as  was  very  justly  remarked  by 
Catron,  J.  in  Fisher  v.  Dabbs,  6  Yerg.  R.  125,  ''manu- 
mission is  an  act  of  sovereignty  just  as  much  as  natu- 
ralizing the  foreign  subject.  The  highest  act  of  sove- 
reignty a  government  can  perform  is  to  adopt  a  new 
member,  with  all  the  privileges  and  duties  of  citizen- 
ship. To  permit  an  individual  to  do  this  at  pleasure, 
would  be  wholly  inadmissible."  And  in  the  case  of 
Thrift  V.  Hannah,  2  Leigh  300,  319,  Judge  Brooke 
said,  "that  it  was  one  of  the  highest  acts  of  sove- 
reignty to  elevate  a  slave  from  his  degraded  state  to 
the  rank  of  a  freeman." 

So  far,  I  have  been  considering  the  case  upon  the 
supposition  that  the  law  allows  prospective  emancipa- 
tion. In  the  view,^however,  which  I  take  of  the  pro- 
visions on  the  subject,  I  have  not  been  able  to  bring 
my  mind  to  the  conclusion  that  prospective  emancipa- 
tion was  in  the  mind  of  the  legislature  at  all.  I  con- 
cur w^ith  Judge  Brooke  in  the  opinion  expressed  in 
Thrift  V.  Hannah,  and  with  Judge  Tucker  in  the  views 
presented  by  him  in  the  case  of  Crawford  v.  Moses, 
The  act  of  1782  looks  obviously  to  gifts  of  freedom  in 
presently  and  makes  no  provision  for  the  probat  of  deeds 
and  wills  conferring  future  freedom.  It  declares  it 
lawful  for  any  person,  by  his  last  will,  or  by  any  other 
instrument  in  writing  under  his  hand  and  seal,  attested 
and  proved  in  the  county  or  corporation  court  by  two 
witnesses,  or  acknowledged  by  the  party  in  the  court 
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1855.     of  the  county   where   he  resides,  to   emancipate   hi? 

T^m.    s'^v^s,  who  shall  thereupon  be  entirely  and  fully  dis- 
charged  from  the  performance  of  any  contract  entered 

^^    into  during  servitude,  and  enjoy  as  full  freedom  e^  if 

Hum-    they  had  been  'particularly  named  and  freed  bif  this  ad. 

p  ireye.  ^^  language  could  well  have  been  employed  showing 
more  plainly  than  the  terms  used,  that  the  emancipa- 
tion contemplated  by  the  legislature  was  to  be  com- 
plete on  the  probat  of  the  deed  or  will  conferring 
freedom,  and  consequently  that  the  legislature  were 
providing  only  for  the  probat  of  such  instruments  a.^ 
were  designed  to  effect  immediate  manumission. 

So  again,  the  act  provides  that  all  slaves  so  emanci- 
pated, not  being,  in  the  judgment  of  the  court,  of 
sound  mind  and  body,  &c.  are  to  be  supported  and 
maintained  by  the  person  so  liberating  them,  or  by  his 
estate;  and  that  in  case  of  neglect  to  do  so  the  sheriff 
of  the  county,  by  order  of  the  court,  is  to  distrain  and 
sell  so  much  of  such  person's  estate  as  shall  be  suffi- 
cient for  the  purpose.  This  provision  also  looks  plainly 
to  a  state  of  things  arising  on  an  act  of  immediate 
manumission,  and  has  no  reference  to  gifls  and  be- 
quests of  freedom,  to  take  eflect  at  a  remote  period, 
when  in  the  nature  of  things,  there  can  be  no  estate 
of  the  grantor  or  testator  in  the  control  of  the  court. 
So  again,  the  clause  requiring 'that  the  person  eman- 
cipating, if  by  written  instrument  in  his  lifetime,  or 
his  executor,  if  by  will,  shall  deliver  to  the  slave  a 
copy  of  the  instrument  of  emancipation,  attested  by 
the  clerk,  who  is  to  receive  a  fee  for,  the  same,  to  be 
paid  by  the  person  emancipating,  looks  obviously  to 
immediate  emancipation. 

If  the  act  of  1782  could  be  regarded  as  one  pro- 
ceeding from  a  legislature  convinced  of  the  evil  of 
slavery,  and  providing  for  its  gradual  removal  by  en- 
couraging voluntary  emancipation  by  the  owners  of 
slaves,  there  would  be  strong  motives  and  arguments 


phreys. 


COURT   OF   APPEALS   OF   VIRGINIA.  359 

on  which  to  rest  that  construction  of  the  act  which     1855. 
allows  of  future  manumission   and   discards   the  re-    xe?m. 

straints  imposed  on  donations  and  bequests  of  pro- 

perty,  to  take  eftect  on  the  happening  of  remote  ^^ 
events.  So  to  construe'the  act  as  to  suppress  the  sup-  Hum- 
posed  mischief,  and  to  advance  the  remedy,  would 
then  be  the  leading  duty  of  the  courts  in  administer- 
ing the  law.  And  such  would  seem  to  have  been  the 
views  entertained  by  some  of  the  judges  in  the  earlier 
cases. 

I  cannot,  however,  perceive  anything  in  the  provi- 
sions of  the  act  justifying  such  views  of  its  origin  or 
purpose:  And  when  we  look  to  its  history,  as  given 
by  Judge  Roane  in  Woodley  v.  Abby^  it  is,  I  think, 
made  most  apparent  that  it  was  passed  not  to  invite 
and  encourage  the  liberation  of  slaves,  but  was  granted 
as  a  reluctant  concession  to  the  conscientious  scruples 
of  the  owners  of  slaves  who,  by  the  existing  laws,  had 
no  power  to  free  them  except  for  meritorious  services. 
And  without  further  specific  reference  to  the  history 
of  our  legislation,  I  think  it  may  be  safely  affirmed, 
that  there  are  few  states  which  have  more  fully  ac- 
knowledged the  wisdom  of  restraining  within  reason- 
able limits  prospective  limitations  of  property,  or 
shown  a  greater  repugnance  to  everj-  disposition  of  it, 
savoring  of  a  perpetuity,  than  this;  few  which  have 
shown  a  more  lively  sense  of  annoyance  at  the  pre- 
sence of  its  free  negro  population  or  a  greater  anxiety 
for  its  removal;  and  none  in  which  the  legislature 
have  manifested  a  firmer  or  more  consistent  purpose 
to  uphold  and  cherish  the  institution  of  slavery. 

Entertaining  these  views,  I  cannot  discover  in  the 
act  of  1782  any  warrant  tor  supposing  that  it  requires 
the  court  to  disregard  well  established  general  rules 
in  order  to  give  eftect  to  bequests  of  freedom  that  can- 
not be  sustained  without  their  violation. 

Instances  of  prospective  emancipation,  as  well  by 
will  as  by  deed,  have  however  so  frequently  received 
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1855.     the  sanction  of  this  court,  that  it  is  now  no  longer  in 
Tern     ^^  power  to  retrace  its  steps.     Still  believing  as  I  do 


that  the  doctrine  had  its  origin,  (to  nse  the  language 

Wood    of  Judge  Brooke)  "in  the  spirit  of  humanity,  rather 

Hum-    than  in  the  spirit  of  the  law,"  I  feel  under  no  obliga- 

P  reys.  ^j^j^  ^^  extend  it  to  any  class  of  cases  in   which  it 

has    not  been    already    established   by    authoritative 

decisions. 

The  case  of  Pleasants  v.  Pleasants^  is  as  yet  the  only 
case  in  which  a  bequest  of  freedom  to  take  ellect  on 
an  event  or  at  a  period  more  remote  than  that  which 
a  testator  is  permitted  to  extend  his  control  over  the 
slave  as  property  has  been  sustained.  The  case  is  of 
no  force  as  attthority  in  this  particular,  and  I  have 
endeavored  to  show  it  is  not  a  correct  exposition  of  ik 
law,  I  do  not  feel  bound  to  follow  it.  It  violates,  as 
I  conceive,  a  wise  and  well  established  principle,  and 
gives  unlimited  reach  to  a  doctrine  pregnant  with  mis- 
'  chief  to  the  best  interests  of  the  state.  The  love  of 
property,  the  sense  of  the  duty  to  pro\ade  for  the 
wants  and  comforts  of  their  own  families,  and  the  Ha- 
bility  to  have  their  estates  subjected  to  the  mainte- 
nance and  support  of  such  freedmen  as  are  unable, 
from  mental  or  bodily  infirmity,  to  support  themselve:*, 
might  so  far  operate  to  restrain  the  owners  of  slaves 
in  their  use  of  a  power  to  grant  present  freedom^  as  to 
render  the  power  thus  restricted  productive  of  no 
serious  evil. 

In  recognizing  the  doctrine  of  prospective  emancipa- 
tion, this  court  has,  I  think,  already  done  much  to 
weaken  and  impair  the  force  of  these  restraints.  Still, 
no  binding  precedent  has  as  yet  placed  the  power 
wholly  beyond  the  reach  of  such  influences.  If,  how- 
ever, we  recognize  the  claim  now  asserted,  we  free  the 
exercise  of  the  power  from  all  restraint;  we  necessarily 
declare  that  no  event  is  too  remote,  no  period  too  dis- 
tant, lor  the  vesting  of  girts  and  bequests  of  freedom. 
Under  the  law  so  construed,  every  owner  of  slaves 
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may  first  carve  out  of  his  estate  in  them  and  their  in-  1856. 
crease  an  interest  for  the  benefit  of  himself  and  his  xerm. 
family,  nearly  equal  in  value  to  the  absolute  estate, 
and  bequeath  to  the  remote  descendants  of  the  slaves 


phreys. 


Wood 

V. 

their  freedom,  to  take  eftect  at  a  period  far  beyond  the  Hum- 
limits  to  which  his  control  over  them  as  property  can 
extend.  Thus  first  reaping  all  the  benefits  which  he 
or  his  family  could  by  law  derive  from  the  slaves  as 
property,  and  then,  without  any  liability,  visiting  the 
commonwealth  with  all  the  evils  which  flow  from  their 
presence  as  freemen.  Such  a  power  is  adequate  to 
the  defeat  of  the  whole  policy  of  the  state  in  regard 
to  its  slave  and  free  negro  population ;  and  no  act  of 
the  legislature  ought  to  be  taken  to  confer  it,  unless 
couched  in  terms  necessitating  such  a  construction. 
We  cannot,  in  my  opinion,  sustain  the  claim  of  the 
petitioners,  without  recognizing  the  existence  of  such 
a  power.  I  cannot  consent  to  do  so,  and  am  for  affirm- 
ing the  judgment. 

Allen,  P.  I  do  not  regard  the  case  of  Plensants  v. 
Pleasants  as  of  itself  a  binding  authority,  it  being  the 
decision  of  a  majority  only  of  a  bare  court.  The  right 
to  emancipate  infutnro^  one  of  the  principles  affirmed 
in  that  case,  has  been  frequently  recognized  since ;  and 
though  I  think  it  was  an  erroneous  construction  of  the 
statute,  the  legality  of  such  prospective  emancipation 
cannot  be  questioned  at  this  day.  But  I  do  not  under- 
stand any  of  the  subsequent  cases  as  having  affirmed 
the  right  of  the  master  to  attach  a  condition  or  quality 
to  slaves  so  to  be  emancipated  in  futuro^  which  will 
follow  their  posterity  through  all  succeeding  genera- 
tions. Regarding  them  as  property  merely,  such  a 
principle  would  violate  the  doctrines  of  the  law 
against  perpetuities.  But  looking  at  them  as  human 
beings,  and  the  act  as  one  by  which  they  are  to  be 
elevated  into  the  condition  of  free  pers(M)s,  I  think 
Vol.  XII— 46 
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1855.     there  is  nothing  in  the  statute  which  empowers  the 
TencQ.    owner  of  slaves  to  create  this  new  status,  by  which  his 

slaves  and  their  posterity  through  all  time  shall  oc- 

^    cupy  this  anomalous  position  of  being  slaves  up  to  the 
Hum-    prescribed  age,  and  free  persons  thereafter. 

Under  the  decisions  of  this  court,  the  issue  of  the 
slaves  prospectively  emancipated  by  the  will,  born 
before  the  period  of  emancipation  arrived,  were  born 
the  slaves  of  his  estate,  and  if  not  emancipated,  would 
have  been  slaves  for  life.  The  will  shows  that  the  tes- 
tator so  regarded  them,  and  did  not  intend  to  leave 
them  to  pass  to  his  distributees  as  so  much  property 
undisposed  of,  or  to  bequeath  them  as  property  to 
others.  On  the  contrary,  I  think  the  leading  intent 
was  to  emancipate  them  as  well  as  their  parents,  and 
that  the  words  used  do  emancipate  them.  A  condition 
and  quality  was  annexed  contrary  to  the  principles  of 
the  law  in  regard  to  perpetuities,  and  against  the  po- 
licy of  the  law  in  reference  to  this  portion  of  our  popu- 
lation; creating  a  distinct  class  intermediate  between 
slaves  for  life  and  free  persons  through  all  future  time, 
which,  it  seems  to  me,  nothing  but  an  express  act  of 
the  legislature  could  eiFect.  The  condition,  I  think, 
was  void  as  against  law,  and  inconsistent  with  the  grant 
of  freedom.  I  think,  therefore,  that  all  the  descen- 
dants of  the  slaves  born  after  the  death  of  the  testator, 
were  either  born  free,  or  entitled  to  their  freedom 
when  their  ancestors  in  existence  when  the  will  took 
eftect  became  entitled  to  freedom.  I  incline  to  the 
opinion  that  such  after  born  descendants  were  free  at 
the  time  of  their  birth.  In  either  event,  the  appellant 
was  entitled  to  freedom,  and  I  therefore  concur  in  the 
reversal  of  the  judgment. 

Lee  and  Samuels,  Js.  concurred  in  the  opinion  of 
moncure,  j. 

Judgment  reversed. 
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Bicfimond. 

Snoddy  v.  Haskins  ^  als.  I855. 

April  • 
(A  bsent  Allen,  P.)  Term. 

•  May  14. 

1.  The  act,  Code,  ch.  149,  §  13,  p.  593,  limiting  the  period  in  which 

suite  may  be  brought  to  set  aside  conveyances  or  transfers  of 
property,  on  considerations  not  deemed  valuable  in  law,  does 
not  apply  to  cases  of  actual  fraud* 

2.  A  widow  having  received  her  distributable  share  of  the  personal 

estate  of  her  husband,  is  not  a  purchaser  for  value,  so  as  to  be 
entitled  to  set  up  the  defense  of  purchaser  for  value  without 
notice. 

3.  In  such  case  the  husband  having  obtained  slaves  by  a  convey- 

ance  fraudulent  as  to  the  creditors  of  the  grantor,  and  one  of. 
these  slaves  having  been  allotted  to  the  widow,  the  slave  in 
her  possession  may  be  taken  in  execution  at  the  suit  of  a 
creditor  of  the  grantor,  though  the  husband  and  those  claim- 
ing under  him  have  been  in  possession  of  the  slave  more  than 
five  years. 

4.  The  execution  is  for  less  than  five  hundred  dollars,  but  the  slave 

is  allotted  to  the  widow  at  a  valuation  above  that  sum.  She 
having  obtained  an  im'unction  to  the  sale  under  the  execution 
which  is  afterwards  dissolved :  Quaere:  If  the  Supreme  court 
of  appeals  has  jurisdiction  of  the  case.f 

In  November  1852,  Martha  L.  Snoddy  obtained  an 
injunction  to  restrain  the  sale  of  a  slave  in  which  she 


*The  act  says,  "No  gift,  conveyance,  assignment,  transfer  or 
charge,  which  is  not  on  consideration  deemed  valuable  in  law, 
shall  be  avoided,  either  in  whole  or  in  part,  for  that  cause  only, 
onless  within  five  years  after  it  is  made  suit  be  brought  for  that 
purpose,  or  the  subject  thereof,  or  some  part  of  it,  be  distrained  or 
levied  npon  by  or  at  the  suit  of  a  creditor  as  to  whom  such  gift,, 
conveyance,  assignment,  transfer  or  charge  is  declared  to  be  void 
by  the  second  section  of  the  one  hundred  and  eighteenth  chapter." 

t  The  act.  Sessions  Acts  1852,  ch.  61,  §  9,  p.  53,  after  stating  a 
specific  ground  of  jurisdiction  in  the  court,  adds,  "  or  in  any  civil 
cause  where  the  matter  in  controversy,  exclusive  of  costs,  is  not 
lees  in  value  than  five  hundred  dollars." 
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1855.     claimed  a  life  estate,  and  which  had  been  levied  upon 
Te?m     under  an  execution  issued  in  the  name  of  Haskins  and 

Terry  against  William  M.  Tyree  for  two  hundred  and 

Snoddy  gixty-three  dollars,  with  interest  thereon  from  the  19tli 
Haskins  of  February  1841,  until  paid.  In  her  bill  she  stated 
that  Robert  W.  Snoddy  died  in  1845  intestate,  leaving 
her  his  widow  and  three  children.  Xhat  John  C. 
Snoddy  qualified  as  administrator  upon  his  estate ;  and 
in  1849  he  had  a  division  of  the  estate  under  an  order 
of  the  County  court  of  Buckingham,  when  certain 
slaves  were  allotted  to  her,  among  which  was  a  raan 
named  Shadrick,  valued  to  her  at  six  hundred  and  fifty 
dollars.  That  long  since  the  division,  to  wit,  in  1852, 
Haskins  and  Terry  levied  an  execution  on  said  slave  as 
the  property  of  William  M.  Tyree,  and  had  executed 
-an  indemnifying  bond  to  the  sheriii*  for  the  purpose  of 
having  said  slave  sold  under  their  execution,  upon  the 
pretense  that  Robert  W.  Snoddy  had  come  into  pos- 
session of  the  slave  by  a  fraudulent  purchase  from 
Tyree.  That  she  knew  nothing  of  the  purchase;  but 
had  heard  that  Tyree  was  largely  indebted  to  her  hui*- 
band,  and  in  part  payment  of  said  debt  had  sold  him 
the  interest  of  said  Tyree  in  certain  dower  slaves  of 
which  his  wife  was  entitled  to  a  share,  and  had  exe- 
-cuted  a  deed  of  trust  on  other  slaves  to  secure  the 
balance  of  said  debt.  That  afterwards  the  trustee  had 
sold  the  slaves,  and  that  her  husband  had  purchased 
them.  That  this  sale  was  made  in  1842:  That  the 
slaves  had  been  in  possession  of  her  husband  for  several 
years  before  his  death,  and  of  his  representative  and 
herself  ever  since,  a  period  of  ten  years;  and  she 
relied  upon  the  length  of  possestion  to  protect  her  in 
the  possession  of  said  slaves. 

She  insisted  further  that  if  she  was  to  be  deprived  of 
this  slave,  she  was  entitled  to  be  reimbursed  by  the  dis- 
tributees of  Robert  W.  Snoddy.  And  making  Haskins 
and  Terry,  the  administrator  of  Robert  W.  Snoddy, 
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and  his  distributees,  parties  defendants,  she  prayed  for  1855. 

an  injunction  to  restrain  the  sale  of  the  slave,  and  for  ^^^ 
general  relief. 


Ilaskins  and  Terry  alone  answered  the  bill.  They  Snoddy 
admitted  that  Robert  W.  Snoddy  died  in  possession  of  HaskinB 
the  slave  Shadriek;  but  denied  that  he  was  ever  the  *®* 
property  of  Snoddy,  or  had  ever  been  claimed  by  him 
as  such.  They  say  that  a  short  time  before  Snoddy's 
death  he  admitted  that  this  and  the  other  slaves  of 
Tyree  held  by  him  were  held  upon  a  secret  trust  for 
Tyree,  to  be  returned  to  him  whenever  he  came  back 
to  Virginia.  They  charged  that  at  the  time  Tyree 
made  the  deed  of  trust,  he  was  considerably  indebted, 
though  not  to  the  value  of  his  property ;  that  he  did 
not  owe  to  Snoddy  the  amount  stated  in  the  deed;  and 
that  the  deed  was  made  to  hinder  and  delay  the  credi- 
tors of  Tyree.  And  they  say  they  have  been  informed 
that  although  John  C.  Snoddy  qualified  as  administra- 
tor of  Robert  W.  Snoddy  in  1845,  and  settled  his  ad- 
ministration account  in  1846,  he  never  would  have  any 
of  these  negroes  appraised  as  part  of  the  estate  until 
December  1849. 

There  was  proof  that  Robert  W.  Snoddy  repeatedly 
admitted  that  Tyree,  who  had  left  the  state,  was  to 
have  the  slaves  again  when  he  returned,  and  that  Ro- 
bert W.  Snoddy  was  to  hire  out  the  slaves,  and  when 
Tyree's  debts  were  paid  from  the  hires,  they  were  to 
be  returned  to  him. 

When  the  cause  came  on  to  be  heard,  the  court  held 
that  although  the  plaintiif  was  entitled  to  contribution 
from  the  distributees  of  Snoddy,  yet  that  the  convey- 
ance was  fraudulent  as  to  Tyree's  creditors;  and  dis- 
solved the  injunction.  And  from  this  decree  the  plain- 
tiff applied  to  this  court  for  an  appeal,  which  was 
allowed. 

Irving  and  Johnston,  for  the  appellant. 
7  he  Attorney  General,  for  the  appellees. 
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1855.         Samuels,  J.      A   question  is  made   whether  this 
Tera     ^^urt  has  jurisdiction  to  try  this  cause  under  the  sta- 
tute, Sessions  Acts  of  1852,  p.  53,  §  9.     The  slave,  on 


Sn<Kidy  ^jji^jjj  ^^^  execution  is  levied,  is  alleged  to  be  of  the 
Haskine  value  of  six  hundred  and  fifty  dollars;  but  the  debt, 
interest  and  costs,  for  which  the  execution  issued, 
make  an  amount  less  than  five  hundred  dollars.  It 
has  been  said  that  the  appellant,  and  those  having  the 
like  interest  with  her,  may  relieve  the  slave  from  the 
lien  of  the  execution,  by  payment  of  a  sum  less  than 
five  hundred  dollars;  and  further,  that  the  price  of 
the  slave,  if  sold,  being  first  applied  to  discharge  the 
execution,  the  residue  will  go  to  the  appellant;  that 
thus  the  only  amount  in  controversy  is  the  amount  of 
the  execution.  The  reply  to  these  objections  I  con- 
ceive to  be  obvious  and  conclusive.  The  appellant 
sought  by  injunction  to  restrain  the  sale  of  a  slave 
under  an  execution  for  the  benefit  of  the  appellees 
Haskins  and  Terry;  the  slave  is  alleged  to  be  worth 
six  hundred  and  fifty  dollars;  if  the  appellee  had  not 
been  restrained  they  would  have  caused  the  slave  to 
be  sold;  thus  the  complainant,  if  her  right  be  good,  as 
alleged,  is  in  danger  of  having  the  slave  converted 
into  money.  If  complainant  would  be  able  at  law  to 
recover  every  dollar  for  which  the  slave  may  sell,  or 
to  recover  his  real  value,  without  regard  to  the  price 
sold  for,  or  to  recover  the  specific  slave,  still  the 
remedy  by  injunction  is  appropriate.  At  one  time 
it  was  held  in  this  court  that  an  injunction  to  a  sale  of 
slaves  could  not  be  sustained,  unless  it  was  averred 
and  proved  that  such  slaves  were  of  some  peculiar 
value,  for  which  money  w^ould  not  be  an  adequate 
compensation.  Allen  v.  Freeland^  3  Rand.  170;  Jtan- 
dolph  V.  Randolph^  6  Rand.  194.  More  recent  deci- 
sions, however,  have  settled  the  law  otherwise.  Har- 
rison V.  Sims^  6  Rand.  506;  Sims  v.  Harrison^  4  Leigh 
346;  Kelly  v.  Scott,  5  Gratt.  479.  If,  then,  the  object 
of  retaining  a  specific  slave,  rather  than  receive  his 
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value  in  money,  or  to  recover  him  by  suit  at  law,  be  1855. 

in  itself  a  cause  of  suit  in  equity,  the  appellant  is  xe?m. 
rightly  before  this  court.     If  she  have  a  title  to  this 


slave,  she  may  assert  it,  and  this  without  reference  to  ^°^"y 
the  amount  of  money  the  appellees  may  propose  to  Haskins 
give  her  in  Iku  of  him. 

If  appellant  have  the  better  right,  it  is  error  to  give 
her  that  right,  upon  terms  of  paying  money,  however 
small  in  amount;  she  should  not  be  put  to  an  election 
to  give  up  such  better  right,  or  to  enjoy  it  upon  con- 
dition of  paying  money  not  properly  chargeable  upon 
the  subject.  I  am  of  opinion  the  court  here  has  juris- 
diction to  try  the  cause :  The  court  of  four  members, 
however,  being  equally  divided  in  opinion  on  the  ques- 
tion, the  decision  must  be  regarded  as  settling  the  law 
of  this  case  only. 

The  merits  of  the  case  I  hold  to  be  with  the  appel- 
lees. The  deed  of  trust  given  .by  Tyree  to  secure  a 
pretended  debt  to  Robert  C.  Snoddy,  and  another  pre- 
tended debt  to  John  C.  Snoddy,  was  made  with  ex- 
press intent  to  delay,  hinder  and  defraud  Tyree's 
creditors.  The  sale  by  the  trustee  and  the  purchase 
by  Robert  C.  Snoddy  was  but  the  second  step  in  the 
plan  of  fraud  concocted  between  Tyree  and  Robert  C. 
Snoddy.  Although  this  deed  and  the  sale  under  it 
may  bind  the  parties  to  the  fraud,  yet  as  against 
Tyree's  creditors,  they  have  no  eftect  whatever.  Af- 
ter Snoddy's  death  his  administrator  succeeded  to  the 
title  of  his  intestate,  to  be  applied  in  the  due  course 
of  administration;  this  title,  as  already  said,  was  good 
against  Tyree,  but  void  against  his  creditors.  I  do 
not  understand  the  appellant's  counsel  to  insist  that 
this  succession  of  itself  gave  the  title  any  additional 
strength.  It  is  insisted,  however,  that  events  occur- 
ring since  Snoddy's  death,  have  perfected  the  title 
held  by  his  distributees;  that  the  possession  of  the 
slave  for  five  years  by  the  administrator  himself  gives 
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1855.    title  under  the  statute  of  limitations ;  or  if  the  adrainis- 
Term.    Orator  held  for  less  than  five  years,  his  possession  may 
be  added-  to  that  of  the  distributee  the  appellant,  and 


Snoddy  ^Y\u^  make  five  years,  the  limit  prescribed  by  the  sta 
Haskins  tute.  It  is  further  insisted  that  the  appellant,  having 
received  the  slave  as  part  of  her  share  in  the  distribu- 
tion of  her  husband's  estate,  without  notice  of  fraud, 
must  be  regarded  as  a  purchaser  for  value  without 
notice,  and  be  protected  as  such. 

The  bar  prescribed  by  the  statute,  Code  of  Virginia, 
ch.  149,  §  13,  p.  593,  cannot  be  relied  on  in  this  case. 
The  legislature  thereby  intended  to  protect  mere  vol- 
unteers chargeable  with  fraud  only  by  construction 
of  law,  after  five  years.  But  if  actual  fraud  exist, 
and  thereby  a  creditor  have  right  for  a  "  cause,"  other 
than  "  want  of  consideration  deemed  valuable  in  law/' 
to  impeach  the  transaction,  the  plain  terras  of  the 
statute  leave  this  right  as  it  was  before  the  Code  was 
enacted.  That  the  title  of  Snoddy  is  tainted  with 
actual  frauds  is  alleged  in  the  answer  and  shown  by  the 
proof;  and  thus  the  case  is  not  affected  by  the  statute 
last  referred  to. 

It  is  somewhat  diflficult  to  underetand  how  and 
against  whom  the  appellant's  counsel  propose  to  ap- 
ply the  statute  of  limitations.  It  cannot  be  against 
Tyree ;  his  title  as  between  himself  and  Snoddy  had 
passed  by  the  deed  and  the  sale  under  it:  He  had  no 
cause  of  action  which  could  be  asserted  at  any  time. 
The  statute  cannot  be  said  to  bar  a  cause  of  action, 
if  such  cause  never  existed.  It  cannot  be  against  the 
appellees  Haskins  and  Terry.  If  their  rights  in  regard 
to  the  property  shall  be  held  to  date  from  April  1848, 
when  their  judgment  was  obtained,  or  shortly  thereafter 
when  their  execution  was  issued,  five  years  had  not 
elapsed  when  the  levy  was  made ;  and  for  this  reason, 
if  no  other  existed,  it  must  be  held  that  the  statute 
does   not  apply.     Without  pointing  out   other   diffi- 
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culties  ill  the  way  of  the  atterapt  to  apply  the  statute,  1865. 
I  am  of  opinion  to  rest  the  case  upon  the  ground  so  xwm. 
clearly  stated  by  Judge  Leigh  in  the  opinion  reported 


in  Wikon  V.  Buchanan,  7  Gratt.  334,  343.  Although  ^"'^^^ 
the  ease  just  cited  was  one  growing  out  of  a  volun-  Haskins 
tary  conveyance,  and  thus  fradulent  only  by  con- 
struction of  law,  and  although  a  case  like  it  might 
now  be  decided  otherwise,  under  the  statute.  Code  of 
Virginia,  p.  593,  §  13,  yet  at  the  time  it  was  decided 
constructive  frauds  and  actual  frauds  stood  upon  the 
same  ground,  and  the  decision  gave  the  same  rule  in 
regard  to  both.  Actual  fraud  is  not  protected  by  the 
statute  last  cited;  and  thus  the  authority  ot  that 
decision  applies  in  all  it^  force  to  the  case  before  us. 
Notwithstanding  the  opinions  of  some  of  the  judges 
in  the  case  of  Huston's  adm'r  v.  Oiniril,  11  Leigh  136, 
the  case  cited  from  7  Gratt.  should  be  adhered  to  as 
well  because  of  its  intrinsic  justice,  as  of  the  unani- 
mous sanction  given  to  it  by  this  court. 

The  appellant's  pretension  that  she  is  to  be  regarded 
as  a  purchaser  for  value   without   notice  is  without 
warrant.     This  alleged  purchase  rests  upon  the  single 
fact  that  she  took  this  slave  as  part  of  her  distributive 
share  in  her  husband's  personal  estate,  thus  leaving 
his  value  to  be  applied  for  the  beneiit  of  the  other 
distributees  out  of  the  other  personal  estate.     If  the 
distributees  were  mistaken  in  regard  to  the  value  of 
the  distributable  surplus,  in  holding  the  slave  in  ques- 
tion to  belong  to  the  estate,  the  obvious  remedy  is  to 
correct  the  mistake,  not  to  perpetuate  it.     The  ap- 
jKjllant  had  her  rights  in  the  true  surplus  only;  this 
surplus,  upon   the  facts  appearing  in  the  record,  is 
ascertained  by  deducting  the  amount  of  the  lien  on 
the  slave  from  the  larger  and  mistaken  amount  which 
had  been  distributed.     By  erroneously  including  this 
slave  the  surplus  and  her  interest  are  made  to  appear 
larger  than  they  ought  to  be. 
Vol.  XII — 17 
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1855.         The  ease  of  Huston's  admW  v.  Cantril^  11  Leigh  136, 

Term.    ^^^^^^^  o»  by  the  appellant's  counsel,  aftbrds  no  sapiK)rt 

to  the  ease  of  their  client.     If  we  should  concede  all 


Snwidy  ^j^^^^  ^,^g  ^^jj  ^yy  all  or  any  of  the  judges  in  that  case, 
HaskinR  y^t  the  facts  of  this  case  are  so  widely  different  from 
those  in  that,  as  to  deprive  that  case  of  all  weight  in 
the  decision  of  this.  In  the  case  from  11  Leigh  the 
conveyance  alleged  to  be  fraudulent  was  made  before  • 
the  marriage,  and,  as  supposed  by  some  of  the  judges, 
may  in  some  degree  have  induced-  the  marriage;  in 
our  case  it  is  not  alleged  that  the  conveyance  was 
made  before  the  marriage,  and  it  is  probable  at  least, 
it  was  made  afterwards.  In  the  case  from  11  Leigh, 
the  husband  claimed,  as  purchaser  by  marriage,  the 
absolute  title  to  the  slaves;  in  our  case  the  widow 
does  not  claim  to  have  the  abscdute  title  but  only  a 
life  estate  in  one-third  part  of  her  husband's  slaves. 
In  our  case  it  is  not  alleged  that  marriage  entered  or 
could  enter  into  the  consideration  at  all,  but  the  only 
consideration  alleged  is  the  giving  up  a  claim  on  other 
portions  of  the  estate,  and  having  received  in  Iku 
thereof  this  slave  as  part  of  her  distributive  share. 
This  is  the  same  as  to  sa}'  that  distributees,  (mere  vol- 
unteers) of  the  fraudulent  grantee,  by  foregoing  part 
of  a  claim  on  a  surplus  which  includes  the  fruit  of  the 
fraud,  in  consideration  of  the  property  fraudulently 
acquired  thereby,  became  purchasers.  This  preten- 
sion keeps  out  of  view  the  fact  that  the  whole  personal 
estate  of  such  grantee  may  be  held  liable  to  make  good 
to  creditors  any  injury  done  to  them  by  the  fraud.  In 
the  case  before  us  the  alleged  consideration  and  sub- 
ject of  sale  might  both  be  held  liable  to  the  creditors, 
if  necessary  for  their  indemnity;  and  it  is  clearly 
wrong  to  permit  the  distributees  to  divide  the  estate 
into  two  parcels  between  themselves,  calling  one  a 
consideration,  the  other  a  subject  of  sale,  and  thus 
withdraw  those  parcels,  or  either  of  them,  from  their 
liability  to  the  superior  claims  of  the  creditors. 


COURT  OF  APPEALS  OF  VIRGIXTA.  371 

I  am  of  ppinion  that  neither  the  statute  of  limita-     1855. 
tions   nor   the   alleged   purchase   should   prevent  the    xerm. 
levy  of  the  execution,  and  that  the  decree  should  be 
affirmed. 

Daniel,  J.  concurred  in  the  opinion  of  Samuels,  J. 

MoNCURE  and  Lee,  Js.  thought  this  court  had  no 
jurisdiction  of  the  case.  But  on  the  merits  they  con- 
curred in  the  opinion  of  Samuels,  J. 

Decree  affirmed. 
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Bicfimonft. 


Term. 


1855.  William  &  Mary  College  v.  Powell  &  ah. 

April 

(Absent  Allen,  P.) 

May  15. 

1.  A  post  nuptial  settlement  is  made  by  a  husband  upon  his  wife. 
The  wife  afterwards  dies ;  and  then  a  bill  is  filed  by  a  credi- 
tor of  the  husband,  against  her  children,  to  set  aside  the  set- 
tlement as  fraudulent  as  to  the  creditor.  The  husband  is  not 
a  competent  witness  to  prove  the  consideration  upon  which 
the  settlement  was  made. 

2.  Such  a  settlement  is  made,  which  recites  that  the  consideration 
in  part  is  the  agreement  by  the  wife  to  unite  in  a  conveyance 
of  land,  a  part  of  which  is  her  own  derived  from  her  fether, 
and  in  another  part  of  which  she  has  alright  of  dower,  for 
the  purpose  of  paying  a  debt  of  her  husband ;  and  she  does 
afterwards  unite  in  the  conveyance.  The  deeds  themsel vesare 
proofe  of  the  consideration,  and  the  settlement  will  be  sus- 
tained to  the  extent  of  the  value  of  the  interests  she  conveys. 

3.  A  husband  conveys  a  tract  of  land,  one  part  of  which  is  his 
own  and  the  other  part  is  his  wife's  maiden  land,  in  trust  to 
secure  a  debt.  Afterwards  the  husband  and  wife  unite  in  a 
conveyance  of  the  land  to  a  third  person,  upon  the  consid- 
eration of  five  hundred  dollars,  and  that  the  grantee  will  pay 
the  debt  to  secure  which  the  land  had  been  conveyed  in 
trust  by  the  husband.  The  creditor  has  an  equitable  lien 
upon  the  land  under  this  last  deed,  which  is  good  against 
parties  claiming  under  the  grantee.  And  if  the  five  hundred 
dollars  has  not  been  paid,  it  will  be  postponed  to  the  credi- 
tor's lien. 

4.  A  trustee  sells  land  and  bids  it  in  for  the  creditor,  but  no  con- 
veyance or  memorandum  in  writing  of  the  purchase  is  made, 
nor  is  possession  taken,  but  the  possession  remains  jn  the 
former  owner,  under  an  agreement,  as  it  is  said,  with  the 
trustee,  who  is  the  agent  of  the  creditor,  that  the  said  owner 
shall  take  it  at  the  bid.  The  purchase  is  not  valid,  and  the 
creditor  will  not  be  charged  with  the  land  at  the  price  at 
which  it  was  bid  in. 

5.  There  is  a  principal  and  a  surety  in  a  bond  ;  and  the  principal 
conveys  land  to  the  surety  in  consideration  that  the  surety 
will  pay  the  debt.  This  does  not  convert  the  surety  into  the 
principal  and  the  principal  into  the  surety  in  respect  to  the 
creditor ;  so  that  the  original  principal  may  be  released  by 
the  dealing  of  the  creditor  with  the  original  surety. 
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Thomas  J.  Powell  being  indebted  to  William  and  1855. 

Mary  college,  he  executed  his  bond,  bearing  date  the  xe^m. 
25th  day  of  April  1836,  with  George  N.  Powell  as  his 


surety,  to  the  college,  for  one  thousand  live  hundred  ^^nd^^ 
dolfars,  payable  on  demand :    And  on  the  same  day  he     Mary 
executed  a  deed  by  which  he  conveyed  to  Edmund       y^^ 
Christian,  who  was  the  bursar  of  the  college,  a  tract    ^^®^^ 
of  land  in  the  county  of  King  William,  described  as 
containing  three  hundred  and  nine  acres,  in  trust  to 
secure  the  payment  of  said  debt.     One  moiety  of  this 
land  in  quantity,  and  that  part  of  it  on  which  was  the 
dwelling-house,  was  the  property  of  Powell's  wife,  of 
which  he  was  tenant  by  the  curtesy;  the  other  moiety 
Powell   had   purchased   of  one   of  the   heirs   of  Mrs. 
PowelFs  father.      Her  moiety   was   much   the   most 
valuable. 

By  deed  bearing  date  the  Ist  of  April  1841,  Thomas 
J.  Powell  and  Mary  E.  his  wife,  in  consideration  of  the 
sum  of  five  hundred  dollara  in  cash,  and  for  the  further 
consideration  that  George  N.  Powell  should  pay  Chris- 
tian, agent  of  William  and  Mary  college,  the  debt 
aforesaid  of  one  thousand  five  hundred  dollars,  with  its 
accruing  interest,  conveyed  to  said  George  N.  Powell 
the  said  tract  of  land,  described  as  cont^iining  three 
hundred  and  three  acres. 

In  1841  George  X.  Powell  had  become  personally 
indebted  to  the  college;  and  on  the  27th  of  September 
of  that  year,  he  executed  to  the  college  his  bond  for 
six  hundred  and  forty-eight  dollars  and  ninety-one 
cents;  payable  one-sixth  thereof  annually,  with  inter- 
est payable  annually,  from  the  date  of  the  bond. 

In  1846  Christian,  the  agent  of  the  college,  insti- 
tuted actions  on  both  the  above  mentioned  bonds  in 
the  Circuit  court  of  King  William  county.  The  pro- 
cess in  the  first  case  was  not  served  upon  Thomas  J. 
Powell,  who  had  then  removed  from  the  county,  but 
it  was  served  on  George  N.  Powell;  and  judgments 
were  recovered  against  him. 
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1855.        Whilst   these    actions    were    pending,   George  X. 
Term     Powell,  by  deed  bearing  date  the  6th  day  of  April 


1846,  conveyed  to  Frances  W.  Scott  the  tract  of  land 

^^and°^  which  had  been  conveyed  to  him  to  Thomas  J.  Powell 

Mary    and  wife,  and  describing  it  as  that  land,  and  also  other 

yf^  lands,  slaves,  and  indeed  all  his  property,  in  trust  to 

Powell   secure  numerous  creditors  named  in  the  deed.     These 
&al8. 

creditors  were  divided  into  three  classes.     The  first 

embraced  a  number  of  persons,  to  whom  he  stated  he 
owed  small  debts,  and  a  debt  of  five  hundred  dollars 
stated  to  be  due  to  James  H.  Powell.  The  second 
class  embraced  debts  stated  to  be  due  to  his  children, 
amounting  to  upwards  of  four  thousand  dollars.  And 
the  third  class  embraced  the  two  debts  due  to  William 
and  Mary  college.  Scott,  the  trustee,  was  about  to 
proceed  to  sell  the  trust  property,  when  the  college 
obtained  an  injunction  to  the  sale,  from  the  judge  of 
the  Circuit  court  of  King  William  county:  The  bill 
was  sworn  to  by  Christian,  the  bursar  of  the  college. 
It  set  out  the  debts  aforesaid  due  from  the  Powells  to 
the  college,  and  stated  that  judgments  had  been  reco- 
vered upon  them,  and  that  the  same  were  still  due.  It 
stated  the  conveyance  by  Thomas  J.  Powell  in  trust  to 
secure  the  debt  he  owed;  and  the  subsequent  deed  by 
Thomas  J.  Powell  and  wife  to  George  N.  Powell,  and 
also  the  deed  of  the  latter  to  Scott ;  and  charged  that 
the  tw^o  last  were  fraudulent  and  void  as  to  the  college. 
And  the  prayer  of  the  bill  was  for  an  injunction,  and 
for  a  receiver.  That  the  said  trust  deed  might  be  de- 
clared void,  and  the  property  applied  to  the  plaintiftV 
debts,  and  for  general  relief. 

George  X.  Powell,  in  his  answer,  did  not  question 
that  the  debt  of  one  thousand  five  hundred  dollars  was 
due,  but  he  denied  that  the  deed  from  Thomas  J. 
Powell  and  wife  to  him  was  fraudulent;  and  insisted 
that  his  deed  to  Scott  did  not  deprive  the  college  of 
their  lien  under  the  deed  of  trust  from  Thomas  J. 
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Powell  to  secure  his  debt  to  the  college,  but  that  that  1856. 

land  was  primarily  liable  to  that  debt.     lie  also  denied  xerm. 
that  the  deed  to  Scott  was  fraudulent,  or  that  the  debts 


stated  to  be  due  to  his  children  were  simulaterl.  ^^and™ 

In  November  1847  a  decree  was  made  in  this  cause    Mary 

•  College 

by  consent,  by  which  the  property  was  directed  to  be       v. 

sold;  and  it  was  provided,  that  should  the  plaintiffs  ^2^^ 
become  the  purchasers  of  the  land  conveyed  by  Thomas 
J.  Powell  to  Edmund  Christian,  to  secure  the  debt  of 
one  thousand  five  hundred  dollars,  the  commissioner 
was  to  take  a  written  memorandum  of  the  sale  signed 
by  the  plaintiffs  or  their  agent,  without  further  secu- 
rity, and  return  the  same  with  his  report.  Under  this 
decree  this  land  was  8old,aud  was  purchased  by  Chris- 
tian for  the  college  at  seven  hundred  and  two  dollars, 
and  the  sale  was  reported  to  the  court:  And  it  does 
not  appear  in  this  record  what  further  has  been  done 
in  that  cause. 

By  deed  bearing  date  the  first  day  of  January  1839, 
Thomas  J.  Powell  conveyed  to  James  Bosher  a  tract 
of  between  eighteen  and  nineteen  acres  of  land  lying 
in  the  county  of  Henrico  near  the  city  of  Richmond, 
four  slaves  and  some  household  furniture,  in  trust  for 
the  separate  use  of  his  wife  Mary  E.  Powell  during 
her  life,  with  a  general  power  of  appointment;  and  if 
she  should  make  no  appointment,  to  her  heirs.  And 
Mrs.  Powell  was  authorized  to  direct  a  sale  and  rein- 
vestment of  any  part  of  the  trust  property.  This  deed 
recited  that  Mary  E.  Powell  was  the  owner  of  the 
tract  of  three  hundred  and  three  acres  of  land  in  King 
William,  before  mentioned,  and  had  theretofore  agreed 
that  it  might  be  sold  by  her  husband,  and  that  she 
would  join  in  the  conveyance  thereof,  on  the  condition 
of  a  settlement  to  her  separate  use  of  property  equiva- 
lent therefor;  and  that  with  an  understanding  that  the 
land  mentioned  in  this  deed  should  be  thus  settled,  she 
did  theretofore  by  the  said  James  Bosher  as  her  next 
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1855.    friend,  out  of  her  own  private  funds  or  pin  money,  pay 
Te?m.    ^^^  ®^^  ^^  ^^^  hundred  dollars  to  William  A.  Carter, 

in  part  for  the  purchase  of  the  same.     And  upon  these 

^and"^  considerations,  as  well  as  of  natural  love  and  affection, 

Mary     the  settlement  was  made.     This  deed  was  executed  by 

y       Thomas  J.  Powell,  Bosher  the  trustee,  and  Mrs.  Pow- 

Powell  e]]      j^i  ii^Q  i\jYiQ  of  the  execution  of  this  deed  Thomas 
&ai8. 

J.  Powell  was  in  embarrassed  circumstances,  and  be- 
came insolvent. 

The  land  conveyed  in  the  deed  of  January  1839  was 
sold  by  the  direction  of  Mrs.  Powell,  and  the  proceeds 
were  invested  in  a  lot  in  the  city  of  Richmond.  Mrs. 
Powell  died  prior  to  1850,  leaving  ten  children,  and 
without  having  exercised  her  power  of  appointment: 
And  in  November  1850  Bosher  the  trustee  conveyed 
the  trust  property  to  her  children.  He  atterwards 
purchased  three  of  the  interests  of  tlie  children  in  the 
property. 

In  1851  the  parties  interested  in  this  property  insti- 
tuted a  suit  in  the  County  court  of  Henrico  for  the 
purpose  of  having  it  sold  and  divided;  and  a  decree 
was  made  appointing  Herbert  A.  Claiborne  a  commis- 
sioner to  sell  and  distribute  the  proceeds.  The  sale 
was  made,  and  the  net  proceeds  of  the  slaves  amounted 
to  one  thousand  eight  hundred  and  ninety-eight  dollars 
and  thirty-five  cents.  The  lot  sold  for  one  thousand 
dollars. 

Before  the  proceeds  of  the  sale  aforesaid  were  paid 
over  to  the  parties,  William  and  Mary  College  filed  a 
bill  in  the  Circuit  court  of  Henrico  against  Thomas  J. 
Powell,  Bosher  and  the  children  of  Mary  Powell,  in 
which  they  state  the  indebtedness  of  Thomas  J. 
Powell  to  the  college,  and  the  deed  of  trust  given  to 
secure  it,  the  conveyance  by  George  X.  Powell  to 
Scott,  and  their  suit  in  the  Circuit  court  of  King  Wil- 
liam, the  consent  decree  and  their  |>urehase  of  the 
King   William    land;    the   insolvency    of  Thomas  J. 
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Powell,  and  his  deed  of  the  1st  of  January  1839  to     1855. 
Bosher,  the  subsequent  sale  of  the  land  in  Henrico,    xerm. 

and  reinvestment  of  the  proceeds,  the  death  of  Mrs.  

Powell,  and  the  proceedings  in  the  County  court  of  ^^^nd"^ 
Henrico,  as  herein  before  detailed.     They  charge  that    Mary 
the   settlement   upon    Mrs.  Powell  is  fraudulent  and     ^^^ 
void  as  to  the  creditors  of  Thomas  J.  Powell;  and  in-    ^^^®^^ 
sist  that  the  said  property  in  the  hands  of  the  volun- 
tary donees,  is  liable  to  satisfy  their  debts.     And  they 
pray  that  the  deed  of  the  1st  of  January  1839,  and 
the  subsequent  deeds  made  by  the  defendants  convey- 
ing that  property,  may  be  declared  null  and  void  as  to 
the  plaintiffs;  and  that  the  said  property,  or  its  pro- 
ceeds  in   the   hands   of  the  commissioner  Claiborne, 
may  be  subjected  to  satisfy  the  debt  due  to  them  from 
Thomas  J.  Powell. 

Bosher  answered  the  bill,  and  after  admitting  the 
facts  as  to  the  settlement,  as  before  stated,  alleged  that 
after  the  trust  had  terminated,  and  the  trust  subject 
had  been  conveyed  to  the  children  of  Mrs.  Powell,  he 
had  purchased  the  interest  of  one  of  the  children, 
w^hich  he  had  afterwards  conveyed  to  Alexander  Hou- 
chins,  who  had  married  a  daughter  of  Mrs.  Powell ; 
and  that  he  had  afterwards  purchased  the  interests  of 
two  other  of  the  children,  for  which  he  had  received  a 
conveyance.  That  he  had  never  heard  it  (juestioned, 
until  the  filing  of  the  plaintifts'  bill,  that  the  settle- 
ment was  for  valuable  consideration ;  and  he  was  still 
satisfied  that  there  was  no  reasonable  ground  for  the 
attempt  then  made  to  subject  the  trust  subject. 

The  children  of  Mrs.  Powell  also  answered.  They 
insist  that  the  settlement  of  January  1st,  1839,  was 
for  valuable  consideration.  They  state  that  after  the 
conveyan<*e  of  the  King  William  land  by  Thomas  J. 
Powell  and  wife  to  George  N.  Powell,  that  land  was 
put  up  for  sale  by  Edmund  Christian,  as  the  bursar  of 
the  college,  when  the  sum  of  one  thousand  seven  hun- 
VoL.  XII — 48 
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1855.    dred  dollars  was  bid  for  it  by  a  highly  respectable  geu- 
Tetm,    tleman;  and  that  thereafter,  Christian  bid  it  in  at  the 

price  of  one  thousand  seven  hundred  and  five  dollars. 

an<f  °^  And  they  insist  that  the  debt  of  one  thousand  five  hun- 
Mary    dred  dollars  should  be  credited  for  this  sum. 

V.  In  February  1853  the  cause  came  on  to  be  heard, 

^&af^^  when  the  court  directed  one  of  its  commissioners  to 
ascertain  and  report  the  nature  and  extent  of  the  con- 
sideration paid  and  surrendered  by  Mary  E.  Powell  for 
the  settlement  made  upon  her  by  the  deed  of  the  1st 
day  of  January  1839  from  Thomsvs  J.  Powell  to  James 
Bosher. 

The  defendants  introduced  before  the  commissioner 
Thomas  J.  Powell  as  a  witness,  and  he  was  objected 
to  as  incompetent  by  the  plaintiifs,  on  the  ground  that 
he  was  the  husband  of  Mary  E.  Powell  as  well  as 
grantor  in  the  deed.  He  stated  that*  previous  to  the 
execution  of  that  deed,  there  was  an  agreement  be- 
tween himself  and  his  wife.  That  having  purchased 
the  tract  of  eighteen  acres  of  land  conveyed  in  the 
deed  for  one  thousand  six  hundred  dollars,  and  finding 
he  could  not  pay  for  it  by  six  hundred  dollars,  and  still 
owing  the  college  a  debt,  Mrs.  Powell  told  him  that 
she  had  about  six  hundred  dollars,  which  she  had  made 
from  the  sale  of  turkeys,  and  work,  and  other  savings, 
which  she  had  been  laying  up  for  several  years,  and 
that  if  he  would  make  her  a  right  to  this  tract  of  land, 
she  would  pay  the  six  hundred  dollars,  and  convey  her 
interest  in  the  land  she  had  inherited  from  her  father, 
and  in  some  other  lands  he  had  bought  adjoining  the 
same,  for  the  express  benefit  of  the  college.  And  he 
stated  that  the  deed  afterwards  executed  by  himself 
and  his  wife  to  George  X.  Powell  was  intended  to 
carry  out  this  agreement.  The  witness  valued  the  four 
slaves  conveyed  in  the  deed  at  from  five  hundred  to  six 
hundred  dollars;  he  stated  that  slaves  then  sold  very 
low,  and  that  both  the  men  were  confirmed  invalids; 
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and  that  one  of  them  had  been  vahied  when  received  1855. 

at  fifty  dollars,  and  was  since  dead.     Of  the  other  two  xerai. 
one  was  a  woman,  and  the  other  her  infant.     The  fur- 


niture he  valued  at  about  one  hundred  and  ninety  dol-     and°^ 

lars.     He  also  stated  that  Christian  informed  him  that    Mary 

CJollece 
he  had  purchased  the  King  William  land  for  the  col-       v. 

lege  at  one  thousand  seven  hundred  and  five  dollars,   ^^j®^^ 

and  that  he  had  let  it  off  to  George  N.  Powell;  and 

that  witness  told  him  that  he  had  done  wrong,  and 

that  witness  considered  himself  exonerated,  as  he  had 

done  that.     This  sale  took  place  in  1841  or  1842. 

The  only  witness,  beside  Powell,  who  spoke  of 
the  purchase  of  the  land  by  Edmund  Christian,  was 
Warner  Edwards.  He  says  that  Major  Christian 
offered  for  sale  at  public  auction,  at  King  William 
court-hou^e,  a  tract  of  land  formerly  owned  by  Thomas 
J.  Powell,  proclaimed  by  the  crier  to  be  the  property 
of  George  N.  PowelL  That  witness  was  authorized 
by  Dr.  Lemuel  Edwards  to  bid  as  high  as  seventeen 
hundred  dollars  for  him,  for  the  tract  of  land,  which 
he  did,  and  he  was  overbid  by  Major  Edmund  Chris- 
tian five  dollars;  and  the  land  was  knocked  out  to 
him.  That  it  was  the  land  on  which  Thomas  J.  Pow- 
ell lived  at  the  time  he  removed  from  King  William. 
That  he  considered  Dr.  Edwards  able  to  pay  for  the 
land  at  the  price  bid  lor  it:  And  that  the  sale  was  in 
1841.  The  witness  knew  nothing  about  the  land,  and 
only  knew  that  the  crier  stated  it  was  the  land  of 
George  X.  Powell. 

The  commissioner  made  his  report,  in  which  he  set 
out  the  principles  on  which  he  had  estimated  the 
value  of  Mrs.  Powell's  dower  interest  in  the  land  of 
her  husband,  and  also  in  her  maiden  land  of  which 
her  husband  was  tenant  by  the  curtesy.  Mrs.  Powell 
being  forty-seven  years  old  and  her  husband  forty- 
nine;  and  his  land  in  which  she  had  a  dower  interest 
being  valued  at  six  hundred  dollars,  he  estimated  her 
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1855.     dower  interest  at  one  hundred  and  sixty-four  dollars 

Te?m.    ^^^^  seventy-three  cents;  and  her  land  being  valued  at 

fifteen  hundred  dollars,  he  valued  her  interest  in  it  at 


and°^  four  hundred  and  twenty-three  dollars  and  twenty-six 
Mary  cents:  the  two  interests  making  five  hundred  and 
V.  ninety-seven  dollars  and  ninety-nine  cents.  And  ii 
^2^\^^  she  was  to  be  allowed  for  the  six  hundred  dollars  paid 
out  of  her  savings,  the  value  of  her  interest  in  the 
trust  property  would  l)e  eleven  hundred  and  ninety- 
seven  dollars  and  ninety-nine  cents.  The  property 
conveyed  in  trust  for  her,  the  commissioner  estimated 
at  two  thousand,  one  hundred  and  eiorhtv-seven  dollars 
and  nineteen  cents,  making  the  sum  received  by  Mrs. 
Powell  more  than  was  surrendered  and  paid  by  her, 
nine  hundred  and  eighty-nine  dollars  and  twenty  cents. 
The  commissioner  made  tw^o  statements  of  the  debt 
due  by  Thomas  J.  Powell  to  the  college,  in  one  of 
which  he  credited  the  amount*  for  which  the  King 
William  land  sold  under  the  decree  in  the  suit  pend- 
ing in  that  county,  seven  hundred  and  two  dollars: 
and  in  the  other  he  credited  the  sum  of  seventeen 
hundred  and  five  dollars,  for  which  sum  it  was  insisted 
by  the  defendants.  Christian  had  purchased  the  land 
for  the  college. 

The  plaintifls  excepted  to  the  report:  first,  to  any 
allowance  whatever  in  the  way  of  consideration  paid 
by  Mrs.  Powell  for  the  deed  of  settlement  of  the  first 
of  January  1839;  and  second,  to  the  credit  of  seven- 
teen hundred  and  five  dollars,  allowed  in  the  second 
statement  of  the  debt  due  to  the  college.  And  the 
<lefendant8  excepted,  so  far  as  the  calculation  of  the 
wife's  interest  in  real  estate  is  founded  upon  Wiggles- 
worth's  tables. 

The  cause  eame  on  to  be  finally  heard  on  the  26th 
of  March  1858,  when  the  court  held,  that  the  deed  of 
January  1st,  1839,  from  Thomas  J.  Powell  to  Bosher, 
having  been  made  when  Powell  was  indebted  to  the 
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plaintiffs,  was,  as  to  them,  null  and  void,  except  to  the  1855. 

extent  of  the  interests  surrendered  by  Mrs.  Powell  in  j^^ 
relinquishing  her  right  of  dower  in  the  lands  of  her 


husband,  and  her  right  to  her  own  land.  And  the  ^^^^"^ 
court  further  held  that  the  deed  of  the  first  of  April  Mary 
1841  from  Thomas  J.  Powell  and  wife  to  George  X.  ^^ 
Powell  was  not  fraudulent  and  void,  inasmuch  as  the  ^?^f^* 
deed  fully  recognizes  the  plaintiff's  debt,  and  increases 
the  security  for  its  payment,  by  making  the  whole 
land  liable  therefor.  The  court  further  held  that  the 
debt  due  to  the  plaintiffs  from  Thomas  J.  Powell, 
should  be  credited  by  the  sum  of  seventeen  hundred 
and  five  dollars,  as  of  the  19th  of  October  1841,  the 
date  of  the  sale,  when  the  land  was  bid  in  by  Chris- 
tian for  the  plaintiffs.  And  the  court  confirming  the 
commissioner's  report,  so  far  as  it  was  consistent  with 
these  views,  and  overruling  all  exceptions  in  conflict 
therewith,  decreed  that  Herbert  A.  Claiborne,  the 
commissioner  who  had  sold  the  settled  property,  out 
of  the  funds  in  his  hands,  should  pay  to  the  plain- 
tiffs the  sum  of  four  hundred  and  eighty-eight  dollars 
and  sixty-five  cents,  with  legal  interest  on  two  hun- 
dred and  ninety  dollars,  part  thereof,  from  the  19th  of 
October  1841,  and  their  costs.  From  this  decree  the 
college  applied  to  this  court  for  an  appeal,  which  was 
allowed. 

Daniel,  for  the  appellants. 

Griswold  ^  Claiborne,  for  the  appellees. 

Lee,  J.  The  settlement  of  Thomas  J.  Powell  upon 
his  wife  of  the  1st  of  January  1839,  having  been  made 
when  he  wa^s  heavily  indebted  to  the  appellants,  and 
as  it  would  seem,  insolvent,  being  of  his  whole  estate 
except  perhaps  his  interest  in  the  King  William  land, 
which  was  already  incumbered  beyond  its  value  by 
the.  deed  of  trust  of  1836,  and  being  upon  a  conside- 
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1855.  ration  not  at  all  adequate  in  value  to  the  property 
Tera.    settled,  must  be  held  fraudulent  and  void  as  to  creditors, 

except  so  far  as  it  may  be  sustained  for  the  purpose  of 

and"^  rendering  to  the  estate  of  Mrs.  Powell  a  just  equivar 

Mary    lent  for  any  interests  which  she  may  have  surrendered 

v^  on  faith  of  it.     We  are  therefore  to  enquire  what  were 

^^^f^^    the  interests,  if  any,  so  surrendered,  and  whether  to 

the   extent  of  those  interests  the   settlement  can  be 

held  good.     And  on  making  this  enquiry  we  are  at 

once  met  by  the  objection  to  the  testimony  of  Thomas 

J.  Powell. 

Now  it  is  a  pervading  principle  of  the  law^  of  e\i- 
dence,  that  a  husband  or  wife  cannot  be  a  witness  in 
a  cause,  civil  or  criminal,  in  which  the  other  is  a  party; 
not  for  that  other,  because  the  law  considers  them  as 
one  person,  and  their  interests  as  identical;  nor  against 
that  other,  on  grounds  of  public  policy,  because  of  the 
mutual  confidence  subsisting  between  them,  and  for 
fear  of  sowing  distrust  and  dissensions  and  of  giving 
occasion  to  perjury.  Co.  Litt.  6  b;  Stark.  Ev.  part 
iv,  p.  706;  Barker  v.  Dixon,  Cas.  Temp.  Hard  wick 
264;  Bentlei/  v.  Cooke,  3  Doug.  R.  422;  Bobiyi  v.  King, 
2  Leigh  141,  per  Carr,  J. ;  Stein  v.  Borman,  13  Peters' 
R.  209;  Fitch  v.  Hill,  11  Mass.  286. 

The  rule  prevails  in  equity  as  well  as  at  law.  Sed- 
wick  V.  Watkins,  1  Ves.  jr.  R.  49;  Vowles  v.  Young,  13 
Ves.  R.  140 ;  City  Bank  v.  Bangs,  4^  Paige's  R.  285. 
And  if  an  estate  be  settled  upon  a  wife  for  her  sole 
and  separate  use,  exempt  from  the  debts  or  control 
of  the  husband,  the  legal  identity  of  interests  is 
regarded  as  still  subsisting,  and  the  husband  will  not 
be  admitted  to  testify  touching  such  separate  estate, 
though  there  may  be  other  parties  in  respect  of  whom 
he  w^ould  be  a  competent  witness.  Windham  v.  Chtt- 
wynd,  1  Burr.  R.  424 ;  Davis  v.  Dinwoody,  4  T.  R.  678 ; 
Langley  v.  Fisher,  5  Beav.  R.  443 ;  Snyder  \\  Snyder, 
6  Binn.  R.  483.     So  a  husdand  is  not  a  competent 
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witness  to  prove  the  execution  of  a  deed  conveying:     1855. 
property  for  the  benefit  of  his  wife,  for  the  purpose  of   xerm. 


registration.     Johmfrm  v.  Slater^  11  Gratt.  321.     Xor 

is  it  material  that  the  relation  of  husband  and  wife  no     ^nd^* 
longer  exists  when  the  party  is  ofltered  as  a  witness,  for    Mary 
the  incompetency  still  remains  though  the  marriage       v. 
have  been  dissolved  by  death  or  a  divorce  a  vinculo    ^^®^^ 
matrimoniL     Aveson  v.  Lord  Kimiairdj  6  East's  li.  188; 
Coffin  v.  Jones,  13  Pick.  R.  441 ;  Stein  v.  Borman,  13 
Peters'  R.  209;  Ratdiff  v.  Wales,  1  Hill's  R.  63;  Mc- 
Chore  v.  Malony,  1  B.  Monr.  R.  224. 

This  case  falls  clearly  within  the  rule  ascertained  by 
the  cases  cited.  Thomas  J.  Powell  is  oifered  as  a  wit- 
ness in  support  of  the  settlement  made  by  him  upon 
his  wife.  By  his  testimony  it  is  sought  to  make  out 
the  consideration  in  favor  of  those  now  claiming  under  ' 
the  wife.  For  this  purpose  he  was  clearly  incompe- 
tent, nor  was  his  competency  restored  (as  we  have 
seen)  by  the  death  of  his  wife.  That  he  was  not  him- 
self personally  interested  because  he  was  bound  for  the 
college  debt  in  any  event,  or  that  his  interest  was  the 
same  either  way,  does  not  vary  the  case.  The  autho- 
rities cited  show  that  his  incompetency  does  not  rest 
upon  the  narrow  ground  of  a  personal  and  direct  in- 
terest in  himself  but  upcm  other  and  different  princi- 
ples. Indeed  the  incompetency  has  been  maintained 
even  in  cases  in  which  the  husband's  interest  was  the 
other  way.  Thus  in  an  action  by  the  trustee  for  a 
wife  against  the  sheriff  for  taking  goods  which  were 
her  separate  property,  under  an  execution  against  the 
husband,  the  husband  was  held  to  be  an  incompetent 
witness  for  the  plaintiff',  (the  wife  being  regarded  as 
the  real  plaintiff*,)  although  he  had  an  interest  on  the 
Other  side,  in  having  his  debt  satisfied  by  the  levy  of 
the  execution.  Davis  v.  Dinwoody,  4  T.  R.  678 ;  see 
also  Bland  v.  Ansley,  5  Bos.  &  Pul.  331. 

The  cases  of  Kevan  v.  Branch,  1  Gratt.  274,  and  Pat- 
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1855.     ieson  V.  Ford^  2  Gratt.  18,  (cited  by  the  counsel,)  do 
Term.    *^^^  tout'h  the  question  here.     They  merely  affirm  the 

competency  of  the  grantor  as  a  witness  for  the  gran- 

an<f™  ^^^^  ^*^  ^^  action  by  them  as  relators  upon  an  indemiii- 

Mary     tying  bond  taken  when  the  property  was  levied  uj»ou 

V.       under  an  execution  against  the   grantor,  in  favor  of 

^&^^^  other  creditors  of  the  common  debtor.     They  decide 

that  the  party's  being  such  grantor  does  not  of  itself 

disqualify  him  as  a  witness;  but  do  not  reach  the  case 

where  the  grantee  is  the  wife  of  the  grantor,  and  the 

parties  interested  are  claiming  under  her. 

Rejecting  then  the  testimony  of  Thomas  J.  Powell, 
there  is  no  evidence  supporting  or  explaining  the  item 
of  six  hundred  dollars  claimed  as  part  of  the  conside- 
ration of  the  settlement.  It  is  true  it  is  recited  in  the 
*  deed  that  this  was  part  of  Mrs.  Powell's  private  funds 
or  ''pin  money"  paid  towards  the  purchase  of  the  pro- 
perty settled.  But  the  recitals  in  a  post  nuptial  set- 
tlement as  to  the  consideration,  though  admissible  as 
against  a  person  claiming  under  the  settler,  are  not 
evidence  against  a  creditor  by  whom  the  fairness  and 
validity  of  the  deed  is  assailed.  Xor  are  declarations 
of  the  wife  at  the  time  of  executing  a  deed,  or  at  other 
times,  that  it  was  executed  in  consideration  of  a  pro- 
mise of  the  husband  to  make  a  settlement  upon  her, 
or  because  he  had  made  such  a  settlement,  sufficient 
evidence  of  a  contract  to  support  such  a  settlement,  if 
made,  even  to  the  extent  of  a  reasonable  compensa- 
tion for  a  right  of  dower  relinquished  by  her.  Blow  v. 
Maynard,  2  Leigh  29;  Lewis  v.  Caperton,  8  Gratt.  148. 
I  think  it  clear  therefore  that  the  claim  to  this  six  hun- 
dred dollars  as  part  of  the  interest  to  the  extent  of 
which  the  estate  of  Mrs.  Powell  can  under  any  cir- 
cumstances be  indemnified,  cannot  be  maintained.  In- 
deed if  we  look  at  the  testimony  of  Thomas  J.  Powell, 
it  would  appear  that  this  six  hundred  dollars  was  in 
fact  his  money,  though  called  Mrs.  Powell's,  and  that 
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her  alleged  right  was  not  such  as  under  the  cireum-     1856. 

stances  surrounding  the  parties  and  the  transaction  at    xera. 

the  tirae  of  executing  the  settlement,  can  sanction  its 

withdrawal   from   the   fund   subject   to   the   debts   of  ^anif°^ 

Powell,  and   its   appropriation    to   the  benefit  of  his     Mary 
.n,  College 

wife.  V. 

But  althoucrh  the  claim  to  this  six  hundred  dollars    Ppwell 

...  &al8. 

must  be  abandoned,  I  am  of  opinion  that  the  settle- 
ment of  the  1st  of  January  1839  may  and  should  be 
sustained  to  the  extent  of  securing  to  the  estate  of 
Mrs.  Powell  a  just  and  reasonable  compensation  for 
the  interests  in  the  real  property  belonging  to  her, 
which  were  surrendered  by  the  deed  of  the  1st  of 
April  1841.  That  a  post  nuptial  settlement  in  favor 
of  a  wife,  made  in  pursuance  of  a  fair  contract  for 
valuable  consideration,  will  be  held  good,  is  a  doctrine 
supported  by  abundant  authority:  And  although  it 
may  have  been  made  under  such  circumstances  that  it 
must  be  pronounced  fraudulent  and  void  as  to  the  cre- 
ditors of  the  husband,  yet  if  the  wife  have  relinquished 
her  interest  in  property  on  faith  of  such  settlement,  it 
will  be  held  good  to  the  extent  of  a  just  compensation 
for  the  interest  which  she  may  have  parted  with ;  and 
this  though  the  settlement  may  have  been  made  sub- 
sequent to  the  relinquishment.  1  Eq.  Cas.  Ab.  19; 
Ward  V.  Shallei,  2  Ves.  R.  16;  Prec.  in  Chy.  113; 
Cottk  V.  Fripp,  2  Vern.  R.  220 ;  Clerk  v.  Nettleship,  2 
Levinz  R.  148;  Chapman  v.  Emery ^  Cowp.  R.  278; 
Lady  Arundelly  v.  Phipps^  10  Ves.  R.  139 ;  Jones  v. 
Marshy  Cas.  Temp.  Talbott  63;  Quarks  v.  Lacy^  4 
Munf.  251;  Blanion  v.  Taylor,  Gilm.  209;  Taylw  v. 
Moore,  2  Rand.  563;  Wiekes  v.  Clarke,  8  Paige's  R. 
161;  Fonbl.  Eq.  B.  1,  ch.  iv,  §  12  and  n.  In  Harri- 
son V.  Carroll,  11  Leigh,  476,  Judge  Stanard  says,  "It 
is  not  questioned  by  me  that  the  dower  interest  of  the 
wife  may  constitute  a  valuable  consideration  that  will 
support  a  post  nuptial  settlement,  and  that  such  settle- 
VoL.  XII— 49 
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1855.     meiit,  made  in  consideration  of  the  surrender  of  such 
Te?m.    ^^^^^^'^'^  interest,  may  be  supported  against  the  claims  of 

creditors."     And  in   Blow  v.   Maynard^  2  Leigh  29, 

^and  "^  Judge  Carr  says,  that  *•  if  the  parting  with  these  eon- 
Mary    tingent  interests  (such  as  a  jointure,  dower,  &c.)  by 
^^^  the  wife  will   8ui>port  such  settlements,  it  follows  a 
Powell  fortiori^  that  her  parting  with  her  own  estate,  or  mak- 
ing a  charge  upon  it  for  her  husband's  benefit,  will 
support  them." 

It  is  no  valid  objection  to  the  settlement  that  there 
was  no  previous  agreement  in  writing  between  Powell 
and  his  wife,  nor  (the  testimony  of  Thomas  J.  Powell 
being  rejected)  any  competent  proof  of  even  a  parol 
agreement  between  them  before  the  settlement.  The 
agreement  here  must  be  regarded  as  contemporaneous 
with  the  settlement  itself  The  settlement  upon  its 
face  purports  to  be  in  consideration  of  her  surrender- 
ing her  interest  in  the  King  William  land;  and  her 
conveyance  of  her  estate  in  that  land  is  made  after 
the  settlement  was  executed  and  admitted  to  record. 
The  settlement  w-as  executed  by  Mrs.  Powell  and  by 
Bosher  the  trustee,  as  well  as  by  Thomas  J.  Powell. 
It  is  a  very  "different  case  from  that  in  w^hich  the  re- 
linquishment of  the  wife's  interest  has  been  first  made, 
and  a  subse((uent  settlement  sought  to  be  set  up.  In 
the  latter  case  distinct  proof  of  a  previous  agreement 
may  properly  be  called  for.  Here  when  the  convey- 
ance of  the  King  William  land  was  made,  it  will  be 
fairly  and  legitimately  intended  that  it  was  made  in 
reference  to  and  on  faith  of  the  previous  settlement 
made  upon  the  wife  professedly  in  consideration  of 
such  conveyance.  What  need  of  any  specific,  inde- 
pendent proof  to  this  point?  Res  ipsa  loquitur.  And 
it  would  be  most  unjust  to  disappoint  the  wife  wholly 
of  the  settlement  on  faith  of  which  she  must  be  sup- 
posed to  have  made  her  relinquishment,  and  yet  hold 
her  to  the  latter  as  valid  and  obligatory.  See  Anm. 
Prec.  in  Chy.  101. 
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It  would  be  a  sufficient  answer  to  the  charge  of     1855. 
fraud  on  the  part  of  Powell  and  wife  in  executing  the    xerai. 

deed  of  settlement,  to  say,  that  if  there  were  fraud  

and  she  participated  in* it,  still  it  will  not  be  imputed  ^^^^jf"^ 
to  her  by  reason  of  her  coverture.     Blanton  v.  Taylor^    Mary 
Gilm.   209;   Taylor  v.  Moore,  2  Rand.  563,  580.     But  ^y^^ 
in  truth  there  is  no  just  room  to  attribute  any  fraudu-    ^^j®^^ 
lent  purpose  on  the  part  of  Mrs.  Powell  or  any  com- 
plicity  in,  or  knowledge  of  any  such  purpose  (if  such 
there  was)  on  the  part  of  Thomas  J.  Powell.     The 
settlement  was  made  avowedly  in  consideration  of  her 
agreeing  to  convey  the  whole  of  the  King  William 
land,  and  such  conveyance  would  ot  course  pass  both 
her  own  maiden  land  and  her  dower  right  in  that  of 
her  .husband.     She  subsequently  in  good  faith  carries 
out  the  agreement  by  conveying  the  same  to  George 
X.   Powell ;  and  the  deed  recites  that  a  part  of  the 
consideration  on  which  it  was  made  was  the  agreement 
of  George  Powell  to  pay  the  college  debt. 

The  interest  of  Thomas  Powell  in  the  land  was 
already  bound  for  the  debt  by  the  deed  of  trust  of  the 
20th  of  April  1836;  and  George  Powell's  agreement 
to  pay  it,  and  his  acceptance  of  the  deed  for  the  land 
with  that  stipulation  on  its  face,  would  undoubtedly 
create  an  implied  equitable  lien  upon  the  part  which 
had  belonged  to  Mrs.  Powell,  which  could  not  be 
defeated  or  impaired  by  the  deed  of  trust  executed  on 
the  6th  of  April  1846.  For  tbat  deed  in  fact  refers 
to  the  deed  from  Thomas  J.  Powell  and  wife  to  George 
Powell,  and  describes  the  King  William  land  (though 
stated  to  contain  309  acres)  as  the  same  land  conveyed 
by  that  deed:  And  thus  gives  full  notice  of  the  charge 
for  the  college  debt.  So  that  in  effect  by  the  trans- 
action the  security  of  the  college  debt  is  increased 
and  improved  instead  of  being  diminished  or  impaired. 
That  the  deed  recites  the  payment  of  five  hundred 
dollars  to  the  grantors  as  part  of  the  consideration 
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1855.     will  not  affect   the   character  of  the  transaction ;  for 
Te?m     w^^^^t^^  th^^  were  a  nominal  sum  merely,  or  if  a  real 
sum,  whether  it  had  been  paid  or  were  yet  to  be  paid, 


William  ^\^Q   right   of  the   college   will  not  be    varied.     The 

Mary    whole  land   remained   bound   for  the   whole   college 

CoUege  jgjj^^  f^Y  ^Yie  payment  of  which  George  Powell  was 

Powell   also  bound  personally,  as  security  for  Thomas  Powell; 

and  if  the  five  hundred  dollars  was  yet  to  be  paid  to 

Thomas  Powell,  he  would  of  course  be  postponed  to 

the  college,  and  could  only  come  in  after  its  debt  had 

been  satisfied. 

Nor  IS  there  any  thing  in  the  circumstance  that  the 
deed  of  settlement  describes  the  King  William  land  as 
the  property  of  Mrs.  Powell,  to  justify  any  serious 
imputation  against  the  transaction.  It  is  true  ♦  the 
.  whole  of  the  tract  was  not  her  individual  property, 
but  a  part  of  it,  one  hundred  and  fifty  acres,  and  much 
the  more  valuable  portion,  being  that  on  which  the 
mansion-house  stood,  and  which  would  seem  to  have 
been  in  a  fine  state  of  improvement,  was  her  maiden 
land  derived  fi-om  her  father;  and  it  might  very  well 
happen  that  the  whole  might  have  been  called  her 
property  by  a  mistake  of  the  scrivener.  Thomas  J. 
Powell  had  already  conveyed  his  interest  in  the  whole 
by  the  deed  of  1836,  and  Mrs.  Powell's  deed  when- 
ever properly  made,  would  have  precisely  the  same 
eftect  in  passing  her  interest  in  the  whole,  whether 
described  as  wholly  belonging  to  her,  or  partly  to  her 
and  partly  to  Thomas  J.  Powell.  It  can  scarcely  be 
supposed  that  this  erroneous  description  was  made 
willfully  and  with  a  premeditated  purpose  of  fraud  by 
enhancing  the  supposed  value  of  the  subject  which 
was  to  be  relinquished  in  consideration  of  the  settle- 
ment. The  parties  must  have  known  that  the  facts 
were  too  readily  ascertainable  to  render  a  resort  to  so 
flimsy  an  expedient  at  all  safe  or  expedient;  aud  I 
think,  looking  to  all  the  circumstances,  that  it  will  be 
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fairer  to  attribute  the  erroneous  recital  to  carelessness  1855. 

or  mistake  rather  than  to  any  fraudulent  contrivance  xe^m. 
or  design. 


To  the  extent  therefore  of  a  just  conipensation  to  ^^and°^ 
the  estate  of  Mrs.  Powell  for  her  maiden  land  surren-     ^lary 
dered  by  the  subsequent  conveyance,  and  for  her  con-       yf^ 
tingent  dower  interest  in  the  land  of  her  husband,  (to    ^^®^' 
be  estimated  as  of  the  date  of  the  transaction,)  I  think 
the  settlement  of  1839  may  and  must  be  held  good. 
And  of  this  the  creditors  of  Thomas  Powell  can  have 
no  just  cause  to  (complain.     They  are  not  injured  be- 
cause they  get  precisely  what  they  would  have  been 
entitled  to  if  there  had  been  no  settlement,  and  no 
relinquishment  by  Mrs.  Powell  of  her  own  land,  and 
of  her  interest  in  that  of  her  husband.     In  the  latter 
case  her  own  estate  and  her  dower  right  would  have 
remained  to  her,  and  the  just  value  of  these  and  no 
more  is  what  she  is  now  to  receive  under  the  settle- 
ment. 

Another  and  an  important  question  relates  to  the 
credit  of  one  thousand  seven  hundred  and  five  dollars 
allowed  by  the  decree  upon  the  debt  of  Thomas  and 
George  Powell,  as  of  the  19th  of  October  1841. 

The  claim  to  this  credit  is  sought  to  be  maintained 
upon  two  grounds:  first,  that  the  appellants  should  be 
treated  as  the  purchasers  of  the  King  William  lan<l  at 
the  sale  alleged  to  have  been  made  by  Christian  in 
OetoVier  1841,  and  at  which  it  is  claimed  the  property 
was  purchased  for  them  by  Christian,  at  the  price  of 
one  thousand  seven  hundred  and  five  dollars,  to  be 
applied  as  a  credit  upon  their  debt;  secondly,  that 
Thomas  Powell  should  be  regarded  as  a  mere  surety 
for  the  debt,  and  that  Christian  so  conducted  himself 
towards  George  Powell,  the  real  principal  as  now  sup- 
posed, as  to  discharge  the  surety  from  the  debt  either 
in  the  whole  or  at  least  to  the  extent  of  the  one  thou- 
sand seven  hundred  and  five  dollars. 
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1855.  As  to  the  first  ground,  the  objection  at  once  occurs 
Tem.  *^^^  ^^  eftect  is  to  enforce  a  contract  for  the  sale  and 
purchase  of  land  without  any  note  or  raemorandnm  in 


^and°^  writing,  signed  by  the  party,  or  any  agent  for  him,  in 
Mary  direct  contravention  of  the  statute  of  frauds.  It  is 
V.  not  pretended  that  any  conveyance  was  made  or  any 
Powell  written  memorandum  of  the  sale  signed  by  any  body. 
The  whole  matter  rests  in  parol  and  upon  the  testi- 
mony of  a  single  witness,  that  of  Thomas  J.  Powell 
upon  this*  point  being  of  course  inadmissible.  Nor  is 
there  the  slightest  proof  of  any  such  part  performance 
by  delivery  of  possession  or  otherwise,  as  would  iu« 
duce  the  Court  of  chancery  upon  its  principles,  to  take 
the  case  out  of  the  operation  of  the  statute.  Xor 
could  the  wisdom  and  sound  policy  of  the  statute  be 
perhaps  better  vindicated  than  in  this  case.  The  claim 
here  must  be  sustained,  if  at  all,  upon  the  testimony 
of  Edwards  who  speaks  of  a  transaction,  that  took 
place  upwards  of  eleven  years  previously,  and  of  what 
was  said  by  the  different  parties  at  the  time.  All  the 
information  he  had  at  the  time  was  evidently  Irom  his 
own  showing,  extremely  meagre  and  imperfect,  and 
the  subject  has  been  still  further  obscured  by  the  mists 
of  years  since  elapsed.  The  account  which  he  gives  is 
in  some  respects  contradictory,  in  others,  confiised  and 
unintelligible,  and  in  all,  unsatisfactory;  and  to  re- 
ceive such  evidence  to  charge  a  party  with  the  respon- 
sibilities of  a  contract  would  be  fraught  with  all  the 
mischiefs  which  it  was  the  very  design  of  the  statute 
to  remedy. 

The  other  ground  upon  which  it  is  sought  to  sus- 
tain this  credit  is  equally  untenable.  There  is  no- 
thing to  support  the  pretension  of  Thomas  Powell, 
that  the  relations  in  which  he  and  his  surety  George 
Powell  stood  with  respect  to  the  college  debt,  were 
changed  with  the  consent  of  Christian,  and  that  George 
Powell  became  the  principal  debtor  while  he  remained 
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bound  as  security  merely.     On  the  contrary,  in  the     1855. 
King  William  bill  filed  in  1847  and  sworn  to  by  Chris-    jem. 

tian,  he  treats  the  debt  as  one  in  which  Thomas  Powell  

is  principal  ancl  George  Powell  the  surety,  and  he  as-  ^nd™ 
sails  the  deed  of  trust  to  Scott  in  1846  as  fraudulent,  Mary 
and  claims  that  the  land  is  then  still  liable,  primarily,  y. 
to  the  college  debt.  In  the  answer  of  George  Powell,  ^^f^* 
it  is  not  pretended  that  Christian  had  assented  to  any 
arrangement  changing  the  relations  of  the  parties,  or 
that  any  thing  had  been  done  to  exonerate  the  land  or 
discharge  either  Thomas  Powell  or  himself  from  the 
debt  or  any  part  of  it.  Nor  does  he  pretend  that  any 
such  sale  had  ever  taken  place  us  that  now  alleged  to 
found  the  claim  to  the  credit  of  one  thousand  seven 
hundred  and  five  dollars.  On  the  contrary,  he  impli- 
edly admits  that  the  whole  original  debt  is  still  owing 
by  both  the  parties,  and  he  expressly  claims  that  the 
King  William  land  is  still  primarily  liable  to  the  pay- 
ment of  the  whole  debt.  All  this  is  equally  and 
utterly  at  war  with  the  pretension  now  made  of  a 
purchase  by  Christian  at  a  sale  made  by  himself  as 
trustee  in  1841,  on  account  of  this  debt,  and  with  the 
notion,  now  brought  forward  for  the  first  time,  that 
Thomas  Powell  had  been  in  some  way  exonerated  from 
the  debt.  In  truth.  Christian  seems  to  have  done 
nothing  except  to  give  these  parties  the  most  liberal 
and  continued  indulgence;  and  if  the  land  was  sufiered 
to  go  to  waste  while  in  the  possession  of  George  Pow- 
ell, it  was  the  fault  of  Thomas  Powell  and  not  of 
Christian.  It  was  Thomas  Powell  who  trusted  George 
Powell:  he  conveyed  the  land  to  him  absolutely  and 
placed  him  in  possession.  If  the  property  suflfered 
whilst  in  his  possession,  Thomas  Powell  cannot  com- 
plain; and  if  he  were  as  he  now  alleges  merely  the 
security  of  George  Powell,  he  had  the  right  by  a  pro- 
per proceeding  to  have  had  the  land  sold  at  any  time 
for  his  indemnity.  Stephenson  v.  TavennerSy  9  Gratt. 
398. 
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1855.         I  am  of  opinion  that  the  appellants  may  very  well 

Term.    ^'^^^"^  ^^  charge  the  King  William  land  primarily  with 

the  payment  of  their  deht  in  preference  to  any  ot  the 

^and  *"  other  creditors  secured  by  the  deed  of  trust  of  the  6th 

Mary     of  April  1846,  without  in  any  manner  impairing  their 

V.       right  to  hold  Thomas  Powell  personally  responsible  tor 

Powell    anv  balance  that  may  remain  unsatisfied,  and  that  Lo- 
cals.     ,  .'      .     ,  .       /  ,  . 

thing  IS  shown  in  the  cause  to  exonerate  mm  or  any 

property  which  would  have  been  othen\'ise  liable  to 
the  appellants'  demand. 

And  while  I  am  of  opinion  that  this  credit  of  one 
thousand  seven  hundred  and  five  dollars  must  be  re- 
jected, I  think  it  would  be  premature  at  this  time  to 
undertake  to  pronounce  what  credit  should  be  given 
on  account  of  the  King  William  land.     The  land  was 
sold,  it  seems,  under  a  consent  decree  in  the  King  Wil- 
liam  suit,  and   was  purchased  in  on  account  of  the 
college  debt  at  the  sum  of  seven  hundred  and  two 
dollars.     This  sale  appears  to  have  been  made  on  the 
25th  of  January  1848,  but  it  no  where  appears  that  it 
has  ever  been  confirmed;  and  by  the  terms  of  the  de- 
cree the  proceeds  were  to  await  the  event  of  the  suit. 
So  far  as  this  record  discloses,  that  suit  is  still  pending, 
and  )iou  constat  but  that  this  sale  may  be  disaffirmed 
and  a  new  sale  directed.     Xor  can  we  anticipate  w  ith 
certainty  that  the  King  William  court  will  direct  the 
application  of  the  proceeds  of  the  sale  to  the  college 
debt,  although  we  may  think,  judging  from  the  record 
before    us,   that   such   application    will    be   right  and 
proper.      But   neither  the   trustee   nor   the   creditors 
named  in  the  deed  of  trust  of  1846,  are  parties  in  this 
cause;  and  they  are  the  parties  to  be  prejudiced  by 
this  application  of  the  proceeds  of  this  land,  and  whose 
interest  it  is  to  contest  it;  and  for  obvious   reasons  it 
would   be   improper   to  direct  that  the  college   debt 
should  be  credited  by  the  amount  of  these  proceeds 
except  by  a  decree  which  w^ould  be  binding  upon  the 
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creditors   named   in  that  deed.     The  subject  of  this     1855. 
credit  then  should  await  the  action  of  the  King  Wil-    xe?m. 
liam  court,  unless  the  appellants  shall  sooner  consent 


William 


that  it  may  be  given.  ^^^^^^^^ 

The  defense  set  up  in  the  answer  of  Bosher,  of  a    Mary 

Col  lege 
purchase  by  him  of  the  shares  of  some  of  the  heirs  of      y, 

Mrs.  Powell,  for  valuable  consideration  without  notice  ^P^^^^ 
of  any  vice  or  defect  in  the  settlement  of  1839,  does 
not  appear  to  have  been  passed  upon  by  the  Circuit 
court,  nor  has  it  been  adverted  to  in  the  argument  here  : 
and  as  in  the  view  I  take  of  the  case,  the  cause  must 
go  back  to  the  Circuit  court,  it  is  not  necessary  to  ex- 
press any  opinion  in  regard  to  it  at  this  time.  It  may 
be  made  the  subject  of  proof  if  the  parties  shall  be  so 
advised,  and  of  further  consideration  in  the  Circuit 
court. 

I  am  of  opinion  to  affirm  so  much  of  the  decree  as 
declares  the  deed  of  settlement  of  the  Ist  of  January 
1839  void  as  to  the  appellants,  except  to  the  extent  of 
the  just  value  of  the  interests  surrendered  by  Mary  E. 
Powell,  in  conveying  her  maiden  land  and  relinquishing 
her  right  of  dower  in  tlje  lands  of  her  husband;  and 
also  so  much  of  the  same  as  declares  the  deed  from 
Thomas  J.  Powell  and  wife  to  George  X.  Powell  of 
the  Ist  of  April  1841,  to  be  not  fraudulent  nor  void ; 
but  in  all  other  respects  to  reverse  the  same,  with 
costs  to  the  appellants;  and  to  remand  the  cause  to  the 
Circuit  court,  with  directions  further  to  proceed  in  the 
same  according  to  the  principles  herein  before  declared. 

The  other  judges  concurred  in  the  opinion  of  Lee,  J. 

Decree  reversed. 
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Ricfimond. 

1855.  Taylor  r.  Cullins. 

April 

Term.  (Absent  Allen,  P.) 

May  18. 

1.  The  principle  of  the  case  of  Maria  v.  Sarhaugk,  2  Rand.  228, 

recognized  and  enforced. 

2.  Testator  gives  all  his  estate  to  his  two  daughters  for  life,  or  until 

they  marry ;  and  directs  that  his  slaves  whom  he  names,  shall 
be  free  on  the  happening  of  either  event;  and  he  gives  them 
all  the  property  which  should  then  remain.  One  of  the  slaves 
has  a  child,  and  dies  during  the  life  of  the  daughters.  The 
child  is  not  freed  by  the  will,  but  is  embraced  in  the  bequest 
to  the  slaves:  And  by  the  act  of  March  15th,  1832,  Sup.  Rev. 
Code  246,  the  bequest  of  the  child  to  the  emancipated  slaves 
is  void.* 

John  CuUins,  late  of  the  county  of  Powhatan,  died 
in  1833,  leaving  a  will  which  was  duly  admitted  to 
probat.  In  the  third  clause  of  his  will  he  says,  "I 
give  to  my  daughters  Henley  Cullins  and  Polly  Cullins 
all  my  estate,  both  real  and  personal,  provided  they 
never  marry.  If  my  daughter  Henley  should  die 
before  my  daughter  Polly,  it  is  my  desire  that  Polly 
should  have  the  whole  of  my  property;  or  if  my 
daughter  Polly  should  die  before  my  daughter  Henley, 
it  is  my  desire  that  my  daughter  Henley  shall  have 
the  whole  of  the  property.  And  it  is  my  desire,  that 
at  the  death  of  my  daughters  Henley  and  Polly,  that 
the  following  slaves  shall  be  set  free:  Xancy,  Jane, 
Sally,  Judith  and  America.  And  whatever  property 
there  may  be  left  at  the  death  of  my  daughters  Hen* 

*The  act  says,  *'No  free  negro  or  mulatto  shall  hereafter  be 
capable  of  purchasing  or  otherwise  acquiring  permanent  owner- 
ship, except  by  descent,  to  any  slave,  other  than  his  or  her  hus- 
band, wife  or  children ;  and  all  contracts  for  any  such  purchase 
are  hereby  declared  to  be  null  and  void." 
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ley  and  Polly,  it  is  my  wish  and  desire  that  it  may  be     1855. 
equally  divided  between  the  above  named  slaves."  Te?m. 

The  testator  then  provides  that  if  one  of  his  said 

daagfateiB  marrieB,  the  other  shall  have  the  property;    ^*y^^' 
and  if  both  marry,  that  the  said  slaves  shall  be  set  Cullins. 
free :  And  he  gives  them  the  property  upon  this  event 
as  upon  the  death  of  the  daughters. 

Neither  of  the  daughters  married,  and  Henley  sur- 
vived Polly. 

In  1846  Henley  Cullins,  in  consideration  of  a  debt 
which  she  owed  to  Creed  Taylor,  and  that  he  would 
pay  all  other  debts  which  she  owed,  and  would  furnish 
her  a  home,  and  support  her  comfortably  for  her  life, 
conveyed  to  him  all  her  property.  Taylor  states  in  his 
answer  that  this  contract  had  been  made  some  time 
previous  to  1846,  wheh  the  deed  was  executed. 

In  the  lifetime  of  Henley  Cullins,  Nancy,  one  of  the 
slaves  mentioned  in  the  will  of  John  Cullins,  died, 
leaving  a  child  named  Martha:  and  all  of  the  slaves 
seem  to  have  gone  into  the  possession  of  Taylor. 

In  1860  the  surviving  slaves  mentioned  in  the  will 
of  John  Cullins,  filed  a  bill  in  the  Circuit  court  of 
Powhatan  against  Taylor  and  John  C.  Stratton,  ad- 
ministrator de  bonis  non  with  the  will  annexed  of  John 
Cullins  deceased,  setting  out  the  will,  the  death  of 
Henley  Cullins,  and  of  Nancy,  and  that  Martha  was  in 
the  possession  of  Taylor  who  was  about  to  sell  her; 
and  claiming  that  she  was  a  part  of  John  Cullins' 
estate  which  was  bequeathed  to  them ;  and  asking  for 
an  injunction  to  restrain  the  sale,  and  that  she  and  the 
other  property  of  John  Cullins,  after  payment  of  his 
debts,  might  be  delivered  to  them. 

Taylor  answered,  insisting  upon  his  title  to  the 
slave  under  the  conveyauce  from  Henley  Cullins,  and 
that  the  administrator  of  John  Cullins  had  assented  to 
the  bequest. 

Stratton  answered,  denying  that  he  had  assented  to 
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1855.  the  bequest  in  favor  of  the  daughters  of  John  Cullins; 
Tem.  ^"^^  ^^yi^^g  that  the  estate  of  John  Cullins  was  in- 
debted to  hira  in  the  sum  of  forty  dollars,  and  owed 


^yj^"*   another  small  debt. 

Cullins.  When  the  cause  came  on  to  be  heard,  the  court  held, 
that  Henley  and  Polly  Cullins  took  but  a  life  estate  in 
the  slaves  and  other  property  of  John  Cullins,  except 
such  as  was  consiimed  in  the  use:  That  the  slaves 
emancipated  by  the  w^ill  were  free  on  the  death  of 
Henley  Cullins,  but  that  their  children  born  aft^r  John 
Cullins'  death  and  during  the  lifetime  of  Henley  Cul- 
lins, were  slaves,  and  a  part  of  John  Cullins'  estate; 
which  by  the  terms  of  the  will  were  given  in  remaiu- 
der  to  the  emancipated  slaves.  And  Taylor  was  de- 
creed to  deliver  Martha  and  any  other  of  the  children 
of  the  emancipated  slaves  born  since  the  death  of 
John  Cullins,  and  before  the  death  of  Henley  Cullins, 
to  Stratton  the  administrator,  who  was  directed  to 
hold  them  subject  to  the  future  order  of  the  court. 
From  this  decree  Taylor  applied  to  this  court  for  an 
appeal,  which  was  allowed. 

Patton,  for  the  appellant,  insisted : 

1st.  That  the  slave  Martha  was  not  emancipated  by 
the  will  of  John  Cullins.  That  the  slaves  emanci- 
pated were  named,  and  there  was  not  a  word  indicating 
an  intention  that  the  children  born  during  the  life 
estate  should  be  free.  That  the  case  of  Maria  v.  Sur- 
hanghj  2  Eand.  228,  had  been  repeatedly  recognized 
and  reaffirmed  by  this  court.  And  the  distinction  be- 
tween this  case  and  the  cases  which  would  be^  relied 
on,  on  the  other  side,  is,  that  in  these  last  cases  there 
was  some  expression  in  the  will  which  included  the 
slaves  born  during  the  existence  of  the  particular 
estate  in  the  gift  of  freedom. 

2d.  That  the  whole  estate  except  the  slaves  eman- 
cipated, having  been  given  absolutely  to  the  daugh- 
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ters,  and  the  increase  of  the  slaves  born  during  th^  1855. 

lives  of  the  daughters  being  included  in  that  gift,  the  xem. 
contingent  limitation   in    favor  of   the    emancipated 


slaves,  being  only  of  such  property  as  should  be  left  at  "^^y^^^ 
the  death  of  the  surviving  daughter,  such  limitation  Cullins. 
was  repugnant  to  the  estate  given  to  the  daughters, 
and  void  for  uncertainty.  And  he  cited  Riddick  v. 
Oohoon,  4  Rand.  547;  Llghtfoot  v.  GUl^  1  Bro.  Par. 
Cas.  250;  Oariis  v.  Rippon^  5  Madd.  R.  434;  Kidney 
V.  Coicsmaker^  1  Ves.  jr.  R.  436,  445 ;  Shermer  v.  Sher- 
mer's  ex'ors^  1  Wash.  266 ;  Goodwin  v.  Taylor^  4  Call 
305 ;  BurweWs  ex'ors  v.  Anderson,  3  Leigh  348 ;  Melson 
V.  Cooper,  4  Leigh  408;  Ross  v.  Ross,  1  Jac.  &  Walk. 
154 ;   Cuthbert  v.  Purrier,  4  Cond.  Eng.  Ch.  R.  191. 

3d.  That  the  plaintiffs  were  free  negroes  claiming 
under  a  will  made  in  1833;  and  were  forbidden  to 
hold  slaves,  except  a  wife,  or  husband  or  child.  Supp. 
Rev.  Code  246. 

Rhodes  and  Macfarland,  for  the  appellees,  endeavored 
to  distinguish  this  case  from  that  of  Maria  v.  Surbaugh. 
In  that  case  nothing  was  given  by  the  will  to  the  slave 
but  her  freedom ;  here  they  are  made  the  legatees  of 
the  whole  property  after  the  termination  of  the  life  . 
estate.  They  cited  Lucy  v.  Cheminant,  2  Gratt.  36; 
Elder  v.  Elder,  4  Leigh,  252 ;  Anderson  v.  Anderson,  11 
Leigh  616. 

They  insisted  further  that  under  the  act  of  assem- 
bly a  free  negro  was  entitled  to  hold  as  a  slave  his 
child,  and  that  here  Xancy  the  mother  of  Martha  was 
one  of  the  legatees,  and  she  having  died  after  the 
death  of  the  testator,  hers  was  a  vested  interest,  and 
therefore  passed  to  her  administrator.  They  insisted 
further  that  the  act  did  not  intend  to  forbid  a  bequest 
to  free  negroes. 

Daniel,  J.     It  appears  that  the  negro  girl  Maria, 
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1855.    fhe  subject  of  this  suit,  was  born  after  the  death  of  the 
Teriu.    testator,  and  in  the  lifetime  of  Heulev  Cullins:   And 

by  the  terms  of  the  will  the  bequest  of  freedom  to  the 

Taylor    g]j^y(iQ^  Nancy,  Jane,  Ann,  Sally,  Judith  and  America 
Cullins.  was  to  take  effect  only  at  the  death  or  marriage  of  lx)th 
of  the  testator's  daughters  Henley  and  Polly,  of  whom 
Henley  was  the  survivor. 

Such  a  bequest,  according  to  the  decisions  of  this 
court,  confers  no  right  of  present  freedom  on  the 
legatee.  On  the  contrary,  the  well  established  doc- 
trine is,  that  where  a  person  by  deed  or  will  declares 
his  slave  to  be  free  at  any  particular  age,  or  on  the 
termination  of  a  particular  estate,  or  after  a  given 
period  of  servitude,  or  on  the  event  of  any  contin- 
gency, the  condition  or  status  of  the  slave  remains  un- 
altered until  such  age  is  attained,  or  estate  is  termi- 
nated, or  period  of  servitude  has  expired,  or  event  has 
happened:  And  that  any  child  born  during  such  tem- 
porary servitude  of  the  mother,  follows  the  condition 
of  the  latter  at  the  time  of  its  birth,  and  is  a  slave. 
Maria  v.  Surbaiigh^  2  Rand.  228 ;  Crawford  v.  Moses, 
10  Leigh  277;  Henry  v.  Bradford,  1  Rob.  R.  53;  Mis 
V.  Jenmj,  2  Rob.  R.  597. 

The  cases  of  Elder  v.  Elder,  4  Leigh  252,  Erskine  v. 
Henry,  9  Leigh  188,  and  Lucy  v.  Cheniinanfs  adnCr,  2 
Gratt.  36,  are  not  at  all  in  conflict  with  these  decisions. 
In  each  of  these  last  mentioned  cases  the  children  bom 
before  their  mother's  right  to  freedom  accrued,  were 
adjudged  to  be  free,  not  because  of  the  prospective  gift 
or  becjuest  of  freedom  to  the  mothers,  but  because  of 
some  clause,  in  the  deed  or  will,  construed  by  the  court, 
as  extending  the  gift  or  bequest  of  freedom  to  the  chil- 
dren themselves.  In  other  words,  the  children  derived 
their  title  to  freedom  not  by  descent  but  by  purchase, 
as  donees  or  legatees  under  the  same  instrument  which 
gave  freedom  to  their  mothers. 

Martha  having  been  born  during  the  servitude  of 
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her  mother  Nancy,   was  coiise(iuently  born  a  slave.  1855. 

And  there  being.no  clause  in  the  will  which,  l>y  any  xem 
feir  construction*  can  be  taken  as  intending  a  bequest 


of  freedom  to  her,  she  remains  a  slave.  And  as  all  the  '^^y*^'' 
property  remaining  at  the  death  or  marriage  of  the  Cullins. 
survivor  of  the  two  daughters  of  the  testator,  is  given 
over  to  the  freedwomen,  it  would  have  been  necessary, 
in  order  to  determine  the  title  to  Martha,  to  enquire 
into  the  nature  and  extent  of  the  estate  given  to  the 
two  daughters,  and  the  validity  of  the  title  which  the 
appellant  Taylor  asserts  under  the  deed  from  Henley 
Cullins  of  the  26th  June  1846,  were  it  not  for  the  pro- 
visions of  the  act  of  assembly  of  the  15th  March  1832. 
But  by  the  third  section  of  this  act,  (see  Sessions 
Acts  1831-2,  page  21,)  it  is  declared  that  no  free 
negro  or  mulatto  shall  thereafter  be  capable  of  pur- 
chasing or  otherwise  acquiririg  permanent  ownership, 
except  by  descent,  to  any  slave,  other  than  his  or  her  . 
husband,  wife  or  children;  and  all  contracts  for  any 
such  purchase  are  thereby  declared  to  be  null  and  void. 

Nancy,  the  mother  of  Martha,  was  the  only  one  of 
the  legatees  in  remainder  who  (upon  the  supposition 
that  the  bequest  was  in  other  respects  good)  could, 
under  the  exception  in  the  statute,  have  acquired  any 
title  to  Martha  by  virtue  of  said  bequest.  As  she  died 
in  the  lifetime  of  Henley  Cullins,  it  is  obvious  that 
the  other  freedwomen  have  no  legal  concern  about  or 
interest  in  the  title  .to  Martha.  None,  as  legatees  in 
remainder,  because  of  the  provisions  of  tlie  statute, 
and  none  by  descent  as  next  of  kin  to  Nancy,  inas- 
much as  she  died  before  any  right  to  freedom  or  pro- 
perty under  the  will  accrued. 

It  seems  to  me,  therefore,  that  there  is  manifest 
error  in  so  much  of  the  decree  of  the  12th  of  July 
1853,  as  decrees  Taylor  to  deliver  to  Stratton,  admin- 
istrator de  bonis  non  with  the  will  annexed  of  John 
Cullins,  the  slave  Martha,  and  any  other  of  the  chil- 
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1855.  (Iren  of  the  emancipated  slaves  born  since  the  death  of 
Te?m.  ^^^^  John  Cullins  and  before  the  death  of  Henley  Cul- 
lins,  which  he  may  now  hold:  And  tBat  instead  of  !m> 
much  of  said  decree,  the  Circuit  court  ought  to  have 
rendered  a  decree  dissolving  the  injunction,  and  dis- 
missing the  bill  as  to  Taylor,  with  costs  to  Taylor. 

Xo  one  but  Taylor  has  appealed ;  and  it  is  therefore 
unnecessary  to  express  au}^  opinion  as  to  the  other 
portions  of  the  decree,  with  which  he  has  no  concern. 

The   other    judges    concurred   in   the   opinion  of 
Daniel,  J. 

The  decree  was  in  conformity  with  the  opinion. 
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PuRYEAR  V.  Taylor.  1865. 

April 
(Absent  Allen,  P.)  '^®™- 

May  18. 

1.  A  fieri  facias  is  a  lien  from  the  time  it  goes  into  the  bands  of  the 

officer  to  be  executed,  upon  all  the  personal  estate  of  the 
debtor,  including  debts  due  to  him,  with  the  exception  stated 
in  the  statute ;  and  this  lien  continues  after  the  return  day  of 
the  execution ;  and  only  ceases  when  the  right  to  levy  the 
execution,  or  to  levy  a  new  execution  upon  the  judgment, 
ceases  or  is  suspended  by  a  forthcoming  bond  being  given 
and  forfeited,  or  by  a  mpersedeas  or  other  legal  process.  See 
Code,  ch.  188,  §  3  and  4,  p.  717.* 

2.  The  lien  of  ^fi^ri  facias  of  prior  date,  has  priority  over  an  at- 

tachment of  subsequent  date. 

On  the  25th  of  October  1851,  William  N.  M.  Taylor 
instituted  an  action  of  debt  in  the  Circuit  court  of 
Mecklenburg  county  against  Richard  H.  Daly  for  four 
hundred  and  two  dollars  and  four  cents,  with  legal  in- 
terest  thereon   from  the  27th  of  March    1849.     The 


•Code,  ch.  188,  §  3.  "  Every  writ  of  fieri  facias  hereafter  issued 
shall,  in  addition  to  the  effect  which  it  has  under  ch.  187,  be  a  lien 
from  the  time  that  it  is  delivered  to  the  sheriff  or  other  officer,  to 
be  executed,  upon  all  the  personal  estate  of  or  to  which  the  judg- 
ment debtor  is  possessed  or  entitled,  (although  not  levied  on,  nor 
capable  of  being  levied  on  under  that  chapter,)  except  in  the  case 
of  a  husband  or  parent,  such  things  as  are  exempt  from  distress  or 
levy  by  the  thirty-fourth  section  of  chapter  49,  and  except  that  as 
against  an  assignee  of  any  such  estate  for  valuable  consideration, 
or  a  person  making  a  payment  to  the  judgment  debtor,  the  lien  by 
virtue  of  this  section  shall  be  valid  only  from  the  time  that  he  has 
notice  thereof.  This  section  shall  not  impair  a  lien  acquired  by 
an  execution  creditor  under  ch.  187." 

1 4.  "The  lien  acquired  under  the  preceding  section  shall  cease 
whenever  the  right  of  the  judgment  creditor  to  levy  the  fieri  facias 
under  which  the  said  lien  arises,  or  to  levy  a  new  execution  on  his 
judgment,  ceases  or  is  suspended  by  a  forthcoming  bond  being 
given  and  forfeited,  or  by  a  supersedeas  or  other  legal  process." 
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1855.     summons  was  made  returnable  to  the  November  rule^; 
j^J^l^     and  was  returned  '' no  inhabitant/* 

On  the  same  day,  an  affidavit   having  been  made  UvS 


Paiyear]  prertcribed  by  the  statute,  Code,  eh.  151,  §  1,  p.  600,  an 
Taylor,   attachment  was  issued  to  attach  the  eflFects  of  the  de- 
fendant to  the  amount  of  the  debt;  and  it  was  served 
on  J.  J.  Daly  on  the  27th  of  the  same  month. 

On  the  15th  September  1852,  judgment  was  recov- 
ered against  the  defendant  for  the  amount  of  the  debt; 
and  on  the  motion  of  the  plaintiff,  it  was  ordered  that 
J.  J.  Daly,  the  garnishee  in  the  attachment,  be  sum- 
moned to  appear  at  the  next  term  of  the  court,  to  say 
on  oath  whether  he  owed  debts  to,  or  had  effects  in  his 
hands  belonging  to,  the  defendant.  This  summons 
was  issued  on  the  10th  of  January  1853,  and  was 
served  on  the  8th  of  February  following. 

At  the  March  term  of  the  court  J.  J.  Daly  appeared 
and  made  a  return  to  the  summons,  by  which  it  did  not 
appear  that  there  was  any  certain  sum  in  his  hands  be- 
longing to  Richard  H.  Daly,  though  it  was  stated  that 
he  had  an  interest  in  two  estates  of  which  J.  J.  Daly 
was  the  administrator. 

At  the  September  term  the  garnishee  was  permitted 
to  amend  his  return,  and  he  then  stated  that  the  inte- 
rest of  Richard  H.  Daly  in  the  two  estates  of  which  the 
garnishee  was  administrator,  amounted  to  seven  hun- 
dred and  ninety-four  dollars  and  seventy-eight  cents, 
on  the  day  of  his  return;  which  amount  he  stated  was 
not  sufficient  to  pay  the  indebtedness  of  Richard  H. 
Daly  to  the  plaintiff,  and  to  Richard  C.  Puryear,  sur- 
viving partner  of  A.  B.  Puryear  &  Co.  who  had  a  sum- 
mons pending  in  the  same  court  against  J.  J.  Daly  as 
garnishee  of  Richard  H.  Daly.  And  he  asked  the 
court  to  decide  which  of  the  creditors  had  the  prefer- 
ence, so  as  to  protect  htm. 

At  the  same  term  of  the  court  Richard  C.  Puryear 
filed  his  petition  in  the  case,  setting  out  his  proceed- 
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ings  against  Richard  H.  Daly,  and  the  garnishee,  and  1855. 

claiming  the  fund  in  the  hands  of  the  latter.     It  ap-  xem. 
pears   that  Puryear    recovered    a   judgment   against 


Richard  H.  Daly  in  May  1844,  for  one  thousand  and  ^'^^^ 
ninety-six  dollars  and  seven  cents,  with  interest  from  Taylor, 
the  Ist  of  January  1842.  Upon  this  Judgment  an 
execution  was  issued  in  the  same  month,  and  returned, 
"no  eiFects."  That  afterwards,  on  the  9th  of  Decem- 
ber 1850,  he  sued  out  another  execution  on  his  judg- 
ment; which  was  also  returned  "no  effects."  And 
on  the  10th  of  March  1853  he  sued  out  another  execu- 
tion, upon  which  there  was  the  same  return. 

On  the  11th  of  March  1853,  Puryear  having  made 
a  suggestion  in  pursuance  of  the  act.  Code,  ch.  188, 
§10,  p.  718,  that  by  reason  of  the  lien  of  his  fieri 
facias  issued  on  the  9th  day  of  December  1850,  there 
wa8  a  liability  on  J.  J.  Daly  who  had  money  and 
effects  in  his  hands  belonging  to  Richard  H.  Daly,  a 
summons  was  issued  to  J.  J.  Daly  to  appear  at  the 
next  September  term  of  the  Circuit  court  of  Mecklen- 
burg, then  and  there  to  declare  on  oath  whether  he 
had  any  money  or  effects  in  his  hands  belonging  to  the 
said  Richard  H.  Daly,  and  what  amount.  This  sum- 
mons was  served  on  the  same  day :  And  at  the  Sep- 
tember term  J.  J.  Daly  made  a  return  similar  to  that 
made  by  him  in  the  case  of  Taylor. 

At  the  same  term  of  the  court  the  case  came  on  to 
be  tried,  and  the  parties  dispensing  with  a  jury,  the 
court  held  that  as  no  suggestion  had  been  made  of  a 
lien  under  the  execution  which  issued  in  favor  of 
Richard  C.  Puryear  against  Richard  H.  Daly  on  the 
9th  of  December  1850,  until  the  llth  March  1853, 
after  the  return  day  thereof,  the  said  Richard  C.  Pur- 
year had  no  lien  on  the  fiinds  in  the  hands  of  J.  J. 
Daly  by  virtue  of  that  execution.  But  that  he  ac- 
quired a  lien  by  virtue  of  his  execution  which  issued 
on  the  10th  of  March  1853,  which  lien  was  subsequent 
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1855.    to  that  of  Taylor.     It  was  therefore  ordered  that  Tay- 
Term.    '^^'^  ^^^^^  admitted  to  be  five  hundred  and  twenty- 

four  dollars  and  eighty-two  cents,  should  be  paid  out 

Puiyear  ^f  ^^^  ^^^^^^  -^^  ^^le  hands  of  J.  J.  Daly;  and  that  the 
Taylor,  balance  of  that  fund,  amounting  to  two  hundred  and 
sixty-nine  dollars  and  ninety-six  cents,  should  be  paid 
to  Puryear,  in  part  satisfaction  of  his  judgment.  From 
this  judgment  Puryear  applied  to  this  court  for  a  mj>er' 
S€(kas,  which  was  allowed. 

Patton^  for  the  appellant. 

The  single  question  in  this  case  is,  whether  the  at- 
tachment of  Taylor  or  the  suggestion  of  Puryear  is 
entitled  to  preference ;  the  fieri  fackis  having  been 
issued  and  returned  before  the  attachment  was  served. 
Both  of  the  laws  under  which  these  parties  proceeded 
are  new  in  Virginia. 

By  the  act,  Code,  ch.  188,  §  2,  p.  716,  the  execution 
against  the  body  of  the  debtor  w^as  abolished;  and 
this  chapter  was  intended  to  give  the  creditor  all  that 
the  issue  of  a  capias  ofl  satisfadendum^  the  arrest  of  the 
debtor  and  his  discharge  under  the  insolvent  laws, 
would  afl^ord  him,  with  one  exception,  which  is  not 
in  favor  of  the  attaching  creditor.  The  third  section 
gives  the  execution  creditor  a  lien  on  all  the  property 
of  the  debtor,  though  the  execution  could  not  be 
levied  upon  it;  with  the  special  exceptions  stated  in 
the  section.  The  fourth  section  shows  when  the  lien 
is  to  cease.  That  is  when  the  right  to  levy  an  execu- 
tion ceases,  or  is  suspended  by  a  forthcoming  bond 
being  given  and  forfeited,  or  by  supersedeas  or  other 
legal  process. 

The  act  provides  that  it  shall  not  impair  a  lien  ac- 
quired by  an  execution  creditor  under  chapter  187 : 
Thereby  showing  that  it  is  preferable  to  an  attach- 
men  lien,  and  of  all  execution  liens  except  when 
levied  under  ch.  187,  §  11.     Then   the   eflfect   of  an 
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execation  returned  "no  efteets,"  under  chapter  188,  1855. 
19  to  give  a  lien  on  all  the  property  of  the  debtor,  xem. 
But   if  another   execution   is   afterwards   issued    and  


levied  upon  property  of  the  common  debtor,  which  is  ^**^®*'* 
subject  to  levy,  that  is  good  against  the  first  lien;  and  Taylor, 
the  exception  in  this  case  proves  the  rule.     When  it  is 
intended  to  protect  creditors,  the  act  so  provides. 

But  it  is  said  that  the  proceeding  provided  by  ch. 
188  must  be  taken  before  the  execution  expires.  If 
this  be  so,  it  is  not  what  was  intended,  and  is  in  fact 
nonsense  and  useless.  There  is  no  doubt  the  fieri 
facias  is  at  an  end  as  to  all  property  on  which  the  exe- 
cution may  be,  and  is  not,  levied  under  ch.  187.  The 
sheriff  gets  his  authority  from  the  precept,  and  when 
that  expires  his  authority  expires.  But  the  act,  ch. 
188,  was  intended  to  continue  the  lien,  and  it  is 
wholly  useless  unless  it  has  this  effect;  for  ch.  187 
had  not  only  given  the  lien*  but  the  right  to  levy. 
That  act,  §  11,  says  the  execution  shall  bind  as  to 
creditors  and  purchasers  for  value  without  notice  only 
from  the  time  it  is  delivered  to  the  sheriff  It  must 
then  bind  from  that  time.  The  act,  ch.  188,  §  3,  says, 
in  addition  to  the  effect  the  execution  has  under  ch. 
187,  it  shall  be  a  lien  on  all  the  property  of  the  debtor, 
whether  levied  on  or  not,  or  whether  or  not  it  can  be 
levied  on,  except  as  to  a  purchaser,  assignee  or  other 
execution  creditor.  And  by  §  17  of  this  chapter,  the 
creditor  may  avail  himself  of  the  remedies  provided 
by  it;  and  yet  without  impairing  his  lien  under  it, 
may  from  time  to  time,  under  ch.  186  and  ch.  187, 
issue  other  executions  upon  his  judgment  until  the 
same  be  satisfied.  If  he  has  no  lien  after  the  return 
day  of  the  execution,  why  provide  that  it  shall  not  be 
impaired  by  the  issue  from  time  to  time  of  other  exe- 
cutions upon  his  judgment?  And  I  would  ask  too 
how  a  creditor  can  know  whether  or  not  an  execution 
will  be  levied  until  it  is  returned ;  and  therefore  how 
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1855.    he  can  proceed  to  subject  his  debtor's  property,  as 
'^?m.    provided  in  ch.  188,  before  his  execution  expiree? 

There   is   certainly   no  reason  in  justice  or  sound 

Puryear  po]icy^  why  the  lien  of  an  attachment  should  be  pre- 
Taylor.  ferred  to  the  lien  of  an  execution :  The  attaching  cre- 
ditor is  not  an  assignee  for  value:  There  are  good 
reasons  why  such  an  assignee  without  notice  should 
be  protected ;  and  the  act  protects  him.  And  indeed 
the  act  expressly  protects  all  those  who  have  any  right 
to  protection:  The  attaching  creditor  has  none. 

Rhodes  and  Macfarhnd^  for  the  appellee. 

We  do  not  concur  in  that  construction  of  the  statute 
by  which  it  would  give  to  an  execution  the  effect  of  a 
continuing,  indefinite  lien.  It  is  true  that  the  act  ex- 
tends the  range  of  the  lien.  Subjects  not  before  liable 
are  now  subjected  to  it.  But  it  is  not  pretended  that 
there  is  any  change  in  the  lien  as  to  the  subjects  before 
embraced  in  it;  and  therefore  unless  a  creditor  has 
two  distinct  liens,  it  must  be  limited  throughout  as  it 
was  under  the  former  law. 

The  counsel  for  the  appellant  relies  upon  the  third 
section  of  ch.  188  of  the  Code.  But  that  section  must 
be  construed  with  reference  to  the  11th  section  of  ch. 
187.  This  last  section  extended  the  operation  of  the 
execution  to  current  money  and  bank  notes.  The  3d 
section  of  ch.  188  provides  that  the  execution  shall 
bind  all  property,  though  it  is  not  levied  on  or  capable 
of  being  levied  on,  except  as  therein  stated.  It  does 
not  say  what  shall  be  the  attributes  of  the  lien;  and 
we  are  left  to  look  to  the  common  law  to  ascertain 
what  is  intended  by  it.  But  at  common  law  the  lien 
of  a  Jieri  facias  only  existed  whilst  the  execution  was 
in  existence;  and  when  the  return  day  of  the  execu- 
tion was  passed,  the  lien  was  gone.  It  is  therefore 
wholly  opposed  to  the  idea  of  a  continuing,  indefinite 
lien  created  by  an  execution  which  has  long  since  ex- 
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pired.     See  Bac.  Abr.  Execution,  letter  D;  Payne  w.     1856. 
Drexc,  4  East  523.  TeS. 


Samuels,  J.  The  statutes  of  Virginia  in  force  prior  ^^^^^ 
to  the  Ist  of  July  1850,  afforded  to  a  judgment  creditor  Taylor, 
the  means  of  obtaining  satisfaction  of  his  claim  out  of 
the  estate,  real,  personal  or  mixed,  of  the  judgment 
debtor.  On  and  after  the  day  named,  when  the  Code 
of  Virginia  went  into  operation,  whilst  the  creditor 
retained  his  right  to  satisfaction,  the  process  by  which 
he  was  to  attain  it  was  greatly  changed  by  the  Code. 
It  is  only  necessary  in  this  case  to  advert  to  the  rights 
and  remedies  of  the  creditor  in  regard  to  debts  due 
from  other  persons  to  the  judgment  debtor,  inasmuch 
as  the  subject  in  controversy  here  is  a  debt  due  from 
J.  J.  Daly  to  Richard  H.  Daly,  the  judgment  debtor. 
Under  the  law  as  it  stood  before  July  1,  1850,  a  sub- 
ject of  this  nature  was  reached  by  causing  the  debtor 
to  be  arrested  under  a  writ  of  capias  ad  satisfaciendum^ 
and  committed  to  jail,  there  to  remain  until  discharged 
under  the  insolvent  laws.  Before  such  debtor  could 
be  so  discharged,  he  was  required  to  surrender  every 
thing  of  value  (with  a  few  specified  exceptions)  owned 
by  him,  including  debts  due  to  him,  to  be  applied  in  a 
designated  mode  to  the  satisfaction  of  the  creditor's 
demand.  If  the  debtor  failed  to  surrender  his  estate 
as  the  law  required,  still,  by  mere  operation  of  law  he 
was  divested  of  all  title  thereto,  and  the  estate  applied, 
in  a  way  pointed  out,  to  discharge  the  debt.  Section 
2,  ch.  188,  abolishes  the  writ  of  ca.  sa.  in  all  cases  ex- 
cept those  provided  for  in  §  1,  of  which  the  claim 
before  us  is  not  one. 

It  was  obviously  the  purpose  of  the  general  assem- 
bly to  save  to  the  creditor  the  rights  which  he  might 
have  acquired  if  the  former  laws  had  continued  to 
exist,  and  to  give  him  a  new  aAd  adequate  remedy  to 
enforce  his  rights.     The  revisors  in  their  report  to  the 
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1855.  general  assembly,  p.  926,  say,  that  "  This  chapter  (188) 
•^nm  '^  framed  to  provide  for  the  creditor  (iu  place  of  taking 
the  debtor  under  a  eaphs  ad  sati$facki)dam^  and  eom- 


^^y^**  pelling  him  to  take  the  oath  of  insolvency)  as  efficient 
Taylor,  remedies  (in  cases  not  provided  for  by  the  1st  and  2<1 
sections)  against  all  estate  not  subjected  to  other  pro- 
cess, as  he  now  has  when  the  debtor  is  discharged  by 
taking  the  oath  of  insolvency."  The  revisors  accord- 
ingly reported  a  section  of  the  statute  giving  the  cre- 
ditor the  remedy  indicated  by  them;  and  the  general 
assembly  in  substance  adopted  the  suggestion,  which 
is  found  embodied  in  §  3,  ch.  188.  This  section  gives 
to  the  1i,fa.  a  capacity  to  bind  mere  choses  in  action,  by 
making  it  a  lien  thereon,  with  some  exceptions,  not 
material  in  this  case.  Section  4  prolongs  the  lieu  be- 
yond the  return  day  of  the  /f.  fa. ;  it  is  directed  to 
cease  ''whenever  the  right  of  the  judgment  creditor 
to  levy  the  fi.  fa.  under  which  the  lien  arises,  or  to 
levy  a  new  execution  on  his  judgment,  ceases  oris  sus- 
pended by  a  forthcoming  bond  being  given  and  for- 
feited, or  by  supersedeas  or  other  legal  process."  Section 
17  provides  for  repeated  executions,  without  impairing 
the  lien  attaching  under  the  first  execution. 

It  clearly  appears  in  the  section  last  cited,  that  the 
legislature  intended  the  lien  to  continue  after  the  re- 
turn day  of  the  Ji.  fa.;  otherwise,  it  would  have  been 
useless  to  provide  for  preserving  a  lien  if  the  lien 
should  be  regarded  as  already  lost.  Looking  as  well 
to  the  intention  as  to  the  plain  words  of  the  statute,  I 
am  of  opinion  that  the  lien  of  Puryear's  Ji.  fa.  was  in 
full  force  when  he  filed  his  suggestions  under  section  10, 
to  make  it  productive.  This  lien  commenced  Decem- 
ber 10th,  1850,  the  day  on  which  the  Ji.  fa.  was  de- 
livered to  the  sheriff. 

The  suit  brought  by  Taylor  against  Richard  H.  Daly 
was  brought  25th  of  October  1851 ;  and  on  the  same 
day  he  sued  out  an  attachment  under  the  statute.  Code 
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of  Virginia,  ch.  151,  §  1.  This  attachment  was  served  1855. 
on  J.  J.  Daly  as  garnishee  October  27,  1851.  Thus  ^era. 
the  liens  of  Puryear's  Ji.  fa,  and  Taylor's  attachment 
are  brought  in  conflict.  These  liens  are  both  given  by 
statute,  and  are  merely  legal.  It  is  perfectly  obvious 
that  Pur^-ear's  lien,  being  iirst  in  point  of  time,  must 
take  precedence  of  Taylor's.  See  Erskine  v.  Staley,  12 
Leigh  406. 

I  am  of  opinion  to  reverse  the  judgment  in  favor  of 
Taylor,  and  to  render  judgment  in  favor  of  Puryear. 

The    other   judges    concurred    in   the   opinion   of 
Samuels,  J. 

Judgment  reversed. 
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Bicfimonft. 

1855.  Peers  v.  Barnett  ^  others. 

April 


Term. 


May  21*. 

1.  LamHs  purchased  by  the  acre;  but  after  the  survey  is  com- 

menced the  vendee  agrees  to  take  it  at  the  quantity  for  which 
the  vendors  held  it,  and  the  survey  is  stopped.  He  is  con- 
cluded by  his  agreement,  and  is  not  entitled  to  an  abatement 
from  the  purchase  money  on  account  of  a  deficiency  in  the 
quantity. 

2.  A  court  of  equity  will  not  decree  a  sale  of  land  for  the  payment 

of  the  purchase  money,  whilst  there  is  a  cloud  upon  the  title. 
But  if  the  cloud  is  removed  before  the  hearing,  the  vendor  is 
entitled  to  a  decree  for  the  sale. 

3.  Land  is  sold  and  conveyed  in  1828,  and  a  bond  is  given  by  the 

vendors  with  condition  to  perfect  the  title.  In  1834  a  bill  is 
filed  by  the  vendors  to  subject  the  land  to  sale  for  payment 
of  the  purchase  money.  The  vendee  answers,  and  objects 
that  the  title  has  not  been  perfected.  The  cause  lingers  on  the 
docket,  partly  by  the  fault  of  the  vendee,  until  1852.  Although 
at  the  filing  of  the  bill  the  defects  in  the  title  would  have  for- 
bidden the  sale  of  the  land,  yet  the  lapse  of  time  and  the  un- 
interrupted possession  of  the  vendee  under  the  deed,  the  ab- 
sence of  any  suggestion  of  disturbance,  or  the  assertion  of  any 
adverse  claim  up  to  the  time  of  the  hearing,  quieted  the  ven- 
dee's title,  and  cured  the  defects  therein :  And  a  decree  for 
the  sale  was  therefore  proper. 

4.  In  such  case,  as  the  vendee  was  not  in  default  when  the  suit  was 

commenced,  he  is  entitled  to  a  decree  for  his  costs. 

5.  The  vendee  claims  a  credit  for  payment  upon  and  set-off  against 

the  purchase  money ;  and  a  commissioner  is  directed  to  state 
an  account  of  them ;  but  he  contumaciously  refuses  to  present 
his  vouchers  and  evidence  before  the  commissioner ;  but  when 
the  report  is  returned,  filed  exceptions  to  it  Though  it  is 
probable  he  may  be  entitled  to  some  credits  not  allowed  him, 
yet  having  refused  to  submit  them  to  the  commissioner,  where 
they  might  have  been  properly  investigated,  they  will  not  be 
allowed. 

Some  time  previous  to  1809  William  Barnett  died, 
leaving  a  widow  and  eight  children,  and  possessed  of 
a  tract  of  land  in  the  county  of  Goochland  containing, 
according  to  an  old  survey,  two  hundred  and  fifty-seven 
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acres.     The  widow  seems  to  have  had  a  life  estate  in  1865. 

the  land,  and  to  have  died  previous  to  the  year  1828.  xenn. 
One  son,  George  C.  Barnett,  seems  to  have  died  after 


his  father,  intestate  and  unmarried;  and  his  brothers  ^^ 
and  sisters  were  his  heirs.  On  the  4th  day  of  January  .^^P®^ 
1828,  Robert  F.  Barnett,  George  Southworth  and  P]li-  ^  ^^' 
zabeth  his  w^fe,  Cisley  Pollack,  in  her  own  right  and 
in  right  of  Mayer  Pollack,  as  far  as  she  had  title, 
Nancy  Nuckols,  by  her  agent  William  Nuckols,  Tur- 
ner R.  Henley  and  Ilanna  his  wife,  and  Nelson  Martin 
and  Eliza  A.  his  wife,  describing  themselves  as  legatees 
of  William  Barnett  deceased,  in  consideration  of  nine 
hundred  and  seventy-six  dollars  and  sixty-six  cents, 
conveyed  this  tract  of  land  to  Alexander  M.  Peers 
with  general  warranty.  At  the  same  time  they  exe- 
cuted a  bond  to  Peers  in  the  penalty  of  one  thousand 
dollars,  with  a  condition  to  make  to  Peers  a  complete 
title  to  the  interest  of  Elisha  Barnett  and  others  in 
said  land.  The  purchase  money  was  payable  in  four 
equal  annual  installments,  for  which  Peers  executed 
his  bonds;  and  to  secure  the  same  executed  a  deed  of 
trust  on  the  land  and  also  an  adjoining  tract  which  he 
owned. 

In  August  1834  the  parties  who  had  sold  the  land 
to  Peers  instituted  a  suit  in  equity  in  the  Circuit  court 
of  Goochland  county,  and  in  their  bill  they  stated  the 
sale  and  conveyance  to  Peers,  and  his  execution  of  the 
bonds  and  deed  of  trust.  They  alleged  that  Peers  had 
failed  to  pay  the  purchase  money,  and  that  the  trustees 
had  refused  to  execute  the  trust.  And.  making  them 
and  Peers  parties  defendants,  the  plaintifts  asked  that 
the  trustees  might  be  compelled  to  execute  the  trust, 
and  out  of  the  proceeds  to  pay  what  was  due  upon 
the  bonds ;  or  if  they  refused  to  execute  the  trust,  that 
a  commissioner  might  be  appointed  to  do  it,  and  for 
general  relief. 

Peers  answered  the  bill.     He  stated  that  he  pur- 
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1855.     chased  the  land  at  three  dollars  and  eighty  cents  per 
Terai.    ft<^r6;  a»d  ^hat  upon  a  survey  of  the  land  it  fell  short 
of  the  quantity  at  which  it  was  estimated  some  twenty 


^^  acres.  That  after  his  purchase  the  vendors  were  about 
Bamett  to  have  the  land  surveyed,  but  as  they  were  anxious  to 
'  get  home,  and  from  assurances  made  to  him  that  the 
land  would  fully  hold  out,  if  not  overrun^  and  as  they 
wished  to  place  him  as  nearly  as  practicable  in  their 
shoes  touching  a  disputed  line,  he  did  agree  to  take 
the  land  by  the  ol<l  survey.  And  this  he  was  still 
willing  to  do  if  the  parties  would  make  good  to  him 
the  boundaries  called  for  by  the  old  title  papers  relat- 
ing to  the  land  ;  or  if  an  allowance  was  made  to  him 
for  the  deficiency  in  the  (juantity  sold  to  him. 

He  stated  further,  that  the  title  was  defective  as  to 
the  interests  of  Elisha  Bamett,  Mrs.  Turner  H.  Hen- 
ley, Mrs.  Robert  F.  Bamett  (who  did  not  execute  the 
deed)  and  George  C.  Barnett ;  and  he  insisted  that  he 
should  not  be  required  to  pay  more  of  the  purchase 
money  than  he  had  already  paid.  That  Elisha  Bamett 
had  never  eonveyed  to  him  any  title,  nor  could  he  do 
it,  having  sold  his  interest  in  the  land,  of  which  the 
defendant  was  ignorant  at  the  time  of  his  purchase. 
That  Mrs.  Henley's  title  could  not  be  made  good  to 
him,  as  he  had  been  informed  that  she  and  her  husband 
had  conveyed  her  interest  in  the  estate  previous  to  the 
defendant's  purchase.  That  Mrs.  Robert  F.  Bamett 
had  never  conveyed  her  title :  ]S^or  had  the  interest  of 
George  C.  Barnett  been  conveyed  to  him ;  but  as  be 
had  been  informed,  said  Bamett  had  conveyed  it  away. 
He  further  insisted,  that  if  his  accounts  were  al- 
lowed him,  independent  of  the  title  bond  which  be 
exhibited,  he  had  not  retained  enough  of  the  purchase 
money  to  imlemnity  him  against  the  defects  of  the 
title:  And  he  exhibited  with  his  answer  an  account 
of  his  payments  and  offsets  to  the  purchase  money. 
Among  the  items  in  this  account  was  one  of  seventy 
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cents  "  paid  for  recording  William  Nuckols'  power  of  1855. 

attorney  for  Nancy  Nuckok."  Term. 
The  deposition  of  Elisha  Barnett  was  taken,  and  he 


stated  that  he  sold  his  interest  in  the  land  to  Mayer  ^^" 
Pollack  in  1807.  Several  witnesses  proved  that  upon  Bamett 
the  purchase  of  the  land  by  Peers,  the  parries  com-  ^  ^^' 
menced  to  survey  it,  and  ran  some  of  the  lines,  when 
Peers  told  them  they  might  stop  the  survey,  and  he 
would  take  the  land  at  what  they  held  it,  or  by  the  old 
survey.  The  two  chain  carriers  did  not  remember 
which  of  these  expressions  he  used;  two  other  wit- 
nesses said  he  used  the  first  expression.  It  appeared 
that  the  first  bond  was  discharged,  but  there  was  some 
dispute  whether  this  was  done  by  the  application  of 
certain  credits  to  which  he  was  entitled,  or  otherwise. 

In  October  1835,  the  cause  came  on  to  be  heard, 
when  the  court  directed  a  commissioner  to  take  an  ac- 
count of  all  the  payments  which  had  been  made  by 
the  defendant  Alexander  M.  Peers  towards  the  dis- 
charge of  his  bonds  given  for  the  purchase  money  of 
the  land,  and  make  report  to  the  court:  And  upon  the 
application  of  Peers,  leave  was  granted  him  to  have  a 
survey  of  the  land  at  his  own  costs,  upon  giving  the 
plaintiflfs  reasonable  notice  of  the  time  of  making  the 
survey. 

The  commissioner  having  reported  that  Peers  had  • 
tailed  and  refused  to  attend  and  submit  his  vouchers  to 
the  commissioner,  so  as  to  enable  him  to  execute  the 
order  made  in  the  cause,  a  rule  for  an  attachment  was 
made  upon  Peers,  returnable  to  the  next  term.  But 
the  rule  was  to  be  discharged  if  he  should  in  the  mean 
time,  when  notified  by  the  commissioner,  appear  be- 
fore him  with  his  accounts  and  vouchers.  And  similar 
rules  were  made  upon  Peers  in  April  1838  and  Octo- 
ber 1839,  without  efifect. 

In  April   1842,  the  death  of  the  plaintiff  George 
South  worth  was  suggested,  and  William  Southworth, 
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1855.    his  administrator,  made  himself  a  party  plaiHtift.    In 
T^m.    January  1843,  the  court  made  an  order  for  an  account 
similar  to  that  made  in  October  183H.     And  in  July 


Peers  1843  the  commissioner  returned  his  report.  He  pre- 
Bamett  sented  three  statements  of  the  account.  In  all  of  them 
^™'  the  first  bond  was  considered  as  paid  off,  and  a  credit 
of  one  hundred  and  twenty  dollars  endorsed  on  the 
second  bond  was  allowed.  These  were  the  only  credits 
allowed  in  the  first  statement;  and  that  statement  the 
commissioner  considered  the  correct  one.  The  second 
statement  allowed  a  credit  of  seventy-eight  dollars,  for 
cattle  which  Peers  alleged  he  had  let  Southworthhave; 
and  in  the  third  statement  he  allowed  the  further 
credit  of  forty  dollars  and  sixty-nine  cents  on  each  of 
the  three  bonds  on  account  of  Henley's  interest  in  the 
land.  These  credits  Peers  had  claimed  in  the  account 
filed  with  his  answer,  but  of  which  he  furnished  no 
proof  to  the  commissioner;  nor  indeed  did  he  appear 
before  the  commissioner,  but  the  statements  were  made 
at  the  instance  of  Southworth's  administrator,  who 
stated  that  he  knew  nothing  about  the  credits,  and  re- 
quired proof  of  them. 

,  After  the  return  of  the  report  Peers  filed  fourteen 
exceptions  to  it.  And  he  filed  evidence  to  sustain  his 
exceptions.  The  third  exception  was  for  the  failure  to 
allow  him  a  credit  for  a  deficiency  of  fifly-three  acres 
in  the  quantity  of  land.  And  he  filed  the  report  of 
the  surveyor  made  under  the  order  in  the  cause;  from 
which  it  appeared  that  this  quantity  of  land  embraced 
within  the  bounds  of  the  survey,  was  included  in  the 
tracts  of  the  adjoining  proprietors,  and  was  in  their 
possession.  The  fifth  exception  related  to  Henley's 
interest  in  the  land,  which  Peers  alleged  he  had  pur- 
chased, and  which  the  evidence  filed  sustained.  The 
tenth  and  eleventh  exceptions  were  for  the  application 
of  credits  to  which  he  was  entitled,  to  the  satisfaction 
of  the  first  bond,   which   he   insisted  had  been  dis- 
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charged   otherwise.      The   thirteenth   and   fourteenth  1855. 

exceptions  were  for  defects  in  the  title.     The  evidence  xwm. 
on   this    subject  is   stated    by  Judge   Allen   in   his 


opinion.  ^^™ 

On  the  28th  of  September  1852,  the  cause  came  on  Barnett 
to  be  heard,  when  the  court  sustained  the  fifth  excep- 
tion, and  overruled  the  others;  and  a  statement  hav- 
ing been  made  correcting  the  first  statement  of  the 
commissioner  in  that  respect,  showing  that  there  was 
due  on  the  said  bonds  on  the  7th  day  of  March  1843, 
the  sum  of  eight  hundred  and  thirty-three  dollars  and 
twenty-three  cents,  of  which  four  hundred  and  eighty- 
five  dollars  and  seven£y-two  cents  was  principal,  it 
was  decreed  that  unless  the  defendant  Peers  should 
pay  that  sum,  with  interest  on  the  principal,  within 
six  months  from  the  decree,  the  trustees  in  the  deed, 
who  were  appointed  commissioners  for  the  purpose, 
should  proceed  to  sell  the  land  embraced  in  the  deed, 
in  the  mode  and  upon  the  terms  prescribed  in  the 
decree,  and  make  report  to  the  court.  And  the  rights 
of  Peers  under  the  title  bond  executed  to  him  by  the 
parties  w^ere  reserved  to  him.  From  this  decree  Peers 
applied  to  this  court  for  an  appeal,  which  was  allowed. 

Sianard  and  Bouldin^  for  the  appellant. 
Day^  for  the  appellees. 

Allen,  P.  delivered  the  opinion  of  the  court: 
A  distinction  seems  to  have  been  taken  by  some  of 
the  reported  cases,  as  to  the  relief  a  court  of  equity 
will  extend  to  a  vendee  who  has  accepted  his  deed 
with  covenants  of  general  warranty,  where  he  seeks 
to  enjoin  a  judgment  for  or  the  collection  of  the  pur- 
chase money,  and  the  case  where  the  vendor,  instead 
of  proceeding  against  the  vendee  personally,  is  at- 
tempting to  sell  the  land  under  a  deed  of  trust  or  by 
a  bill  in   equity;    that  although  the   facts   may   not 
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1865.    authorize  the  court  to  enjoin  the  collection  of  the  pur- 
Term.    ^^^^  money  by  a  proceeding  against  the  vendee  at 
law,  yet,  as  a  court  of  equity  reprobates  a  sale  of  land 


Peers 


^"  when  clouds  are  hanging  over  the  title,  it  will  for  the 
Bamett  benefit  of  the  parties,  and  the  security  of  the  pur- 
'  cha«er  at  any  sale  of  the  subject,  enjoin  or  refuse  to 
decree  a  sale  of  the  land  until  the  title  is  cleared  up. 
The  ease  of  Beall  v.  Liveley^  8  Leigh  658,  is  a  case  of 
the  first  class.  It  was  there  decided  that  where  a 
vendee  is  in  possession  of  land  under  a  conveyance 
with  general  warranty,  and  the  title  has  not  been 
questioned  by  any  suit  prosecuted  or  threatened,  such 
vendee  has  no  claim  to  relief  in  equity  against  the 
payment  of  the  purchase  money,  unless  he  can  ?how 
a  defect  of  title  respecting  which  the  vendor  wai? 
guilty  of  fraudulent  concealment  or  misrepresentation, 
and  which  the  vendee  had  at  the  time  no  means  of 
discovering.  In  Ralston  v.  Miller^  3  Rand.  44;  Koger 
V.  Kane^  5  Leigh  606 ;  Clarke  v.  Hardyrove^  7  Gratt. 
399,  this  court  has  extended  the  relief  to  cases  where 
the  vendee,  placing  himself  in  the  position  of  the 
superior  claimant,  can  show  clearlj'  that  the  title  is 
defective. 

The  principle  that  a  court  will  not  sell  or  permit 
a  sale  of  land  with  a  cl6ud  hanging  over  the  title,  is 
aflirmed  in  Lane  v.  TYdball,  Gilm.  130;  Gay  v.  Baa- 
cock,  1  Rand.  72;  Miller  v.  Argyle^  5  Leigh,  460. 

In  the  present  case,  which  was  a  bill  filed  to  subject 
the  land  to  sale  for  payment  of  the  purchase  money, 
in  conseiiuence  of  the  refusal  of  the  trustees  to  sell, 
the  appellant  resisted  the  sale,  first,  upon  the  ground 
of  a  deficiency  in  the  quantity;  and  secondly,  because 
the  complainants  had  failed  to  make  a  clear  title  to 
the  land  sold  and  conveyed  by  them. 

The  first  ground  is  not  assigned  as  error  in  the  pe- 
tition, and  is  clearly  untenable.  The  vendors  offered 
to  survey  the  land.     A  survey  was  in  part  actually 
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made  iii  the  presence  of  all  the  parties,  when  the  ap-  1855. 

pellant  stopped  the  survey,  declaring  himself  willing  ^^^ 
to  take  the  land  at  what  they  held  it,  be  it  more  or 


less.     The  contract  was  then  consummated ;  the  deed,     ^^^ 
and  a  deed  of  trust  to  secure  the  purchase  money  were  Baraett 
executed,  both  bearing  date  on  the  4th  of  January  1828. 

That  this  was  after  the  partial  survey,  is  shown  by 
the  testimony  of  Robert  Sneed,  from  which  it  appears 
that  at  the  time  of  the  purchase,  William  Sanders  was 
to  become  surety  for  the  purchase  money,  and  who  it 
seems  had  an  interest  in  the  purchase ;  that  When  they 
met  to  survey,  Sanders  refused  to  become  surety,  and 
the  appellant  agreed  to  give  a  deed  of  trust  on  his 
own  land  and  the  lafid  purchased,  on  Sanders'  con- 
senting to  relinquish  his  interest  in  the  purchase ;  and 
thereupon  they  commenced  to  survey  as  aforesaid. 
Whatever  right  the  appellant  may  have  had  to  the  sur- 
vey  under  the  first  purchase,  he  then  waived  it. 

As  to  the  title,  the  appellant  did  not  agree  to  rest 
upon  the  covenants  of  his  deed  alone.  The  parties 
contracted  with  a  full  knowledge  of  the  facts  in  regard 
thereto ;  and  on  the  same  day  the  deed  and  deed  of 
trust  were  executed,  the  appellant  took  from  the  ap- 
pellees, his  vendors,  a  bond  in  the  penalty  of  one 
thousand  dollars,  with  a  condition  which  recited  they 
had  sold  to  the  appellant  the  land  formerly  belonging 
to  William  Barnett  deceased,  in  which  land  Elisha 
Barnett's  interest  was  not  conveyed ;  and  binding  the 
parties  to  make  a  complete  title  to.  said  Elisha  Bar- 
nett's  and  others'  interest. 

Under  this  obligation  the  appellant  could  have  sued,, 
if  the  obligors  failed  to  make  a  title  in  a  reasonable 
time :  He  was  not  bound  to  wait  until  evicted.  The 
vendors,  in  executing  a  deed  with  covenants  of  war- 
ranty, had  not  fully  acquitted  themselves  of  all  obli- 
gation to  active  eifort  to  get  a  clear  title  for  the  vendee. 
The  burden  of  proof  did  not  devolve  on  him  to  show 
Vol.  XII — 53 


&  others. 
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1855.     an  eviction  or  a  suit  threatened  or  prosecuted,  or  that 
Te?m.    **»^   ^'^*1^   ^^^*^   clearly   defective.     The  defect  of  title 

was  admitted,  and  it  was  the  duty  of  the  appellees  to 

^^^  have  cured  it,  before  they  instituted  their  suit  or  called 
Barnett  on  the  trustees  to  sell.  The  conveyance  was  executed, 
and  the  appellant  gave  his  not^s  for  the  purchase 
money  on  the  4th  of  January  1828,  the  last  install- 
ment falling  due  on  the  1st  of  January  1832;  and  the 
suit  was  brought  on  the  2l8t  of  August  1834.  At  that 
time  the  appellees  were  the  defaulting  parties,  a.s  they 
claimed  the  whole  purchase  money  and  asked  for  a 
sale  of  the  whole  tract,  notwithstanding  their  failure 
to  make  a  clear  title  to  Elisha's  share.  The  appellant 
was  well  warranted  in  resisting  such  sale  until  the 
title  was  made.  He  however  did  not  ask  for  a  rescis- 
sion, but  objected  to  paying  for  the  land  until  his  title 
was  perfected  acccording  to  the  terms  of  the  deed  from 
the  complainants  to  him.  In  this  state  of  the  ease,  if 
the  appellees  had  procured  the  proper  deeds  and  re- 
leases at  any  time  before  final  decree,  they  would  then 
have  been  entitled  to  a  decree  for  their  purchase  money 
and  for  a  sale  of  the  land  to  pay  it;  for  then  the  prin- 
ciple settled  in  the  case  referred  to  would  not  have 
applied ;  the  court  would  not  have  been  decreeing  a 
sale  of  land  with  a  cloud  hanging  over  the  title.  But 
time  and  possession  may  eftect  the  same  thing  that  an 
actual  release  or  conveyance  would  have  done.  The 
conveyance  was  executed,  and  as  it  would  seem,  pos- 
session taken  under  it  as  early  as  1828.  Owing  to  the 
delays  in  the  progress  of  the  suit,  caused  in  part  ap- 
parently, by  the  claims  to  credits  asserted  by  the 
appellant,  and  his  contumacy  in  resisting  the  orders  of 
the  court  to  produce  his  vouchers  before  the  commis- 
sioner, no  decree  for  a  sale  was  rendered  until  the  28th 
of  September  1862,  upwards  of  24  years  after  the  sale 
and  conveyance.  Our  statute,  Code,  ch.  149,  §  1,  p. 
590,  limits  the  right  of  entry  to  fifteen   years  after 
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the  right  to  make  such  entry  shall  have  accrued:  and  1855. 

furthermore   allows  ten   years  within  which  persons  x^m. 
laboring  under  disabilities  may  enter  or  sue,  next  after 


the  time  such  person  shall  have  ceased  to  be  under    ^^^ 
disability.  Barnett 

The  appellant  did  not  suggest  in  his  answer  that  he 
had  been  disturbed  in  the  enjoyment  of  the  property. 
Xo  suggestion  of  smy  disturbance  was  made  before  the 
interlocutory  decree.  And  after  such  a  lapse  of  time, 
it  is  not  reasonable  to  suppose  that  there  could  be  any 
danger  of  such  disturbance. 

It  seems  there  were  nine  heirs  or  devisees  to  whom 
the  land  descended  or  was  devised.  The  answer  al- 
leges that  Elisha  Barnett's  share  has  never  been  con- 
veved.  Elisha  Barnett  is  examined  as  a  witness,  and 
deposes  that  he  had  conveyed  his  right,  title  and  inte- 
rest in  the  land  belonging  to  his  father,  to  Mayer  Pol- 
lack; and  a  deed  from  him  to  Mayer  Pollack  for  his 
ninth  part  of  said  land,  dated  and  recorded  in  1809,  is 
filed  as  an  exhibit.  Cisley  Pollack,  who  was  one  of 
the  heirs  or  devisees,  united  in  the  deed  to  the  appel- 
lant, conveying  in  her  own  right,  and  in  right  of 
Mayer  Pollack  deceased,  as  far  as  she  had  title.  Under 
this  conveyance  the  appellant  entered;  and  no  person 
claiming  under  Mayer  Pollack  appears  to  have  asserted 
any  adverse  claim ;  and  unless  they  labored  under  dis- 
ability, which  is  not  alleged,  the  presumption  is  that 
Mrs.  Pollack  had  title,  as  she  undertook  to  convey 
something;  or  that  those  entitled  have  acquiesced  in 
her  act.  Another  of  the  heirs,  George  C.  Barnett, 
seems  to  have  united  with  Elisha  in  a  deed  of  trust 
dated  and  recorded  in  1811,  conveying  their  interests 
in  the  estate,  real  and  personal,  of  their  father,  to 
secure  certain  debts.  There  is  nothing  to  show  that 
any  action  ever  took  place  under  that  deed,  or  that  any 
claim  was  ever  asserted  under  it.  And  after  a  lapse  of 
forty-one  years,  it  is  not  to  be  presumed  that  any  such 


420  COURT   OF   APPEALS   OF  VIRGINIA. 

1855.    claim  could  be  asserted  successfully.     George  C.  Bar- 
Term.    ^^^^  seems  to  have  left  the  country  and  died  unmarried; 
and  his  interest  to  have  passed  to  the  other  heirs,  and 


Peers 


^™    their  deed  conveyed  it  to  the  appellant,  except  the 

Bamett  part  which  descended  to  Elisha;  and  as  he  seems  to 

'have  lived  in  the  country,  and  not  to  have  labored 

under  any  disability,  his  deposition  having  been  taken 

as  late  as  1835,  time  would  bar  his  claim. 

It  is  further  objected  that  Mrs.  Turner  R.  Henley, 
who  with  her  husband  united  in  the  deed  to  the  ap- 
pellant, and  acknowledged  it  when  she  became  a 
widow,  had  previously  united  with  her  husband  in  a 
conveyance  to  another.  No  such  deed  is  filed.  There 
is  a  certificate  of  the  clerk  of  Goochland  county  that 
Turner  R.  Henley  has  executed  a  deed  of  trust  convey- 
ing all  the  interest  of  Henley  and  wife  in  the  real  and 
personal  estate  of  William  Barnett  deceased,  to  secure 
a  debt  of  one  hundred  and  six  dollars  and  thirty-four 
cents  due  to  R.  K.  Dabney.  The  inference  from  the 
certificate  is,  that  Mrs.  Henley  did  not  unite  in  it 
There  is  also  a  deed  filed  purporting  to  be  a  deed  from 
John  V.  Miller  to  John  Thompson,  jr.  dated  20th  July 
1844,  conveying  the  interest  of  Henley  and  wife  in  the 
land  and  personal  estate  of  William  Barnett  deceased; 
reciting  that  it  is  the  same  conveyed  to  said  Miller  by 
William  Gray  and  William  Miller,  trustees,  for  the 
benefit  of  R.  K.  Dabney,  in  a  deed  of  trust  executed 
by  Henley  and  wife  to  them,  by  deed  duly  recorded  on 
the  2l8t  of  September  1829.  This  would  be  anterior 
to  the  regular  acknowledgment  by  Mrs.  Henley  of  the 
deed  executed  by  the  heirs  to  the  appellant  But  in 
reference  to  this  share,  it  is  suflicient  to  say  it  does  not 
appear  she  ever  signed  or  acknowledged  the  deed  of 
trust  referred  to.  It  does  appear  she  has  regularly 
executed  the  deed  to  the  appellant;  that  he  has  held 
possession  under  it  for  his  own  use,  and  such  posses- 
sion would  bar  any  claim  under  the  deed  of  trust. 
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The  parties  seem  to  have  treated  this  matter  as  clear  1855. 

from  doubt.     The  appellant  claimed  to  be  entitled  as  xwm. 
assignee  for  value  of  T.  R.  Henley  of  his  entire  interest 


in  the  purchase  money  for  the  land.     His  exception  to     ^" 
the  report  of  the  commissioner  for  not  allowing  him  Bamett 
credit  for  this  interest,  was  sustained,  and  the  credit 
allowed  in  the  decree. 

It  is  further  objected  that  Mrs.  Robert  F.  Barnett 
did  not  unite  with  her  husband,  who  was  a  legatee,  in 
the  conveyance  to  the  appellant.  The  contingent 
right  of  dower  in  one-eighth  of  a  tract  of  two  hundred 
and  fifty-seven  acres  of  land  of  no  great  value,  is  too 
uncertain  and  trifling  to  create  such  a  cloud  over  the 
title  as  to  afl[ectits  price,  if  sold  under  the  decree. 

It  does  not  appear  that  Betsy  Southworth,  wife  of 
George  Southworth,  was  ever  examined  privily  and 
apart  from  her  husband.  But  she  was  a  plaintiflT  in 
this  suit.  On  the  death  of  her  husband  she  continued 
to  prosecute  it,  and  the  interlocutory  decree  for  a  sale 
is  in  her  name  as  widow.  A  sale  would  bind  her  right, 
and  upon  the  coming  in  of  the  report  and  final  decree, 
an  order  could  be  made  directing  her  to  execute  a  con- 
veyance, if  required. 

Mrs.  Nuckols,  another  of  the  heirs,  seems  to  have 
acted  by  her  attorney  in  fact  or  agent  William  Nuckols. 
No  objection  is  taken  in  the  answer  on  this  ground; 
and  in  the  account  filed  by  the  appellant,  and  his  ex- 
ceptions, he  claims  credit  for  a  fee  paid  for  recording  a 
power  of  attorney  from  Mrs.  Nuckols  to  William 
Nuckols.  The  objection  probably  was  not  made  be- 
cause the  parties  knew  of  the  existence  of  the  power. 

I  think,  upon  the  whole,  that  at  the  time  the  decree 
was  rendered,  in  the  absence  of  any  suggestion  that 
the  purchaser  in  possession  had  ever  been  disturbed, 
time  had  eflfected  what  it  was  originally  the  duty  of 
the  vendors  to  have  done,  quieted  the  title.  That 
there  was  no  danger,  after  such  long  and  exclusive  enjoy- 
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1855.  ment,  that  the  vendee  or  any  purchaser  at  the  sale 
Terai.  ^^"Id  ever  be  disturbed  by  the  assertion  of  any  of  the 
adverse  claims  relied  on  in  the  answer,  and  that  there 


P^rs    ^gjg  ^Q  error  in  subjecting  the  land  to  sale  when  the 
Barnett  decree  was  rendered. 

It  is  furthermore  objected  to  the  decree  that  the 
commissioner  and  the  court  erred  in  refusing  the  a|»pel- 
lant  various  credits  claimed  by  him.  The  appellees 
held  his  bonds,  and  the  duty  of  showing  payment  de- 
volved on  the  appellant.  As  early  as  October  1835, 
the  cause  was  referred  to  a  commissioner,  to  take  an 
account  of  payments;  and  from  that  time  down  to 
1843,  when  a  report  was  made,  repeated  efforts  were 
made  to  compel  the  appellant  to  appear  before  the 
commissioner  to  submit  his  accounts  and  vouchers  for 
examination.  The  appellees,  for  some  reason,  perhaps 
because  they  desired  a  hearing,  seemed  to  think  it  de- 
volved on  them  to  have  these  vouchers  exhibited,  and 
therefore  moved  for  rules  against  the  appellant  to  show 
cause  why  he  should  not  be  attached  for  his  failure  to 
exhibit  his  vouchers  of  payment,  if  he  had  any.  Their 
efforts  were  unsuccessful,  and  the  commissioner  was  at 
last  constrained  to  make  up  his  account  from  the  evi- 
dence then  in  the  record.  The  commissioner  rejected 
some  claims  set  forth  in  an  account  filed  by  the  appel- 
lant with  his  answer,  because  no  evidence  was  adduced 
to  sustain  them:  and  none  has  been  adduced  since. 
As  to  the  application  of  the  credits  to  the  first  bond; 
if  the  appellant  had  appeared  with  his  proof  before 
the  commissioner,  it  is  possible  he  might  *have  shown 
that  some  of  the  credits  applied  by  the  commis8i6ner 
to  the  bond  lifted  by  him,  were  applicable  to  the 
second  bond  with  which  he  has  been  charged.  But 
these  were  questions  which  should  have  been  raised 
before  the  commissioner,  who,  with  the  parties  before 
him,  and  when  the  transactions  were  fresh,  and  the 
parties  concerned  in  them  still  living,  might  have  ar- 
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rived  at  a  juet  conclusion.     As  the  case  stood  before  1856. 

him,  he  could  make  no  other  application  of  the  credits  -^^j^^ 
than  he  did;  and  if  the  appellant  is  injured  thereby,  it 


is  the  consequence  of  his  own  obstinacy  in  contuma-     ^^" 

cioiisly  refusing  to  obey  orders  entered  in  fact  for  his  Bamett 
,         £.  &  othera. 

own  beneiit. 

I  think  the  decree  was  correct  on  the  merits  at  the 
time  it  was  rendered:  But  I  am  further  of  opinion, 
that  as  the  appellant  was  in  no  default  when  the  bill 
was  filed,  he  was  entitled  to  his  costs  in  the  court  be- 
low; and  that  the  decree  in  giving  costs  against  him  is 
erroneous;  and  under  the  authority  of  Ross  v.  Gordon^ 
2  Munf.  289,  and  other  cases  since,  should  be  reversed 
as  to  the  costs,  with  costs  in  this  court  to  the  appellant; 
and  affirmed  in  all  other  respects. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  that  at  the  time  the  bill  was 
filed -the  appellant  was  in  no  default  in  resisting  a  sale 
of  the  laud  conveyed  to  him  until  his  vendors  had  com- 
plied with  the  terms  of  the  contract  appearing  in  the 
condition  of  the  bond  dated  the  4th  January  1828, 
filed  as  an  exhibit  with  the  answer. 

The  court  is  further  of  opinion',  that  as  the  parties 
might  have  perfected  the  title  at  any  time  before  the 
hearing,  so  as  under  the  pleadings  to  have  entitled 
them  to  a  decree  subjecting  the  land  t6  sale;  the  lapse 
of  time,  the  uninterrupted  enjoyment  and  possession 
of  the  land  under  the  deed,  the  absence  of  any  sugges- 
tion of  any  disturbance  or  the  assertion  of  any  adverse 
claim  had  at  the  time  the  decree  was  entered,  quieted 
the  title  in  the  appellant,  and  cured  all  such  defects  in 
the  title  set  forth  in  the  answer  or  disclosed  by  the 
record,  .as  should  operate  to  prevent  the  court  from 
subjecting  the  land  conveyed  to  sale  for  the  payment 
of  the  residue  of  the  purchase  money.  The  court  is 
therefore  of  opinion,  that  there  is  no  error  in  so  much 
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1855.    of  the  interlocutory  decree  as  directs  the  sale  of  the 
"Tem.    ^^^^  therein  mentioned. 

The  court  is  fiirther  of  opinion,  that  there  was  no 
error  in  refusing  to  allow  the  appellant,  for  the  alleged 
deficiency  in  the  quantity  of  the  land  sold,  or  in  over- 
ruling his  exceptions  so  far  as  the  same  were  overruled, 
and  in  ascertaining  the  balance  of  purchase  money  due 
from  him.  But  the  court  is  of  opinion,  that  as  the  ap- 
pellant was  in  no  default  in  objecting  to  a  sale  when 
the  suit  was  instituted,  he  was  entitled  to  his  costs; 
and  that  said  decree  was  erroneous  in  awarding  costs 
against  him.  It  is  therefore  decreed  and  ordered,  that 
so  much  of  said  decree  as  awards  costs  against  the  ap- 
pellant be  reversed  and  annulled,  that  the  residue  of 
said  decree  be  aflirmed,  and  that  the  appellees  pay  to 
the  appellant  his  costs  by  him  expended  as  well  about 
his  defense  in  the  Circuit  court,  as  in  the  prosecution 
of  his  appeal  aforesaid  here,  and  the  cause  is  remanded 
for  a  sale,  and  further  proceedings  in  order  to  ft  final 
^decree:  which  is  ordered  to  be  certified. 
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Ifticfimond. 


Term. 


Nixon  v.  Rose,  trustee.  1856. 

April 

May  21. 

Testatrix  bequeaths  slaves  to  A,  B  and  C  jointly,  upon  the  follow- 
ing trust:  To  be  held  by  them  in  trust  only  for  the  benefit  of 
her  daughter  E,  (a  married  woman,)  or  her  heirs.  And  as  it  is 
my  wish  to  guard  in  the  most  ample  manner  against  the  impru- 
dent sale  or  other  disposition  of  the  aforesaid  property,  during 
the  natural  life  of  E,  it  is  hereby  wholly  and  solely  confided  to 
the  discretion  of  the  aforesaid  trustees  A,  B  and  C,  in  what  man- 
ner the  said  £  shall  receive  and  enjoy  the  profits  arising  from 
the  hires  or  other  disposition  of  the  slaves  aforesaid.  And  in 
the  event  of  the  death  of  E  without  heirs  of  her  body,  then  all 
the  slaves  and  their  increase  to  R.    Held  : 

1.  E  took  an  absolute  interest  in  the  slaves ;  and  the  bequest 

over  is  void. 

2.  That  it  is  a  bequest  to  the  separate  use  of  E. 

3.  That  E  separately,  or  jointly  with  her  husband,  had  no 

power  to  alienate  the  slaves  during  her  coverture. 

4.  That  the  trustees  may  permit  E  and  her  husband  to  take 

possession  of  the  slaves,  and  thus  enjoy  the  profits  of 
them. 

5.  Two  of  the  trustees  having  died  since  the  death  of  the  tes- 

tatrix, the  legal  title  survived  to  the  third ;  and  he  may 
maintain  an  action  to  recover  one  of  the  slaves  which 
had  been  sold  by  the  son  in  law  of  E,  with  her  consent. 

This  was  an  action  of  detinue  to  recover  a  slave, 
brought  in  the  Circuit  court  of  Buckingham  county  in 
December  1848,  in  which  Gustavus  A.  Rose,  the  sur- 
vivor of  three  trustees,  was  plaintiflF,  and  George  W. 
Nixon  was  defendant.  Upon  the  trial  the  jury  found 
a  special  verdict,  which  showed  the  following  facts : 

That  Mrs.  Caroline  M.  Rose  died  in  1809,  leaving  a 
daughter  Emily,  then  married  to  William  R.  Coupland. 
By  her  will  she  bequeathed  to  Gustavus  A.  Rose  and 
two  others,  who  had  died  before  this  action  was  com- 
menced, jointly,  six  slaves  by  name,  upon  the  following 
Vol.  XII — 54 
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1855.    trust:  "To  be  held  by  them  in  trust  only  for  the  use 
Tem.    ^^^  benefit  of  my  daughter  Emily  Coupland  or  her  heirs. 

And  as  it  is  my  wish  and  desire  to  guard  in  the  most 

^^*^^  ample  manner  against  the  imprudent  sale  or  other  dis- 
Roee,  position  of  the  aforesaid  property,  during  the  natural 
life  of  the  said  Emily  Coupland,  it  is  hereby  wholly 
and  solely  confided  to  the  discretioh  of  the  aforesaid 
trustees,  (naming  them,)  in  what  manner  the  said 
Emily  Coupland  shall  receive  and  enjoy  the  f>rofit8 
arising  from  the  hire  or  other  disposition  of  the  slaves 
aforesaid.  And  in  the  event  of  the  death  of  the  said 
Emily  Coupland  without  an  heir  or  heirs  of  her  body, 
then  and  in  that  case,  I  desire  that  all  the  slaves  and 
their  increase  may  be  given  up  to  my  son  Gustavus  A. 
Rose,  or  his  heirs  forever." 

That  after  the  death  of  Mrs.  Rose,  the  slaves  passed, 
with  the  assent  of  the  trustees,  into  the  possession  of 
William  R.  and  Emily  Coupland,  and  have  so  remained 
except  as  herein  after  stated :  That  Mrs.  Coupland  has 
an  only  daughter  Nancy,  married  to  Wiltshire  M. 
Lewis;  and  Mr.  and  Mrs.  Coupland,  upon  the  mar- 
riage of  Nancy,  put  her  husband  and  herself  into  pos- 
session of  two  of  the  trust  slaves,  being  children  of 
one  of  those  named  in  the  deed.  That  previous  to 
1848  Lewis  had  been  thus  in  possession  of  the  slave, 
for  the  recovery  of  which  this  action  was  instituted, 
for  five  years,  under  an  agreement  with  Mrs.  Coupland 
to  pay  her  fifty  dollars  a  year  hire  for  him ;  when,  he 
then  living  in  the  town  of  Lynchburg,  and  being 
pressed  for  money,  Mr.  and  Mrs.  Coupland,  on  the  9th 
of  December  1847,  executed  a  paper  under  their  hands 
and  seals,  by  which  in  consideration  of  tfieir  affection 
for  said  Lewis,  and  of  one  dollar,  they  conveyed  to 
him  this  and  the  other  slave  which  had  been  put  into 
his  possession  as  aforesaid. 

That  Lewis  not  having  been  able  to  raise  money  by 
pledging  the  slaves,  he  about  Febniary  1848,  received 


Nixon 

V. 
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letters  from  Mrs.  Coupland'authorizing  hira  to  sell  this  1856. 
slave;  and  he  thereupon  took  him  to  Richmond  and  xerai. 
sold  him  to  the  defendant  for  the  price  of  about  live 
hundred  and  sixty  dollars. 

That  Mr.  and  Mrs.  Coupland  had  resided  in  the  Rose, 
county  of  Cumberland  since  1819.  And  none  of  the 
trustees  have  had  any  active  agency  in  the  manage- 
ment of  the  property  for  the  last  twenty  years;  but 
have  left  the  same  to  the  management  of  Coupland 
and  wife;  but  Coupland  and  wife  always  held  and 
claimed  the  slaves  under  the  bequest  aforesaid.  K 
upon  these  facts  the  law  was  for  the  plaintiff,  they 
tbund  for  him,  and  assessed  the  value  of  the  slave  at 
five  hundred  and  sixty  dollars,  and  the  damages  for 
his  detention  at  two  hundred  dollars.  And  upon  this 
verdict  the  court  gave  a  judgment  for  the  plaintiff. 
Whereupon  Nixon  applied  to  this  court  for  a  mper- 
sedeas^  which  was  awarded. 

7  fie  Attorney  General^  for  the  appellant. 
Irving  ^  Johnson^  for  the  appellee. 

MoNCURE,  J.  I  think  that  the  bequest  of  slaves 
and  other  property  made  by  Mrs.  Rose  to  trustees  for 
the  use  and  benefit  of  her  daughter  Mrs.  Coupland,  or 
her  heirs,  was  of  an  absolute  interest  in  the  property, 
and  not  of  a  life  estate  only;  and  that  the  limitation 
over  to  her  son  Gustavus  A.  Rose  or  his  heirs  forever, 
in  the  event  of  the  death  of  her  said  daughter  without 
an  heir  or  heirs  of  her  body,  is  void  for  remoteness. 
The  cases  on  this  subject  are  very  numerous;  and  it 
is  unnecessary  to  review  or  even  cite  them ;  as,  in  the 
view  which  I  take  of  this  case,  it  is  immaterial  whe- 
ther the  said  bequest  be  of  an  absolute  or  of  a  life 
estate.  I  will  consider  it,  for  the  purposes  of  this 
case,  as  a  bequest  of  an  absolute  estate. 

I  am  of  opinion  that  it  is  a  bequest  for  the  separate 


trustee. 
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1856.     use  of  Mrs.  Coupland.     Among  the  words  which  have 
Tem.    ^^^^  held,  per  se^  and  independently  of  any  contrary 

intention  to  be  collected  from  other  parts  of  the  will, 

^^°    to  create  a  trust  for  the  wife's  separate  use,  are  the 

^Boee,  following:  "For  her  sole  use  and  benefit;"  "for  her 
sole  use;"  "for  her  livelihood;"  "for  her  own  use  and 
benefit,  independent  of  any  person;"  "that  she  should 
receive  and  enjoy  the  issues  and  profits."  2  Roper 
on  Legacies  by  White  1414.  White's  Leading  Cases 
in  Equity,  65  Law  Libr.  366,  876.  But  no  particular 
form  of  words  is  necessary;  and  whenever  it  appears, 
either  from  the  nature  of  the  transaction,  or  from  the 
whole  context  of  the  instrument,  that  the  wife  was 
intended  to  have  the  property  to  her  sole  use,  that 
intentioq  will  prevail.  2  Bright  on  Husband  and 
Wife  211.  Though  it  seems  that  the  intention  to  grive 
her  such  an  interest,  in  opposition  to  the  legal  rights  of 
her  husband,  must  be  clear  and  unequivocal.  Id.  206. 
In  the  case  under  consideration,  whether  we  look  to 
the  particular  words  used  or  the  whole  context  of  the 
will,  the  intention  of  the  testatrix  to  exclude  the 
marital  rights  of  the  husband,  and  secure  the  property 
to  the  separate  use  of  the  wife,  is  plainly  apparent 
In  the  first  place,  the  property  is  given  to  trustees; 
which  is  a  circumstance  in  favor  of  the  intention  to 
give  it  to  the  wife's  separate  use,  though  not  of  itself 
a  suflicient  evidence  of  such  intention.  2  Roper  1415. 
In  the  second  place,  it  is  "  to  be  held  by  them  in  trust, 
only  for  the  use  and  benefit "  of  the  wife  or  her  heirs. 
These  words  are  at  least  as  strong  as  some  of  those 
which,  we  have  seen,  have  been  held,  per  se^  to  create 
a  trust  for  separate  use.  It  is  difficult  to  perceive  any 
substantial  difl^erence  between  the  words  "  only  for  the 
use  and  benefit  of  the  wife,"  and  the  words,  "  for  her 
sole  use  and  benefit,"  or  the  words  "for  her  own  use 
and  benefit,  independent  of  any  person."  In  the  third 
place,  the  testatrix  expresses  her  "  will  and  desire  to 
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guard  in  the  most  ample  manner  against  the  imprudent     1866. 

sale  or  other  disposition  of  the  property"  during  the    xem. 

life  of  the  wife;    and   for  that  purpose,  wholly  and 

solely  confides  it  to  the  discretion  of  the  trustees,  in 

what  manner  the  wife  "  shall  receive  and  enioy  the     Roee. 

trustee 
profits  arising  from  the  hire  or  other  disposition  of  the 

slaves  aforesaid." 

Here  an  intention  is  plainly  indicated  that  neither 
the  wife  nor  the  husband  should  have  a  right  to  sell  or 
otherwise  dispose  of  the  property ;  which  is  inconsis- 
tent with  the  idea  of  its  being  given,  subject  to  his 
marital  rights ;  in  which  case  the  jiis  dispotiendi  would 
have  been  a  necessary  incident.  It  is  wholly  and 
solely  confided  to  the  discretion  of  the  trustees  in  what 
manner  the  wife  (not  the  husband,  nor  even  the  hus- 
band and  wife)  "  shall  receive  and  enjoy  the  profits." 
These  are  the  very  words  which  are  used  in  Tyrrell 
V.  HopCy  2  Atk.  R.  658 ;  and  which  the  master  of  the 
rolls  observed  could  admit  of  no  other  construction 
than  that  the  property  should  be  for  the  wife's  separate 
use.  He  asked  to  what  end  she  should  receive  the 
profits  if  they  were  to  be  the  husband's  property  the 
next  moment ;  and  added  that  the  word  "  enjoy  "  was 
very  strong  to  imply  a  separate  use  to  the  wife.  2 
Bright  211.  The  intention  to  create  a  trust  for  the 
wife's  separate  use  is  at  least  as  plain  in  this  case  as  is 
that  of  West  v.  West's  ex'ors,  3  Rand.  373,  in  which 
this  court  unanimously  held  that  a  separate  estate  was 
given.  See  also  Scott  v.  Gibbon^  5  Munf.  86,  Smith  v. 
Smithes  adm'rs,  6  Id.  581;  Markham  v.  Guerrant^  4 
Leigh  279;  Lewis  y.  Adams ^  6  Id.  320;  and  Perkins' 
trustee  v.  Dickinson^  3  Gratt.  335. 

I  am  further  of  opinion  that  Mrs.  Coupland  has  no 
power  to  alien  her  separate  estate  or  any  part  of  it. 
The  jus  disponendi  is  an  inseparable  incident  of  pro- 
perty held  by  a  person  who  is  sui  juris.  But  nothing 
is  now  better  settled  than  that  it  may  be  severed  from 
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1855.    the  separate  estate  of  a  feme  covert     2  Bright,  eh.  vii, 

Tem.    P-  274;   Steedman  v.  Poole,  6  Hare's  R.  193,  31  Eng. 

Ch.  R.  193 ;  and  other  cases  cited  by  Bright.     In  re- 

v^*^    spect  of  her  separate  estate  she  is  considered  in  equity 

Rose,     as  a  fane  sole,     "  Her  faculties  as  such  and  the  nature 
trustee  * 

and  extent  of  them  (says  Lord  Langdale,)  are  to  be 

collected  from  the  terms  in  which  the  gift  is  made  to 
her,  and  will  be  supported  by  equity  for  her  protec- 
tion."— "If  the  gift  be  made  to  her  sole  and  separate 
use  without  more,  she  has,  during  coverture,  an  alien- 
able estate  independent  of  her  husband.  If  the  gift 
be  made  for  her  sole  and  separate  use,  without  power 
to  alienate,  she  has  during  the  coverture,  the  present 
enjoyment  of  an  unalienable  estate  independent  of  her 
husband." — "  The  separate  estate  may,  and  often  does, 
exist  without  the  restriction,  but  the  restriction  has  no 
independent  existence ;  when  found,  it  is  a  modification 
of  the  separate  estate,  and  inseparable  from  it."  T\il- 
lett  V.  Armstrong,  1  Beav.  R.  1,  17  Eng.  Ch.  R.  132, 
"  When  the  court  first  established  the  separate  estate, 
(says  Lord  Cottenham)  it  violated  the  laws  of  property 
between  husband  and  wife ;  but  it  was  thought  bene- 
ficial, and  it  prevailed.  It  being  once  settled  that  a 
wife  might  enjoy  a  separate  estate  as  a  feme  sole,  the 
lavys  of  property  attached  to  this  new  estate,  and  it 
was  found,  as  part  of  such  law,  that  the  power  of 
alienation  belonged  to  the  wife,  and  was  destructive 
of  the  security  intended  for  it.  Equity  again  inter- 
fered, and  by  another  violation  of  the  laws  of  property', 
supported  the  Validity  of  the  prohibition  against  aliena- 
tion." Same  Case,  on  appeal,  4  Mylne  &  Craig,  377, 
18  Eng.  Ch.  R.  405. 

This  is  the  doctrine  in  England.  In  the  United 
States,  the  right  to  restrict  the  power  of  alienation  of 
a  separate  estate  is  universally  admitted.  In  many  of 
the  states  it  has  even  been  held  that  the  wife  has  no 
such  power,  unless  it  be  given  her  by  the  instrument 
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which  creates  the  estate.     It  has  heen  so  held,  it  seems,     1855. 
ill  South  Carolina,  Pennsylvania,  Tennessee  and  Mis-    xerm. 

sissippi.     See  the  cases  cited  in  the  notes  of  Hare  and  — ; 

Wallace  to  White's  Equity  Cases,  65  Law  Libr.  370-378.  ^'^^"^ 
In  the  case  of  the  Metkodisi  Episcopal  Church  v.  Rose, 
Jaques^  3  John.  Ch.  R.  77,  Chancellor  Kent  was  of 
opinion,  that  "instead  of  holding  that  the  wife  is  a 
feme  sole  to  all  intents  and  purposes  as  to  her  separate 
property,  she  ought  only  to  be  deemed  a  fertie  sole^  suh 
modo,  or  to  the  extent  of  the  power  clearly  given  by 
the  settlement.  Instead  of  maintaining  that  she  has 
an  absolute  power  of  disposition  unless  specially  re- 
strained by  the  instrument,  the  converse  of  the  propo- 
sition would  be  more  correct,  that  she  has  no  power 
but  what  is  specially  given  and  to  be  exercised  only  in 
the  mode  prescribed,  if  any  such  there  be." — "  Per- 
haps we  may  say,  that  if  the  instrument  be  silent  as 
to  the  mode  of  exercising  the  power  of  appointment 
or  disposition,  it  intended  to  leave  it  at  large  to  the 
discretion  or  necessities  of  the  wife ;  and  this  is  the 
most  that  can  be  inferred."  On  appeal  to  the  Court 
of  errors  this  opinion  was  pronounced  to  be  erroneous, 
and  it  was  held  that  a  feme  covert  may  dispose  of  her 
separate  estate  as  if  she  were  Sifeme  sole,  unless  spe- 
cially restrained  by  the  instrument  under  which  she 
acquires  it;  and  that  the  specification  of  any  par- 
ticular mode  of  exercising  her  disposing  power,  does 
not  deprive  her  of  the  right  to  pursue  any  other  mode 
not  expressh',  or  by  necessary  construction,  negatived 
in  the  settlement.  17  John  R.  548.  In  Virginia,  the 
right  to  restrain  or  interdict  the  power,  has  been  ex- 
pressly recognized  and  affirmed  in  several  cases.  West 
V.  West's  ex'oTj  3  Rand.  373;  Vizomieau  v.  Pegram,  2 
Leigh  183;  Williamson  v.  Beckham^  8  Leigh  20;  Lee 
V.  The  Bank  of  the  U.  S.  9  Leigh  200.  The  only  ques- 
tion seems  to  have  been  whether  the  specification  of 
one  mode  of  disposition  in  the  settlement  is  an  implied 
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1855.    exclusion  of  the  right  to  pursue  any  other:  and  that 
Twm.    question  seems  not  yet  to  he  finally  settled.     Judge 
Tucker  maintained  the  affirmative  side  of  the  question 


^^5^°    in  the  two  cases  last  cited :  and  the  decision  of  the 


V. 


Rose,  first  of  the  two  cases,  so  far  at  least  as  he  was  con- 
cerned,  was  founded  on  that  view.  Judge  Cabell,  on 
the  other  hand,  was  decidedly  of  opinion  that  even  in 
regard  to  personal  property  the  weight  of  authority  is 
the  other  way;  but  in  regard  to  real  estate,  (which  a 
fenie  covert  may  dispose  of  in  the  mode  prescribed  by 
the  statute  unless  interdicted  by  the  instrument  which 
settles  it  upon  her,  and  can  dispose  of  only  in  that 
way  unless  authorized  by  such  instrument  to  dispose 
of  it  in  some  other,)  he  maintained  that  the  grant  of 
authority  to  dispose  of  it  in  some  other  way  does  not, 
of  itself,  exclude  the  power  to  dispose  of  it  in  the 
statutory  mode.  He  could  not  perceive  the  force  of 
the  argument  which  infers'  diminution  of  power  from 
its  extension;  nor  how  the  express  grant  of  a  power 
which  the  wife  without  such  grant  had  not^  can  be 
made  to  take  from  her  a  power  which  she  had  without 
the  grant.  He  distinguished  the  case  of  Lee  v.  The 
Bank  of  (he  U.  S.  in  which  this  opinion  was  given, 
from  the  case  of  Williainsoii  v.  Beckham^  on  the  ground 
that  in  the  latter  an  intention  to  exclude  all  other 
modes  of  alienation  than  that  prescribed  in  the  settle- 
ment was  apparent  upon  its  face.  Judge  Brocken- 
brough  concurred  in  Judge  Cabell's  opinion,  which 
prevailed,  the  court  being  composed  of  three  judges. 
See  Woodson^  trustee^  v.  Perkins^  5  Gratt  345. 

The  right  to  restrain  or  interdict  the  power  of 
alienation  of  a  separate  estate  being  thus  established, 
the  question  now  arises,  whether  such  right  was  exer- 
cised by  the  testatrix  in  this  case  ?  I  think  that  it 
was.  It  is  not  necessary  that  the  power  should  be 
excluded  in  express  terms.  It  may  be  excluded  by 
implication.     Its   exclusion  is  often,  if  not  generally. 
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necessary  to  effectuate  the  objects  of  the  settlement,     1S55. 
and  to  protect  the  wife  as  well  from  her  own  weakness,    xem. 

as  from  the  power  and  influence  of  her  husband.     The  — ; 

law  therefore  favors  the  intention  to  exclude  it,  and  ^^^^^ 
will  ffive  effect  to  such  intention  whenever  it  can  be  Rose, 
ascertained  by  a  fair  construction  of  the  settlement. 
The?e  can  be  no  doubt,  I  think,  of  the  intention  of 
the  testiitrix  in  this  case  to  exclude  the  power  of 
alienation.  Such  a  pbwer  would  be  inconsistent  with 
the  express  terras,  and  the  whole  frame  and  purpose 
of  the  settlement.  The  testatrix  expresses  her  wish 
and  desire  to  guard  in  the  most  ample  manner  against 
the  imprudent  sale  or  other  disposition  of  the  property 
during  the  life  of  the  wife,  and  wholly  and  solely 
confides  to  the  discretion  of  the  trustees  in  what 
manner  the  wife  shall  receive  and  enjoy  the  profits  of 
the  property;  which  property,  in  the  event  of  the 
death  of  the  wife  without  an  heir  or  heirs  of  her  body, 
is  directed  to  be  given  up  to  Gustavus  A.  Rose,  or  his 
heirs  forever.  Could  plainer  language  have  been  used 
to  show  the  intention  of  the  testatrix  that  the  wife 
should  receive  and  enjoy  only  the  profits,  and  should 
have  no  power  to  dispose  of  the  property  itself? 
Would  not  the  existence  of  such  a  power  be  in  conflict 
with  the  declared  intention  of  the  testatrix,  not  only 
in  regard  to  the  wife,  but  also  in  regard  to  Gustavus 
A.  Rose?  Although  the  limitation  to  the  latter  may 
be  void,  it  yet  serves  in  part  to  show,  if  the  fact  be 
not  otherwise  sufficiently  shown,  that  the  power  to 
dispose  of  the  property  was  not  intended  to  be  given 
to  the  wife.  It  cannot  be  necessary  to  say  any  thing 
more  on  this  branch  of  the  subject. 

If  the  power  of  disposition  was  not  given  by  the 
will  it  has  not  been  acquired  by  any  thing  which  has 
since  happened  in  this  case.  It  can  arise  from  no  act 
or  laches  of  the  trustee;  who,  no  more  than  the  wife 
or  her  husband,  can  defeat  the  provisions  of  the  settle- 
VoL.  XII — 66 
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1855.    ment.     The  possession  of  the  husband  and  wife  was 
Tera.    consistent  with  the  trust,  and  was  a  mode  of  enjoymeut 
of  the  profits  of  the  property  which  the  trustees  had 


^^^^^    a  right  to  permit. 

Rose,  It  results  from  what  I  have  said,  if  it  be  well 
founded,  that  neither  Coupland  and  wife  nor  Mrs. 
Coupland  had  any  power  to  sell  or  convey  the  slave  in 
controversy;  and  consequently  that  the  plaintiff  in 
error,  who  claims  only  under  them,  is  not  entitled  to 
the  slave.  It  now  remains  only  to  enquire  whether  the 
defendant  in  error  is  entitled. 

The  bequest  was  to  three  trustees  jointly,  of  whom 
the  defendant  in  error  is  the  sole  survivor.  There  can 
be  no  doubt  but  that  the  three  trustees,  if  all  alive, 
would  be  entitled  to  demand,  recover  and  hold  the 
slave  in  trust  under  the  will.  The  interposition  of 
trustees  seems  at  one  time  to  have  been  considered 
necessary  to  protect  the  wife's  separate  interest.  It 
has  been  long  settled,  however,  that  if  no  trustees  be 
interposed  by  the  settlement,  the  husband  will  be  held 
in  equity  to  be  a  trustee  for  the  wife.  Still,  it  is 
generally,  if  not  always,  better  to  have  disinterested 
trustees;  who  will  be  appointed  by  a  court  of  equity 
if  necessary.  The  legal  title  remains  in  the  trustees 
during  the  continuance  of  the  trust;  whether,  in  its 
general  character,  it  be  an  active  or  a  passive  trust: 
for  it  is  liable  at  any  time  to  be  stimulated  to  activity 
by  any  attempt  to  divert  the  property  from  the  pur- 
poses of  the  trust.  In  this  case  a  large  discretion  was 
given  to  the  trustees  in  the  management  of  the  pro- 
perty. Though  they  were  authorized,  in  their  discre- 
tion, to  permit  the  husband  and  wife  to  hold  it,  yet 
they  had  a  right  to  take  possession  at  any  time,  and  it 
was  their  duty  to  do  so  whenever  the  safety  of  the 
property  required  it.  Whether,  the  trust  being  joint 
the  defendant  can  alone  perform  it  or  not,  the  legal 
title  to  the  property  is  in  him  by  survivorship,  and  he 
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has  therefore  a  right  to  recover  it  at  law.     A  right  of     1855. 
action  accrued  to  him  for  the  slave  in  controversy  at    x^ttq. 
the  time  of  the  sale  to  the  plaintiff  in  error,  who 
became  responsible  for  hires  a)so  from  that  time  as  a 
legal  incident  of  property  wrongfully  withheld  from 
the  legal  owner.     Whether  the  plaintiff  in  error  is 
entitled  to  any,  and  if  any,  what  relief  in  equity,  is  a 
question  which  it  is  unn^ecessary,  and  would  be  im- 
proper, to  decide  in  this  case. 
I  am  for  affirming  the  judgment. 

The  other  judges  concurred  in  the  opinion  of  Mon- 

CURE,  J. 

Judgment  affirmed. 
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1855.  Addington  V.  Ethbridgb,  coroner. 

April 
Term. 

(Abeent  Axlbn,  P.) 

May  22. 

H,  a  merchant,  conveys  to  L  all  his  stock  of  goods,  and  the  store- 
house for  the  current  year,  in  trust  to  pay  certain  debts  described 
in  the  deed.  And  the  deed  provides,  that  H  shall  keep  possee- 
sion  of  and  sell  the  stock  of  goods  in  the  usual  line  of  his  trade, 
'  and  occupy  the  store,  until  default  in  the  payment  of  any  of  the 
debts  secured,  and  until  the  trustee  shall  be  requested  by  any  of 
the  said  creditors  to  close  the  deed  by  a  sale.  The  deed  is 
fraudulent  per  se^  and  void  as  to  the  creditors  of  H. 

This  wa«  an  action  of  debt  in  the  Circuit  court  of 
Norfolk  county  upon  an  indemnifying  bond  brought 
by  William  Etheridge,  coroner,  acting  as  sherift,  for 
the  benefit  of  William  M.  Levy,  against  William  H. 
Addington  and  two  others,  his  sureties  in  the  bond. 
On  the  trial  the  plaintiff  introduced  a  deed  bearing 
date  the  19th  of  January  1852,  and  recorded  the  same 
^ay?  by  which  Walter  P.  Harrison,  a  merchant  of 
.  J^ortsmouth,  conveyed  to  William  M.  Levy  all  his 
stock  of  goods  and  store  furniture  in  the  store  occupied 
by  said  Harrison,  and  also  the  store  for  the  balance  of 
the  year,  in  trust  to  pay  certain  debts  described  in  the 
deed.  These  debts  were  divided  into  four  classes,  and 
were  to  be  paid  in  the  order  of  the  classes.  The  two 
first  embraced  debts  for  which  negotiable  notes  had 
been  given  and  discounted  for  the  benefit  of  Harrison, 
and  which  would  fall  due,  one  of  them  within  three 
days  of  the  date  of  the  deed,  and  the  others  at  from 
thirty  to  ninety  days. 

The  deed  provided  that  Harrison  should  keep  pos- 
session of  and  sell  the  stock  of  goods,  in  the  usual 
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line  of  his  trade,  and  occupy  the  store,  until  default  in  1855. 

the  payment  of  any  of  the  debts  secured,  or  until  the  xe?m. 
trustee  should  be  requested  by  any  of  the  said  creditors 


to  close  the  deed  by  a  sale.     And  then  the  trustee  was  "^^^^n^" 
authorized  to  sell  and  pay  according  to  the  order  of      v. 
priority  stated  in  the  deed.  ridge, 

It  was  also  proved  that  Addington  was  a  creditor  of  <»r^^«r« 
Harrison  by  judgment  confessed  after  the  deed  was  re- 
corded, and  that  he  had  recorded  an  execution  on  the 
goods  to  satisfy  his  judgment;  and  that  all  the  pro- 
ceedings under  the  said  levy  were  regular. 

After  the  evidence  was  closed,  the  defendants  moved 
the  court  to  instruct  the  jury  as  follows  : 

First.  That  if  they  believed  that  the  said  deed  from 
Harrison  to  Levy  was  given  with  intent  to  delay, 
hinder  or  defraud  creditors  of  what  they  were  lawfully 
entitled  to,  that  the  said  deed  is  void  as  to  said  credi- 
tors. 

Second.  That  the  fact  that  the  goods  mentioned  in 
the  said  deed  were,  by  the  authority  ot  the  said  deed 
itself,  to  remain  in  the  possession  of  the  said  Harrison, 
as  in  the  said  deed  mentioned ;  and  that  he  was  thereby 
empowered  to  make  sales  of  them,  as  in  the  said  deed 
mentioned,  and  to  account  to  the  said  Levy  the  trus- 
tee, as  required  by  the  said  deed,  rendered  the  said 
deed  fraudulent  and  void  per  se  as  against  the  defen- 
dant Addington.  But  the  court  refused  to  give  the 
instructions,  and  the  defendant  excepted.  There  was 
a  verdict  and  judgment  for  the  plaintiff  for  one  thou- 
sand five  hundred  dollars.  And  thereupon  Adding- 
ton applied  to  this  court  for  a  supersedeas,  which  was 
awarded. 

Tazewell  Taylor,  for  the  appellant. 
Patt(Mj  for  the  appellee. 

Daniel,  J.  delivered  the  judgment  of  the  court : 
It  seems  to  the  court,  that  as  it  appears  from  the 
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1855.    bill  of  exceptions  that  no  evidence  was  offered  to  prove 
Tem.    ^^^  intent  with  which  the  deed  from  Harrison  to  Levy, 


therein  set  forth,  was  executed,  other  than  such  as  was 
ton^'  afforded  by  the  provisions  of  the  deed  itself,  the  ques- 
V.       tion  whether  the  said  deed  was  fraudulent  per  se  or  not, 
ridge,    ^as  one  to  be  decided  by  the  court  on  an  inspection 
coroner,  ^f  qq\^[  deed,  and  not  proper  to  be  submitted  to  the 
jury;  and  as  the  first  instruction  proposed  by  the  plain- 
tiffs in  error  sought  to  refer  that  question  to  the  jury, 
it  was  not  an  error  in  the  Circuit  court  to  refuse  to 
give  said  instruction. 

It  seems  further  to  the  court,  that  the  clause  in  said 
deed,  by  which  it  was  stipulated  that  the  grantor  W. 
P.  Harrison  should  keep  possession  of  and  sell  the 
stock  of  goods  thereby  conveyed,  in  the  usual  line  of 
his  trade,  and  hold,  occupy  and  enjoy  the  store  until 
default  in  the  payment  of  any  of  the  debts  thereby 
secured,  or  until  the  trustee  William  M.  Levy  should 
be  requested  by  any  of  the  creditors  in  said  deed  men- 
tioned to  close  said  deed  by  sale,  is  explained  by  the 
clause  immediately  succeeding,  in  which  it  is  declared 
that  the  said  trustee  is  thereby  empowered,  in  the 
event  of  default  in  the  payment  of  any  of  the  said 
debts  by  the  said  Harrison,  when  at  maturity,  upon 
the  request  of  any  of  the  said  creditors,  to  dispose  of 
the  property  in  said  deed  conveyed ;  and  that  it  vsras 
the  purpose  of  the  grantor  in  said  deed  to  retain  to 
himself  the  power  to  keep  possession  of  and  sell  the 
said  stock  of  goods  until  default  should  be  made  in 
the  payment  of  said  debts,  and  until  the  trustee  should 
be  requested  by  any  of  the  creditors  to  close  the  deed 
by  sale. 

And  it  seems  further  to  the  court,  that  this  power 
is  one  incompatible  with  the  avowed  purpose  of  the 
grantor  to  fiirnish  an  indemnity  to  his  creditors;  is 
equivalent  in  its  effects  to  a  power  of  revocation ;  and 
fully  adequate  to  the  defeat  of  the  provisions  of  the 
deed.     And  therefore,  that  said  deed  is,  according  to 
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the  principles  adjudicated  by  this  court  in  the  cases  of  1856. 
Lang  v.  Lee^  3  Rand.  410,  Sheppard  v.  Turpin,  3  Gratt.  xem. 
373,  fraudulent  j9er  se,  null  and  void. 

And  it  seems  therefore  further  to  the  court,  that  the 
Circuit  court  erred  in  refusing  to  give  the  second  in- 
struction asked  for  by  the  plaintiffs  in  error. 

It  is  therefore  considered  by  the  court,  that  the 
judgment  of  the  said  Circuit  court  be  reversed  and  an- 
nulled, with  costs,  &C.  the  verdict  of  the  jury  set  aside, 
and  the  cause  remanded  for  a  new  trial,  with  instruc- 
tions to  the  said  Circuit  court,  if  upon  said  trial  the 
same  instructions  shall  be  asked,  to  refuse  to  give  the 
first,  and  to  give  the  second. 

Judgment  reversed. 
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1866.  Clark  v.  Ward  ^  als. 

April 


Term. 


May  22. 

1.  W,  living  in  Virginia,  determines  to  remove  to  another  state;  and 

in  pursoance  of  that  purpose,  leaves  the  place  where  he  has  re- 
sided, and  proceeds  directly  to  the  place  where  he  intends  to 
reside.  He  is  a  nonresident  of  the  state  in  the  sense  of  the  at- 
tachment law,  directly  he  commences  his  removal,  and  before 
he  gets  beyond  the  limits  of  the  state.* 

2.  A  deed  is  made  conveying  personal  property  to  trustees  for  the 

purpose  of  paying  debts  specified  therein ;  and  the  trustees 
take  possession  of  the  property  and  proceed  to  sell  it  for 
the  purposes  of  the  trust  Though  the  deed  was  not  duly  re- 
corded, yet  the  property  having  been  delivered  to  the  trustees, 
this  was  a  valid  transfer  thereof,  and  protet*ts  the  property 
against  the  demands  of  creditors  who  had  not  acquired  liens 
upon  it  before  said  transfer  was  consummated. 

3.  A  creditor  secured  by  a  deed  of  trust  with  others,  sues  out  a  for- 

eign attachment  against  his  debtor,  and  seeks  to  subject  the 
property  conveyed  in  the  deed,  to  the  payment  of  his  debt,  in 
preference  to  the  other  creditors  secured  by  the  deed ;  but  he 
fails.  This  does  not  preclude  him  from  his  right  to  claim  un- 
der the  deed  his  ratable  proportion  of  the  trust  fund. 

4.  The  endorsement  on  the  process  of  attachment  not  mentioning 

or  describing  real  estate,  the  attachment  does  not  operate  upon 
any  such  estate.! 
6.  The  attachment  is  served  upon  trustees  in  a  deed  of  trust  for  the 
payment  of  certain  debt<4,  and  among  them  are  the  debts  due  to 
the  plaintiff  in  the  attachment.  There  could  therefore  be  no 
surplus  in  the  hands  of  the  trustees  until  the  plaintiff's  debts 
were  paid,  and  consequently  there  can  be  no  surplus  in  their 
hands  liable  to  his  attachment. 

♦The  act.  Code,  ch.  151,  J  1,  p.  600,  and  the  act,  Sessions  Acts  of 
1862,  ch.  95,  p.  78,  authorizes  an  attachment  "against  a  person  who 
is  not  a  resident  of  this  state."  The  act  of  1819, 1  Rev.  Code,  ch. 
123,  2  1,  p.  474,  authorized  an  attachment  in  equity  against  defend- 
ants **  who  are  out  of  this  country." 

fThe  act,  Code,  ch.  161,  J  7,  p.  602,  says  the  attachment  shall  be 
sufficiently  levied  "  as  to  real  estate,  by  such  estate  being  mentioned 
and  described  by  endorsement  on  suoh  attachment." 
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6.  The  creditor  having  stated  in  his  bill  and  proved,  that  his  debtor      1855. 
had  assi^ed  to  him  certain  railroad  stocks,  and  a  bond  se-     April 
cured  by  a  deed  of  trust,  as  a  security  for  one  of  his  debts,  and    ^^^^' 
the  deed  conveying  all  the  debtor's  stocks  and  debts  to  the  "Tj    ~ 
trustees,  though  they  disclaimed  any  right  to  or  possession  of        y^ 
the  stocks  and  bond  assigned  to  the  plaintiff,  they  are  inter-     Ward 
ested  for  the  creditors,  to  see  that  the  fund  assigned  to  the     **^« 
plaintiff  is  properly  applied  to  the  satisfaction  of  his  debt: 
And  therefore,  though  there  is  nothing  in  their  hands  on 
which  the  attachment  can  operate,  the  bill  should  not  be 
dismissed ;  but  the  court  should  proceed  to  have  the  assigned 
property  properly  disposed  of  and  applied ;  and  to  give  the 
plaintiff  relief  according  to  his  rights  under  the  deed. 

On  the  28th  of  June  1858,  between  the  hours  of 
10  and  11  o'clock  A.  M.  William  M.  Clark  sued  out 
of  the  clerk's  office  of  the  Circuit  court  of  Frederick 
county  a  subpcnia  in  chancery  against  Henry  P.  Ward, 
George  W.  Ward  and  C.  Lewis  Brent,  returnable  to 
the  next  July  rules.  On  this  subpoena  a  memorandum 
was  endorsed,  by  which  the  officer  to  whom  it  was 
directed  was  ordered  to  attach  the  debts  due  and  to 
become  due  by  the  defendants  George  W.  Ward  and 
C.  Lewis  Brent  to  the  defendant  Henry  P.  Ward,  and 
also  any  other  estate  of  that  defendant  whether  in  his 
own  hands  or  in  the  hands  of  the  other  defendants,  so 
that  the  said  defendants  be  restrained  from  paying  or 
conveying  away  the  debts  by  them  owing  to,  or  the 
estate  or  eftects  in  their  hands  of,  the  said  Henry  P. 
Ward,  until  the  further  order  of  the  court.  The  she- 
rijff  endorsed  on  this  subpoena^  that  it  was  received  at 
seven  minutes  past  11  o'clock  A.  M.  It  was  returned 
"executed  on  George  W.  Ward  and  Brent.  H.  P. 
Ward  is  not  an  inhabitant." 

On  the  same  day  on  which  the  subpoena  was  sued  out, 
Clark  tiled  his  bill,  in  which  he  stated  that  Henry  P. 
Ward  was  indebted  to  him  in  three  sums  of  money, 
which  he  paid  as  security  for  said  Ward,  amounting  to 
about  one  thousand  two  hundred  dollars.     That  for 
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1855.  one  of  these  debts  Ward  had  assigned  to  him  as  secu- 
T&cm,  ^^*y  twenty-three  shares  of  the  stodc  of  the  Winches- 
ter and  Potomac  railroad  company,  and  alao  a  claim  on 


^'1*'^    Alexander  Clark,  due  by  note,  for  about  two  hmidred 


Ward  and  fifteen  dollars ;  but  that  neither  the  scrip  nor  the 
note  was  delivered  to  him  at  the  time  or  since,  so  that 
he  had  no  means  of  collecting  the  note,  and  the  scrip 
could  only  be  transferred  on  the  books  of  the  company 
by  the  said  Henry  P.  Ward  in  person,  or  by  his  attor- 
ney in  fact,  or  by  a  decree  of  a  competent  court;  and 
by  no  other  means  could  be  made  available. 

He  further  stated  that  the  said  Henry  P.  Ward  was 
not  a  resident  of  the  state  of  Virginia,  and  that  George 
W.  Ward  and  C.  Lewis  Brent  had  in  their  possession 
goods,  effects  and  estate  and  property  of  various  kinds 
belonging  to  the  said  Henry  P.  Ward,  and  were  in- 
debted to  him  for  money  received  for  him  sufficient  to 
pay  plaintiff's  debt.  And  making  the  three  parties 
defendants,  he  prayed  that  the  goods,  estate  and  pro- 
perty of  Henry  P.  Ward  in  the  hands  of  the  other  de- 
fendants, and  the  moneys  due  from  them  to  Henry  P. 
Ward,  might  be  attached,  and  they  be  restrained  from 
paying  or  conveying  the  same  until  the  future  order  of 
the  court;  and  that  the  sidd  stock  of  the  railroad  com- 
pany might  be  sold  under  the  decree  of  the  court  for 
the  benefit  of  the  plaintiff;  and  for  general  relief. 

The  defendants  George  W.  Ward  and  C.  Lewis 
Brent  answered  the  bill.  They  said  that  they  knew 
nothing  of  the  indebtedness  alleged  in  the  bill,  of 
Henry  P.  Ward  to  the  complainant,  or  of  the  alleged 
assignment  of  the  railroad  stock  and  the  claim  on 
Alexander  Clark;  that  neither  the  stock  nor  the 
claim  had  come  into  their  hands  or  under  their  control. 
That  thev  were  not  aware,  and  therefore  could  not 
admit,  that  Henry  P.  Ward,  at  the  time  of  filing  the 
bill  or  the  issue  of  the  siibpoenUy  was  a  nonresident  of 
tlic  Btute  of  Virginia.     And  they  denied  that  they  or 
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either  of  them  then  had  or  at  the  time  of  filing  the  1856. 

bill  had,  in  their  possession  any  goods  or  effects,  estate  t^^ 
or  property  of  any  kind  belonging  to  Henry  P.  Ward, 


or  that  the}'  or  either  of  them  then  owed  or  at  the       ^^ 
filing  of  the  bill  owed  him  for  money  received  for  him.    Ward 
to  any  amount.     The  bill  was  taken  for  confessed  as  to 
Henry  P.  Ward. 

The  evidence  was  clear  that  Henry  P.  Ward  was  in- 
debted to  the  plaintiff  as  stated  in  the  bill,  and  that 
he  had  assigned  the  railroad  stock  and  the  claim  on 
Alexander  Clark  as  a  security  for  one  of  the  debts. 
The  proofs  further  show  that  in  March  1853,  Henry  P. 
Ward  was  a  merchant  doing  business  in  the  town  of 
Winchester ;  that  he  had  become  embarrassed  to  insol- 
vency, and  by  a  deed  bearing  date  the  14th  of  that 
month,  he  conveyed  to  George  W.  Ward  and  C.  Lewis 
Brent,  the  whole  of  his  property,  consisting  of  real 
estate,  his  interests  in  estates  of  deceased  persons,  all 
his  stock  of  goods,  debts  due  to  him,  household  furni- 
ture, and  any  stock  that  might  be  held  by  him  in  any 
joint  stock  company,  in  trust,  to  pay  a  large  amount 
of  debts  specified  in  the  deed;  and  among  these  were 
the  debts  due  to  the  plaintiff  Clark.  These  with  the 
large  mass  of  debts  were  placed  in  the  second  class  in 
the  deed:  And  it  was  provided  that  the  trustees 
should  sell  the  real  estate  and  goods  at  any  and  such 
times  within  six  months  from  the  date  of  the  deed,  at 
public  or  private  sale,  either  for  cash  or  upon  such 
credit  as  they  should  think  would  best  promote  the 
interest  of  the  creditors;  and  until  the  goods  were  dis- 
posed of  the  trustees  might  dispose  of  them  at  private 
sales,  and  employ  an  agent  to  conduct  the  store,  look- 
ing only  to  the  interest  of  the  cesiuis  que  trust. 

This  deed  was  admitted  to  record  upon  the  follow- 
ing certificate,  viz : 
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1866.    Frederick  County^  viz: 
Term.  On  the  14th  day  of  March  1853,  Henry 


Clark 

V. 

Ward 


P.  Ward  personally  appeared  before  me,  a  justice  of 
the  peace  for  the  county  aforesaid,  and  acknowledged 
A  aS  *^®  above  and  foregoing  deed  of  trust  bearing  date  the 
14th  of  March  1853,  to  be  his  act  and  deed,  for  the 
purposes  therein  mentioned.     Given  under  my  hand. 

J.   P.   RlELY,  J.  P. 

It  appears  that  within  a  few  days  at  farthest,  the 
trustees  took  possession  of  the  goods  valued  at  about 
four  thousand  dollars,  and  they  were  sold  in  the  month 
of  March,  April,  May  and  up  to  June.  That  from  the 
date  of  the  deed  up  to  the  28th  of  June,  Henry  P. 
Ward  resided  with  N.  Brent  in  Winchester,  except  for 
a  short  time,  when  he  was  absent,  a  part  of  the  time 
in  Philadelphia  and  a  part  in  the  county  of  Culpeper. 
That  he  left  Winchester  on  the  28th  of  June,  about  9 
o'clock  A.  M.  upon  the  Winchester  and  Potomac  rail- 
road for  Philadelphia,  with  the  purpose  of  residing 
there.  That  on  reaching  Harpers  Ferry  he  remained 
there  until  between  half  past  2  and  3  o'clock  P.  M. 
when  he  took  the  cars  for  Baltimore,  intending  to^  go 
directly  on  to  Philadelphia. 

The  cause  came  on  to  be  heard  in  November  1853, 
when  the  court  being  of  opinion  that  Henry  P.  Ward 
was  not  to  be  treated  as  a  nonresident  of  this  state  at 
the  time  of  the  institution  of  the  suit,  decreed  that 
the  bill  should  be  dismissed,  with  costs  to  the  defen- 
dants George  W.  Ward  and  Brent.  From  this  decree 
the  plaintiff  applied  to  this  court  for  an  appeal,  which 
was  allowed. 

This  case  was  elaborately  argued  in  writing  by 
Sieger^  for  the  appellant,  and  Conrad  ^  Tucker^  for  the 
appellees. 
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StegeTy  insisted,  1st.  That  in  the  sense  of  the  statute,  1866. 

Code,  ch.  151,  §  1,  p.  600,  Henry  P.  Ward  was  not  a  ^^^ 
resident  of  the  state  at  the  time  the  process  was 


issued.  That  having  left  Winchester  with  the  pur-  ^^^ 
pose  to  settle  in  Philadelphia,  whether  he  had  passed  Ward 
beyond  the  limits  of  the  state  or  not  at  the  time,  he 
was  not  a  resident  here :  That  imported  a  permanent 
abiding,  which  was  not  the  condition  of  a  man  who 
was  in  the  act  of  removing  with  the  purpose  not  to 
return,  but  to  fix  his  residence  elsewhere.  He  referred 
to  Roosevelt  v.  KeUog^  20  John.  R.  208;  the  case  of 
Wrigley^^  Wend.  R.  134;  and  Drake  on  Attachments, 
§  82,  83,  84,  85,  as  sustaining  his  construction  of  the 
statute.  Drake,  §  85,  says,  "  It  follows  from  these 
views  of  what  constitutes  a  resident  or  inhabitant, 
that  change  of  abode  sine  animo  revertendi  makes  one 
immediately  a  non-resident  of  the  place  from  which 
he  departs.  He  also  referred  to  Farrow  v.  Barker^  3 
B.  Monr.  R.  217;  Davis  v.  Thomas^  5  Leigh  1;  and 
Moore  v.  Holt,  10  Gratt.  284.  And  he  referred  to  the 
change  in  the  language  of  the  act  from  that  of  the  act 
of  1819,  in  which  the  words  are,  "  out  of  this  coun- 
try." 1  Rev.  Code,  ch.  123,  §  1,  p.  474.  In  the  Code 
the  language  is,  "not  a  resident  of  this  state." 

2d.  That  if  Henry  P.  Ward  was  not  a  non-resident 
of  the  state,  it  was  error  to  dismiss  the  bill  as  to  him. 
That  as  to  him  the  plaintiff  was  entitled  to  come  into 
equity  to  h^ve  the  railroad  stock  subjected  to  the  satis- 
faction of  his  claim.  That  as  to  this  branch  of  the 
cause  the  other  defendants  disclaimed  all  interest;  and 
it  was  therefore  simply  a  question  between  the  plain- 
tiflf  and  Henry  P.  Ward.  That  clearly  as  to  him  and 
as  to  this  subject  the  statute  gives  the  court  jurisdic- 
tion :  It  requires  the  suit  against  an  absent  defendant 
to  be  brought  in  the  county  where  his  estate  is :  And 
in  this  case  it  was  so  brought,  and  the  sheriff  returned 
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1855.     that  he  was  no  inhabitant.     See  Code,  eh.  169,  §  1, 
3d.  That  the  deed  of  March  14th,  1853,  was  not  duly 


*  recorded ;  and  was  therefore  void  as  to  creditors.  That 
Ward  the  act,  Code,  ch.  118,  §  5,  p.  508,  declares  that  every 
deed  of  trust  shall  be  void  as  to  creditors,  "  until  and 
except  from  the  time  that  it  is  duly  admitted  to  re- 
cord." And  it  further  directs  the  various  modes  in 
which  deeds  shall  be  admitted  to  record.  Code,  ch. 
121,  §  2,  3,  p.  512.  In  this  case  the  certificate  of  the 
justice  was  fatally  defective:  First,  in  not  stating  that 
the  county  of  Frederick,  in  which  the  person  making 
the  certificate  was  a  justice,  was  in  the  state,  as  is  re- 
quired by  the  act;  second,  in  not  stating  that  Henry 
P.  Ward's  name  was  signed  to  the  deed,  which  is 
also  required  by  the  statute;  and  third,  in  not  stating 
that  the  acknowle<lgment  was  made  in  the  county  of 
Frederick.  A  justice  of  the  peace  cannot  act  out  of 
his  county,  and  therefore  it  is  required  that  it  shall  be 
stated  that  the  acknowledgment  was  taken  in  the 
county  where  the  justice  has  authority  to  take  it.  And 
for  the  strictness  required  in  such  ca^es,  he  referred  to 
Turner  v.  Stip^  1  Wash.  319;    Harvey  v.  Alexander^ 

I  Rand.  219;  Lockridge  v.  Carlisle,  2  Leigh  186; 
Carrie  v.    Page,   2  Leigh  617;    Harkins  v.   Forsyth, 

II  Leigh  294;  Hairston  v.  Randolph,  12  Leigh  445; 
Healy  v.  Roxoan,  5  Gratt.  414;  Carper  v.  McDowell, 
5  Gratt.  212. 

He  insisted  further,  that  if  the  sale  was  an  absolute 
sale,  it  was  fraudulent  and  void,  because  there  was  no 
consideration  for  it.  If  it  was  in  trust,  as  it  clearly 
was,  then  it  was  void  unless  it  was  duly  recorded. 
Bird  V.  Wilkinson,  4  Leigh  266;  Lane  v.  Mason,  6 
Leigh  520.  And  if  it  was  void,  then  the  property  em- 
braced  in  it  is  subject  to  an  attaching  creditor  pre- 
cisely in  the  same  manner  and  to  the  same  extent  as  if 
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the  deed  had  not  been  made.     Peay  v.  Morrisov^  10  1856. 

Gratt.  149;   Gibson  v.  White,  3  Munf.  94.  J^^^ 
Conrad  ^   Tucker^  insisted,   Ist.    That  even  if  the 


deed  was  not  duly  recorded,  yet  as  the  trustees  had  ^l^**^ 
taken  possession  of  the  property  and  sold  it,  and  in  Ward 
fact  had  paid  over  the  greater  part  of  the  proceeds 
of  the  sales  to  the  cestius  que  trust  before  the  attach- 
ment was  issued,  that  the  debtor  certainly  had  no 
claim  or  right  to  the  money  in  the  hands  of  the  trus- 
tees, and  the  attaching  creditor  could  not  therefore  be 
entitled  to  it.  Schojield  v.  Cbx,  8  Gratt.  533;  Glas- 
sell  v.  Thomas,  3  Leigh  113.  That  the  property  at- 
tached being  personal  chattels,  its  delivery  under  a 
bo7ia  fide  transfer  of  title,  for  a  lawful  purpose,  con- 
summated the  title  of  the  trustees  as  against  both 
Ward  and  his  creditors,  even  if  no  writing  had  been 
used  to  pass  the  title  or  declare  the  trusts.  1  Black. 
Com.  book  2,  ch.  25;  Power  v.  Walker^  3  Maule  & 
Selw.  7.  And  if  possession  be  taken  at  any  time  be- 
fore an  adverse  execution,  though  long  after  the  date 
of  the  deed,  it  will  be  valid.  Jones  v.  Dwyer,  15 
East's  R.  21;  Glasscock  v.  Batton,  6  Rand.  78;  Robin- 
son v.  McDonneU,  2  Barn.  &  Aid.  134 ;  Mair  v.  Glen- 
7iiej  4  Maule  &  Selw.  240;  Eastwood  v.  Broion,  21  Eng. 
C.  L.  R.  447. 

2d.  That  the  deed  was  duly  recorded.  That  though 
the  statute  gives  a  form  of  certificate,  it  only  requires 
a  substantial  compliance  with  it.  Horsley  v.  Garth,  2 
Gratt.  471.  That  when  a  justice  performs  an  oiRcial 
act  and  certifies  it,  the  presumption  of  law  is,  that  it 
was  done  where  he  had  authority  to  do  it.  And  it  is 
equally  a  presumption  of  law  that  the  party  acknow- 
ledging the  deed  is  the  grantor  in  it,  as  the  name  is  the 
same. 

3d.  That  the  attachment  did  not  lie  under  the  cir- 
cumstances of  this  case.     First,   because  the  debtor 
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1865.    had  no  property  in  the  state  or  debts  due  to  hira ;  and 
Te?m.    s^^o^^j  because  Henry  P.  Ward  had  not  ceased  to  be 

a  resident  of  Virginia  when  the  process  was  issued.' 

^^^  To  effect  a  change  of  domicil,  there  must  concur  an 
Ward  actual  removal  with  the  intention  to  reside  in  the 
*  ®*  place  to  which  the  party  has  removed.  1  Bouvier's 
Inst.  99;  Jmnison  v.  Hapgood,  10  Pick.  R.  77;  Cooper 
V.  Galbraithj  3  Wash.  C.  C.  R.  546.  A  mere  intention 
to  remove,  unless  such  intention  is  carried  into  effect^ 
is  not  sufficient  to  operate  the  change.  1  Greenl.  Evi. 
§  108;   The  SUde  v.  HaUett,  8  Alab.  R.  159. 

Daniel,  J.  delivered  the  opinion  of  the  court  : 

It  seems  to  the  court,  that  at  the  time  of  the  issuing- 
of  the  subpoena  and  attachment  in  this  case,  the  appel- 
lee Henry  P.  Ward  was  in  fact,  and  in  the  true  sense 
and  meaning  of  the  statutes  regulating  the  subject,  not 
a  resident  of  this  state. 

It  however  seems  further  to  the  court,  that  there 
was  no  levy  of  said  attachment  on  any  real  estate  of 
the  said  Ward,  no  such  estate  being  mentioned  or 
described  by  enc^orsement  on  said  attachment. 

And  the  court,  without  deciding  whether  the  certi- 
ficate of  J.  P.  Riely  of  the  14th  day  of  March  1843, 
of  the  acknowledgment  before  him,  by  the  said  Ward, 
of  the  deed  of  trust  of  the  same  date,  was  sufficient  in 
law  to  authorize  the  recording  of  said  deed,  is  of  opi- 
nion, that  as  the  deed  aforesaid  purports  to  grant,  as- 
sign and  deliver  to  the  trustees,  George  W.  Ward  and 
C.  Lewis  Brent,  all  the  estate,  property  and  effects 
therein  intended  to  be  conveyed;  and  as  it  appears 
from  the  evidence,  that  the  execution  of  said  deed  was 
accompanied  or  in  good  faith  soon  followed  by  a  deli- 
very of  the  personal  property  in  said  deed  mentioned, 
there  was  a  complete  and  valid  transfer  of  said  pro- 
perty  to  the  said  George  W.  Ward  and  C.  Lewis 
Brent;  and  that  the  recording  of  the  deed  was  in  no 


ifeals. 
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wise  essential  to  the  protection  of  said  property  against     1855. 
the  demands  of  creditors  who  had  not  acquired  liens  on    x^m. 

the  same  before  said  transfer  was  (consummated ;  and 

that  as  by  the  terms  of  the  deed  aforesaid,  the  payment       ^ 
of  all  the  debts  claimed  by  the  appellant  against  the    ^^^ 
appellee  Henry  P.  Ward,  is  expressly  provided  for,  and 
so  there  can  be  no  surplus  in  the  hands  of  the  trustees, 
after  satisfying  the  demands  of  the  creditors  therein 
provided  for,  in  which  the  appellant  could  have  any 
interest,  (as  his  own  claims  would  be  paid  before  such 
surplus  could  arise,)  there  was  no  property  of  the  sai(t 
Henry  P.  Ward  in  the  hands  of  the  said  trustees  liable- 
to  the  attachment  of  the  appellant. 

The  court  is,  however,  also  further  of  opinion,  that 
the  effort  of  the  appellant  to  invalidate  said  transfer 
on  the  ground  that  the  deed  was  not  duly  recorded, 
and  to  subject  the  property  therein  mentioned  to  the 
payment  of  his  demands  in  preference  to  the  other 
creditors  therein  secured,  did  not  preclude  him  from  a- 
right  to  demand  and  have  of  the  trustees  his  ratable 
portion  6f  the  proceeds  of  the  property  in  their  hands,, 
in  accordance  with  the  provisions  of  said  deed. 

And  the  court  is  further  of  opinion,  that  as  it  is  al- 
leged  in  the  bill  and  proved  by  an  exhibit  tiled  there- 
with, that  the  said  Henry  P.  Ward,  on  the  12th  of 
October  1852,  assigned  to  the  appellant  certain  scrip 
for  five  hundred  and  seventy-four  dollars  of  stock  of 
the  Winchester  and  Potomac  railroad  company,  and 
also  a  claim  on  Alexander  Clark,  due  by  note,  and  se- 
cured by  a  deed  of  trust  on  his  property,  as  a  security 
to  indemnity  the  appellant  on  account  of  his  accep- 
tance of  a  draft  for  five  hundred  dollars,  which  is  one 
of  the  debts  provided  for  in  the  deed  of  trust  of  the 
14th  of  March  1858 :  And  as  by  the  said  deed  the  said 
Henry  P.  Ward  assigned  to  the  said  trustees  all  money 
due  him  by  bonds,  notes  or  otherwise,  and  all  stock 
that  may  be  held  by  the  said  Henry  P.  Ward  in  any 
Vol.  xn — 57 
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1855.    joint  stock  company;  and  as  the  appellant  admitted  in 
Term.    ^^^  *^'''  ^^^^  ^^^  amount  of  his  claims  against  the  said 


Henry  P.  Ward  was  properly  subject  to  the  oft-set  of  a 
^""^    store  account,  the  amount  of  which  was  not  known, 
Ward    the  said  trustees,  though  having  in  their  hands  nothing 
*  *     amenable  to  the  attachment,  were  yet  interested  a* 
representing  the  creditors,  in  seeing  to  a  proper  settle- 
ment of  accounts  between  the  appellant  and  the  said 
Henrj'  1\  Ward,  as  also  to  a  sale  of  the  stock  aforesaid 
and  a  collection  of  the  claim  on  Alexander  Clark,  and 
a  proper  application  of  the  proceeds  to  the  payment 
of  the  draft  aforesaid. 

And  the  court  is  therefore  also  further  of  opinion, 
that  whilst  the  Circuit  court  properly  refused  to  sub- 
ject the  property  in  the  hands  of  the  trustees,  to  the 
satisfaction  of  the  claims  of  the  appellant,  in  prefer- 
ence to  the  debts  of  other  creditors  provided  for  iu  tlie 
deed  of  trust,  it  erred  in  dismissing  the  bill,  except  so 
much  thereof  as  sought  to  subject  the  property  of 
Henry  P.  Ward  in  the  hands  of  the  trustees,  to  the 
attachment.  Therefore  it  is  decreed  and  ordered,  that 
the  decree  aforesaid,  except  in  the  particular  just  men- 
tioned, be  reversed  and  annulled,  and  that  the  appellee 
Henry  P.  Ward  pay  to  the  appellant  his  costs,  Ac. 
And  it  is  ordere<l  that  the  cause  be  remanded  to  the 
said  Circuit  court,  in  order  that  the  balance  due  by 
the  said  Henry  P.  Ward  to  the  appellant  may  be  as- 
certained, and  a  personal  decree  rendered  theretor; 
also  a  decree  for  the  sale  of  the  stock  aforesaid  in  the 
Winchester  and  Potomac  railroad  company,  and  the 
application  of  the  proceeds  of  sale  towards  the  dis- 
charge of  the  appellant's  demand,  with  liberty  to  the 
appellant  to  amend  his  bill  and  make  new  parties,  if 
so  advised,  with  a  view  to  obtain  a  decree  for  the  sale 
of  the  property  mentioned  in  exhibit  No.  3,  as  con- 
veyed by  deed  of  trust  to  secure  the  note  therein  also 
mentioned,  and  for  a  like  application  of  the  proceeds 
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of  such  sale;  and  also  a  decree  for  the  payment  by     1856. 
the  trustees  of  the  share  or  portion  of  the  trust  fund    Te?m. 
which  may  be  applicable  under  the  provisions  of  the 
deed  of  trust  of  the  said  Henry  P.  Ward  of  the  14th 
day  of  March  1853,  to  the  residue  of  the  appellant's 
demand. 

Decreb  reversed. 


Term. 
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1855.  LoHRS  V.  Millers'  lessee. 

July 

August  20. 

H  is  the  owner  of  a  tract  of  land  in  1797.  Two  papers  purporting 
to  be  deeds  bearing  date* in  that  year,  one  from  H  to  G  and  the 
other  from  G  to  M,  conveying  this  land,  are  by  order  of  the  pro- 
per court  directed  to  be  admitted  to  record,  and  are  recorded ; 
though  they  are  not  duly  authenticated.  M  enters  the  land  as 
his  on  the  books  of  the  commissioner  of  the  revenue;  and  in 
1815  it  is  sold  as  the  land  of  M  as  having  been  forfeited  for  non- 
payment of  taxes,  and  conveyed  by  the  sheriff  to  B,  who  enters 
it  on  the  books  of  the  commissioner ;  and  it  has  been  ever  since 
held  by  B  and  those  claiming  under  him ;  and  all  the  taxes 
charged  on  the  land  have  been  paid  or  released.  In  1843  a 
patent  is  obtained  for  the  land  by  L,  who  enters  it  with  the 
commissioner  and  pays  the  taxes  thereon  regularly.  Held: 
That  under  the  circumstances  the  title  of  the  parties  claiming 
under  B  is  valid ;  and  the  land  was  not  forfeited  under  the  act  of 
1835,  as  the  land  of  H,  to  the  junior  patentee  L. 

This  was  an  action  of  ejectment  in  the  Circuit  court 
of  Barbour  county,  by  the  lessee  of  Martin  Miller  and 
others  against  Peter  and  Peter  P.  Lohr.  The  case  is 
stated  by  Judge  Samuels  in  his  opinion.  There  was  a 
verdict  and  judgment  for  the  plaintiffs;  whereupon  the 
defendants  obtained  a  supersedeas  from  this  court. 

Haymondj  for  the  appellants. 
Hojfman,  for  the  appellees. 

Samuels,  J.  This  cause  is  brought  here  by  writ  of 
error  to  a  judgment  for  the  plaintiff  below,  in  an 
action  of  ejectment,  in  which  John  Doe,  on  the  joint 
and  several  demises  of  Martin  Miller  and  others,  was 
plaintift,  and  Peter  Lohr  and  Peter  P.  Lohr  were  de- 
fendants. The  parties,  by  consent  entered  of  record, 
waived  the  right  to  have  a  jury,  and  thereupon  the 
whole  matters  of  law  and  feet  were  heard  and  deter- 
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mined,  and  judgment  given  by  the  court.     Code,  ch.  1856. 

162,  §9,  p.  629.  fi. 
The  plaintiff,  to  prove  his  title,  gave  in  evidence  a 


patent  from  the  commonwealth  to   Levi  Miller,  the    ^^^ 
ancestor  of  plaintiff's  lessors,  for  four  hundred  acres  of  Millers' 

loop  00 

land,  and  bearing  date  September  30th,  1843.  He 
proved  that  the  land  thus  granted  to  Miller  was  en- 
tered on  the  commissioner's  books  in  the  name  of  the 
grantee  Miller,  for  the  years  1844  and  1845,  and  the 
taxes  imposed  by  law  regularly  paid  within  the  years 
respectively  in  which  they  were  so  charged.  That 
Miller  the  grantee  died  in  1845,  leaving  the  lessors  of 
the  plaintiff  his  children  and  heirs  at  law;  and  that 
the  land  in  1846,  and  each  year  since  that  time,  was 
charged  on  tht  commissioner's  books  to  the  lessors  of 
the  plaintiff",  and  the  taxes  imposed  for  each  year  re- 
spectively regularly  paid  by  the  lessors  of  the  plaintiff! 
The  plaintiff  also  gave  in  evidence  the  plat  and  report 
of  the  survey  made  in  the  cause. 

The  defendants  gave  in  evidence  a  patent  from  tJie 
commonwealth  to  James  Arnold  for  one  thousand  one 
hundred  and  forty  acres  of  land,  and  bearing  date  the 
eighteenth  day  of  April  1789;  also  a  deed  of  bargain 
and  sale  from  James  Arnold  to  Ignatius  Hayden,  bear- 
ing date  December  25th,  1789,  for  five  hundred  and 
forty  acres  of  land,  parcel  of  the  land  included  by  the 
patent  last  above  mentioned.  They  also  offered  in 
evidence  certain  paper  writings,  purporting  to  be 
copies  of  deeds  recorded  in  the  clerk's  office  of  Ran- 
dolph County  court;  (in  which  county  the  land  in 
controversy  laid  until  the  county  of  Barbour  was 
formed ;  after  which  it  lay  in  the  latter  county.)  These 
alleged  deeds  were,  one  from  Ignatius  Hayden  to  Igna- 
tius Gough,  bearing  date  April  29th,  1797,  for  three 
hundred  and  forty  acres  of  land,  parcel  of  the  five 
hundred  and  forty  acres  conveyed  by  Arnold  to  Hayden, 
as  above  stated;  the  other  from  Gough  to  Meshach 


lessee. 
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1855.    Hyatt,  bearing  date  May  12th,  1797,  for  the  same  land. 
Tem.    These  copies  were  rejected  by  the  Circuit  court  as  in- 

admissible  evidence. 

^^"  The  defendants  further  gave  in  evidence  a  deed  bear- 
Millera'  ing  date  December  25th,  1815,  from  John  Crouch,  sher- 
iff of  Randolph  county,  to  Luke  Bryant,  purporring 
to  convey  three  hundred  and  forty  acres  of  land  tliere- 
tofore  belonging  to  Meshach  Hyatt,  which  had  been 
returned  delinquent  for  nonpayment  of  taxes,  and  sold 
by  said  sheriff  to  Bryant,  as  the  law  prescribed. 

The  defendants  further  gave  in  evidence  a  deed  from 
Luke  Bryant  to  Ezra  Hyatt,  bearing  date  May  25th, 
1819,  conveying  the  same  land  which  Crouch  as  sheriff 
had  sold  and  conveyed  to  Bryant. 

It  appears  in  the  record  that  Meshach  Hyatt  paid 
into  the  treasury  of  the  commonwealth  the  taxes  im- 
posed by  law  on  three  hundred  and  forty  acres  of  land 
in  Randolph  county,  for  the  years  1801  to  1807,  inclu- 
sive; that  for  the  years  1808  to  1815,  inclusive,  it  was 
entered  on  the  commissioner's  books  of  Randolph 
county,  and  charged  with  taxes  in  the  name  of  Me- 
shach Hyatt,  and  that  it  was  delinquent  for  nonpay- 
ment of  taxes  for  the  years  1808  to  1814,  inclusive  ; 
that  it  was  sold  and  conveyed  by  Crouch  the  sheriff  to 
Luke  Bryant  for  such  delinquency  as  is  already  said. 
That  in  the  years  1816  and  1817,  the  quantity  of  three 
hundred  and  forty  acres  of  land  was  charged  with 
taxes  to  Luke  Bryant  on  the  commissioner's  books;  a 
tract  of  like  quantity  was  so  charged  in  1818  to  Israel 
and  Jesse  Hyatt;  from  1819  to  1840,  inclusive,  the 
like  quantity  was  so  charged  to  Ezra  Hyatt ;  that  the 
taxes  for  1815  to  1824,  inclusive,  and  for  1827,  were 
paid  to  the  sheriff' of  Randolph  county;  that  the  taxes 
for  1825  and  1826  and  for  1832  to  1837,  inclusive, 
were  paid  into  the  treasury  of  the  commonwealth. 
That  the  land  tax  for  the  years  1838  and  1839  bemg 
unpaid  in  1840,  the  sheriff  of  Randolph  sold  the  land 
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as  the  property  of  Ezra  Hyatt,  for  his  said  delinquency,     1865. 
and  that  Eli  Butcher  became  the  purchaser.     No  deed    xerm. 

from  the  sheriff  to  Butcher  is  shown  that  the  plaintitts 

here  are  in  possession,  holding  as  tenants  under  Eli    ^^ 
Butcher.  Miners' 

The  defendants  below  further  give  in  evidence  a  ^^°°^* 
deed  from  a  number  of  parties,  calling  themselves  de- 
visees of  Ezra  Hyatt,  and  purporting  to  convey  to  Eli 
Butcher  the  three  hundred  and  forty  acres  above  men- 
tioned. The  record,  however,  shows  no  copy  of  Ezra 
Hyatt's  will,  nor  any  proof  that  these  parties  had  the 
right  which  they  profess  to  c»onvey. 

It  further  appears  that  the  land  conveyed  by  Arnold 
to  Hayden  has  never  been  entered  on  the^  commis- 
sioner's books  in  Hayden's  name;  and  that  neither 
Arnold  nor  Hayden  in  person  or  by  tenant  had  actual 
possession  of  any  portion  of  said  land;  that  Lohr,  &c. 
the  defendants  below,  were  in  possession  as  squatters 
from  1840  to  1844,  and  in  possession  as  tenants  of  Eli 
Butcher  from  1844  to  the  time  of  bringing  this  suit. 

The  parties,  upon  these  facts,  submit  the  question 
of  title  to  the  court.  The  plaintiff*  below  relies  upon 
the  act  of  February  27,  1835,  ch.  13,  §2,  p.  12,  to 
show  that  the  comn'ionwealth  by  forfeiture  acquired 
title  to  the  five  hundred  and  forty  acres  of  land  con- 
veyed by  Arnold  to  Hayden,  for  the  omission  to  enter 
the  land  on  the  commissioner's  books  and  have  it 
charged  with  taxes,  as  that  act  requires. 

The  defendants  below  insist  that  enough  is  shown 
to  withdraw  the  three  hundred  and  forty  acres  claimed 
by  them  from  the  operations  of  the  statute. 

The  case,  in  this  aspect  of  it,  depends  wholly  upon 
the  question  whether  the  commonwealth  acquired  title 
to  the  land  in  controversy  under  the  act  of  1835,  above 
referred  to;  because  if  she  so  acquired  title,  the  grant 
to  Miller,  under  the  provisions  of  subsequent  acts  of 
assembly,  passed  her  title  to  him. 
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1855.         It  is  apparent  from   the   record  tliat  two  separate 

4erL     P^P^r  writings  were  exhibited  to  the  County  court  of 
Randolph  county,  at  its  July  term  1797 :  the  one  pur- 

^^™    porting  to  be  a  deed  from  Ignatius  Hayden  to  Ignatius 
Millers*  Gough  for  three  hundred  and  forty  acres  of  land ;  the 

^®®^'  other  purporting  to  be  a  deed  from  Ignatius  Gough  to 
Meshach  Hyatt  for  the  same  quantity  of  land;  and 
that  these  papers  were  ordered  by  the  court  to  be 
recorded. 

It  is  further  apparent  that  these  papers  were  in  feet 
recorded,  although,  as  is  alleged,  and  as  the  Circuit 
court  decided,  improperly  recorded,  as  being  defec- 
tively authenticated.  I  deem  it  unnecessary  for  the 
purposes  of  this  case  to  consider  whether  the  deeds, 
or  either  of  them,  were  properly  copied  into  the  deed 
books  of  the  office;  and  whether  office  copies  of  them 
could  be  used  as  evidence  in  a  controversy  about  the 
title.  I  am  of  opinion  that  as  the  deeds  (especially 
that  from  Gough  to  Hyatt)  were  in  fact  copied  into 
the  deed  books  under  the  order  of  a  court  having  au- 
thority over  the  subject,  as  and  for  a  registry  thereof,  it 
became  the  duty  of  the  clerk  and  of  the  commissioner 
of  the  revenue  to  cause  the  land  to  be  entered  on  the 
commissioner's  books  and  charged  with  taxes.  It  wjis 
wholly  beyond  their  official  duty  to  review  the  action 
of  the  court;  or  to  place  themselves  in  the  position  of 
creditors,  or  purchasers  for  value  without  notice;  and 
to  say  that  inasmuch  as  persons  of  these  classes 
might  not  be  aftected  by  this  registry,  so  these  officers 
would  not  notice  it,  nor  were  they  bound  to  perform 
Any  duty  in  consequence  thereof.  Neither  Hayden, 
nor  any  creditor  or  purchaser  claiming  through  or  nn- 
-der  him,  sets  up  any  title  of  his;  nor  has  the  propriety 
of  the  registry  been  questioned  from  1797  to  1843. 
The  attempt  is  now  made  to  convert  the  common- 
wealth herself  into  a  party  complaining  thereof  Of 
what  can  she  complain?     Her  taxes  from  1797  to  1800 


Lohrs 
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after  this  lapse  of  time  we  must  presume  to  have  been     1855. 

paid;  or  if  not  paid,  they  were  certainly  released  by    Term. 

act  of  assembly.     It  is  distinctly  proved  that  the  taxes 

for  every  year  from  1801  to  1839,  inclusive,  have  been 

either  paid   or   released   by   law.      As  the   common-  Millers' 

iflflflfifi 
wealth  has  received  what  is  called  in  the  law  "her 

just  demands,"  one  of  the  grievances  recited  in  the  act 
of  1835,  as  the  reason  for  that  enactment,  does  not 
exist.  It  is  impossible  to  perceive  how  the  '*  delay " 
and  "embarrassment"  in  the  "settlement  and  improve- 
ment "  of  the  country,  recited  as  another  reason  for 
passing  the  act,  is  to  be  in  any  degree  obviated  by 
forfeiting  lands  in  the  situation  of  this  land.  It  would 
seem  that  this  desirable  purpose  could  be  better  pro- 
moted by  quieting  titles  as  far  as  may  be  consistent 
with  the  letter  and  spirit  of  the  laws  upon  that  sub- 
ject. If  tho  land  be  entered  on  the  land  books  and 
charged  with  taxes,  the  commonwealth  must  resort  to 
the  means  provided  by  law  for  the  collection  of  her 
dues.  If  the  alleged  conveyances  be  copied  into  the 
deed  books,  any  one  desiring  to  purchase  the  land  may 
inform  himself  as  to  the  ownership  thereof;  if  such 
conveyahce  be  duly  authenticated,  he  may  perceive 
that  the  title  is  in  the  alienee ;  if  not  duly  authenti- 
cated, he  will  know  that  the  title  remains  in  the  sup- 
posed alienor,  unless  it  can  be  shown  by  extrinsic 
proof  that  the  conveyance  was  in  fact  executed. 

In  the  case  before  us  it  appears  that  better  means 
for  giving  information  to  purchasers  are  furnished  than 
the  act  of  1835  requires.  That  act  does  not  require 
the  registry  of  the  deed,  but  only  the  entry  of  the  land 
on  the  commissioner's  books,  and  assessment  of  taxes. 
In  this  case  the  deed  was  registered,  even  if  impro- 
perly ;  the  land  was  in  fact  entered  on  the  books,  and 
assessed  with  taxes.  The  letter  and  spirit  of  the  act 
of  1835  and  of  all  other  statutes  on  the  subject,  are 
fully  complied  with  in  the  case  before  us.  The  "just 
Vol.  XII — 58 
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1866.    demands  "  of  the  coinmonwealth  on  this  land  have  been 
Term.    P^^^  •    ^^®  ownership  thereof  may    be  ascertained  by 


lessee. 


any  one  wishing  to  buy  and  improve  it. 

^^^  The  title  of  Meshach  Hyatt  was  not  necessarily  bad, 
Millers'  although  his  deed  be  held  to  be  defectively  authenti- 
cated.  That  title,  whatever  it  was,  passed  to  Luke 
Bryant  by  the  sherifl*'s  deed.  This  deed  was  duly  re- 
corded and  the  land  duly  entered  on  the  eommi^- 
sioner's  book  as  early  as  1815:  that  is,  twenty  years 
before  the  act  of  1835,  and  has  been  continually  so 
entered  ever  since;  up  to  1835  no  forfeiture  had  been 
created  for  the  omission  to  enter.  The  attempt  is  now 
made,  however,  to  forfeit  the  land  in  the  hands  of  a 
derivative  purchaser,  tor  a  delinquency  on  the  part  of  a 
remote  alienor;  for  omission  of  an  alleged  duty  in  re- 
gard to  this  land,  nearly  forty  years  after  he  has,  in  all 
probability,  ceased  to  have  any  interest  in  it.  The 
■facts  that  the  land  since  1815  has  been  continually  on 
the  books  charged  with  taxes,  that  it  has  been  held 
under  deeds  duly  recorded  since  that  time,  it  is  sup- 
posed, are  of  no  avail.  That  the  commonwealth  has 
the  right  to  draw  in  question  the  validity  of  each  and 
every  link  in  the  chain  of  title;  that  the  assessment 
and  payment  of  taxes  on  a  title  defectively  deduced 
will  not  save  the  forfeiture  on  account  of  those  verj- 
taxes;  but  that  after  receipt  of  her  dues  the  common- 
wealth may  seize  the  land  itself  in  satisfaction  of  other 
and  fiirther  taxes  on  the  same  land  due  from  another 
person;  that  is  to  say,  she  may  receive  taxes  of  the 
mistaken  claimant,  and  may  recover  the  same  taxes  of 
the  apparently  true  owner;  that  is,  she  may  recover 
double  taxes  upon  the  same  land. 

If  in  any  case  the  construction  of  a  statute  be 
doubtful,  it  is  well  tor  the  court,  in  applying  the  law 
to  the  facts,  to  enquire  whether  the  legislature,  having 
the  same  facts  in  its  mind,  would  have  placed  them 
under  the  operation  of  the  law.     If  we  do  so  in  this 
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case,  and  shall  decide  that  the  land  was  forfeited,  we     1S55. 
must  hold  that  the  legislature  meant  to  forfeit  lands  as    xerm. 

for  an  omission  to  enter  and  consequent  nonpayment  of 

taxes,  in  a  case  in  which  the  entry  was  in  fact  made    ^^ 
and  the  taxes  in  fact  paid.  MjIIcts' 

It  is  said  that  if  the  defendants  below  had  proved 
title  in  Meshach  Hyatt,  derived  from  Ignatius  Hayden, 
that  then  the  entry  on  the  land  books  in  his  name  had 
been  valid  and  the  forfeiture  prevented.  It  is  further 
said  Meshach  Hyatt  was  not  such  owner  or  proprietor 
within  the  meaning  of  the  law  as  might  make  such 
entry.  That  the  chain  of  title  stops  with  Hayden, 
and  that  he  alone  could  make  a.  valid  entry;  and  that 
having  omitted  to  do  so,  a  forfeiture  is  incurred. 
These  positions  of  the  plaintiff's  lessors,  when  pro- 
perly analysed,  are  found  to  be,  that  the  common- 
wealth has  a  concern  in  lan^ls  above  and  beyond  the 
taxes  charged  thereon;  that  although  she  may  and 
does  receive  **ber  just  demands"  against  any  specific 
parcel  of  land,  yet  she  may  by  forfeiture  acquire  the 
land  itself  in  addition  to  her  taxes,  and  this  although 
the  tax  payer  regarding  himself  as  owner,  in  good 
faith,  has  complied  with  the  letter  of  the  law ;  that 
she  may  set  up  a  title  in  a  party  who  long  since  at- 
tempted to  divest  himself  of  all  title,  who  has  never 
since  set  up  any  claim;  and  this  for  the  purpose  of 
forfeiting  such  title  to  the  prejudice  of  subsequent 
claimants  who  have  fully  discharged  all  just  demands 
against  the  subject;  that  in  every  case  of  devise,  de- 
scent, lineal  or  collateral,  or  of  conveyance,  if  a  party 
not  in  law  entitled  to  succeed  to  real  property,  shall 
yet  in  good  faith  claim  title,  cause  it  to  be  entered  and 
charged  with  taxes  which  he  duly  pays,  yet  the  title 
of  the  true  owners  is  forfeited  for  omission  to  enter  it 
on  the  commissioner's  books. 

In  fine,  it  is  insisted,  in  effect,  that  the  common- 
wealth is  a  grand  beneficiary  to  take  advantage  of  all 
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1855.     mistakes,  misconstructions,  or  imperfections  touching 
Term,    ^tles  or  the  transmission  of  titles;  and  this  without 

regard  to  the  fact  that  her  revenue  derivable  from  the 

^^^  subjects  of  the  titles  has  been  fiilly  paid;  that  the  re- 
^^lers'  ^stry  laws  provided  for  the  security  of  creditors  and 
purchasers,  shall  be  held  to  apply  to  the  common- 
wealth's claim  of  forfeiture,  with  only  this  difference, 
that  in  the  latter  extrinsic  proof  may  be  heard  to  de- 
feat the  forfeiture. 

I  am  clearly  of  opinion  that  a  forfeiture  in  this  case 
cannot  be  adjudged  to  have  occurred,  without  a  depar- 
ture from  the  letter  and  spirit  of  the  laws ;  such  judg- 
ment could  only  be  sustained  by  making  the  statute 
rigorous  and  unjust  in  the  last  degree.  Thus,  I  am  of 
opinion  to  reverse  the  judgment  of  the  Circuit  court, 
and  to  render  judgment  for  the  plaintiflfe  in  error. 

Having  found  enough  in  the  record  to  sustain  a  final 
judgment,  I  have  not  deemed  it  necessary  to  enquire 
whether  the  deeds  from  Hayden  to  Qough  and  from 
Gough  to  Hyatt  might  have  been  properly  admitted  to 
record  under  the  registry  laws  of  1814,  1819  and  1850, 
and  whether  under  the  decision  of  this  court  in  Ha^s- 
ler^s  lessee  v.  Kmg,  9  Gratt.  115,  they  may  be  regarded 
as  already  recorded,  or  in  a  condition  to  be  hereafter 
recorded.  Nor  have  I  deemed  it  necessary  to  consider 
whether  the  obvious  repugnancy  of  the  facts  on  which 
the  Circuit  court  rendered  judgment  should  be  held  suf- 
ficient cause  of  reversal.  It  is  stated  as  a  fact  that  the 
boundaries  of  the  land  claimed  by  the  plaintiff's  lessors 
are  shown  by  the  red  lines  on  the  surveyor's  plat;  yet 
it  is  further  stated  that  certain  other  lines  on  the  plat 
indicated  by  certain  letters  include  the  land  in  contro- 
versy; and  judgment  is  given  for  the  land  so  included 
by  the  lettered  lines.  The  judgment  is  thus  given  for 
land  lying  without  Miller's  grant.  If  either  of  the 
two  causes  last  indicated  should  be  sufficient  to  reverse 
the  judgment,  and  no  other  error  existed,  the  cause 
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would  have  to  be  remanded  for  a  new  trial.     Finding     1855. 
enough,  however,  to  justify  a  final  judgment  without    xerm. 
looking  to  these  causes,  they  become  immaterial  in  this 
case.  ' 

Allen  and  Moncure,  Js.  concurred  in  the  opinion 
of  Samuels,  J. 

Daniel  and  Lee,  Js.  dissented. 

Judgment  reversed. 
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1855.  Olinger  V.  Shepherd. 

July 


Term. 


August  21. 

1.  In  a  case  of  forcible  entry  and  detainer  pending  when  the  Code 

of  1849  went  into  operation,  the  subsequent  proceedings  may 
conform  to  the  provisions  of  the  Code. 

2.  It  seems  that  under  the  Code  of  1849  a  separate  complaint  is  not 

necessary  in  a  proceeding  for  an  unlawful  detainer;  that  the 
only  complaint  necessary  is  that  embodied  in  the  summons. 

3.  The  distinction  between  an  action  of  ejectment  and  a  proceed- 

ing for  an  unlawful  entry  and  detainer. 

4.  In  a  proceeding  for  an  unlawful  entry  or  detainer,  if  the  defen- 

dant has  entered  unlawfully,  the  plaintiff  is  entitled  to  recover 
without  any  regard  to  the'question of  his  right  of  possession: 
And  this,  though  the  land  from  which  he  is  ousted  is  the  land 
of  the  commonwealth  or  of  the  party  who  ousted  him. 

5.  The  possession  to  which  the  proceeding  for  unlawful  entry  will 

apply,  is  not  confined  to  actual* occupancy  or  enclosure;  bat 
it  is  any  possession  which  is  sufficient  to  sustain  an  action  of 
trespass.  And  thus  actual  possession  of  a  part  of  a  tract  of 
land  under  a  bona  fide  claim  and  color  of  title  to  the  whole,  is 
such  a  possession  of  the  whole  or  so  much  thereof  as  is  not  in 
the  adverse  possession  of  others,  as  will  sustain  this  proceed- 
ing. 

6.  A  deed,  though  it  may  be  invalid  to  pass  the  title  it  purports  to 

convey,  may  be  admissible  evidence  as  a  link  in  plaintiflf's 
chain  of  titl^  to  show  the  bounds  of  the  land  claimed  by  him, 
and  the  extent  of  his  possession. 

On  the  3(i  of  June  1850,  John  C.  Olinger,  the 
plaintift  in  error,  exhibited  his  complaint  before  a 
justice  of  the  peace  of  Lee  county,  that  Alfred  Shep- 
herd, the  defendant  in  error,  had  unlawfully  turned 
him  out  of  possession  of  a  certain  tenement,  contain- 
ing by  -estimation  two  hundred  acres  of  land,  with  the 
appurtenances,  lying  and  being  in  the  county  afore- 
said :  whereof  he  prayed  restitution  of  the  possession. 
A  warrant  was  accordingly  issued  in  the  form  pre- 
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scribed  by  the  act  of  February  12,  1814,  1  Rev.  Code,  1855. 

ch.  115,  p.  465-459,  which  was  then  in  force.     The  x"m^ 
warrant  was  duly  executed  and  returned,  an  order  of 


survey  was  made  and  executed,  and  the  case  was  ^^^^K®"" 
continued  from  time  to  time  until  the  18th  of  October  Shep- 
1852,  when  the  defendant  pleaded  "not  guilty,"  to 
which  the  plaintiff  replied  generally;  and  issue  was 
joined  thereon.  A  verdict  was  found  for  the  plaintift', 
and  that  he  recover  from  the  defendant  the  posses- 
sion of  the  premises  in  the  complaint  and  warrant 
mentioned;  on  which  a  judgment  was  rendered  ac- 
cordingly. 

On  the  trial  of  the  cause,  the  plaintiff  offered  to 
give  in  evidence  a  deed  purporting  to  be  a  deed  from 
Alexander  W.  Mills,  as  clerk  of  the  County  court  of 
Lee  county,  to  John  C.  dinger  for  forty-eight  thou- 
sand two  hundred  acres  of  land  in  said  county; 
which  deed  was  duly  recorded,  and  recites  that  a  tract 
of  land  lying  in  said  county,  containing  forty-nine 
thousand  two  hundred  acres,  had  been  returned  delin- 
quent in  the  name  of  the  heirs  of  Nathaniel  Taylor, 
for  the  nonpayment  of  taxes  due  thereon  for  the  year 
1834,  which  taxes,  with  the  damages  thereon,  charge- 
able by  law  upon  the  said  tract  of  land,  amounted  to 
the  sum  of  four  dollars  and  ninety-two  cents ;  and  the 
said  tract  having  been  duly  advertised  according  to 
law,  was  offered  for  sale  at  public  auction  for  cash,  at 
the  October  court  held  for  said  county,  at  the  court- 
house, on  the  21st  of  October  1834,  or  so  much 
thereof  as  would  be  sufficient  to  discharge  the  said 
arrears  of  taxes  and  damages,  when  the  said  dinger 
offered  to  pay  the  said  sum  of  four  dollars  and  ninety- 
two  cents  for  forty-eight  thousand  and  two  hundred 
acres;  and  no  person  offering  to  pay  the  same  for  a 
less  quantity  of  land,  it  was  bid  off  to  the  said  din- 
ger; and  that  the  said  dinger  had  returned  to  the 
court  a  fair  plat  and  certificate  of  his  having  the  same 
surveyed  and  laid  off  in  pursuance  of  an  act  of  the 
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1855.     general  assembly;   which  was  received  by  the  court 
Term.    ^^^  ordered  to  be  recorded.     To  the  introduction  of 


which  deed  the  defendant  objected,  unless  the  plain- 
Olinger  ^j^y  woui(j  fi^gt  give  in  e\ndence  a  plat  and  certificate 
Shep-  of  survey  made  pursuant  to  the  act  of  the  10th  of 
March  1832,  and  all  other  proceedings  of  record  re- 
quired by  the  act  in  accordance  with  the  provisions  of 
which  the  deed  purports  to  have  been  made;  but  the 
court  overruled  the  objection.  Whereupon  the  defen- 
dant further  objected  to  the  introduction  of  the  deed: 
First,  because  the  deed  recites  that  the  delinquency 
of  the  land  thereby  conveyed  was  in  the  name  of 
Nathaniel  Taylor's  heirs;  whereas  the  commissioner's 
books  tor  the  county  of  Lee  for  the  year  1834,  intro- 
duced by  the  defendant,  show  said  land  to  be  listed  in 
the  name  of  "Taylor's  heirs;"  and  the  delinquent  list 
of  the  sherift  of  said  county  for  said  year,  and  the  list 
of  sales  of  lands  delinquent  for  said  year,, introduced 
as  aforesaid,  show  that  no  delinquency  or  sale  of  land 
occurred,  or  was  made  in  said  year  in  the  name  of 
Nathaniel  Taylor's  heirs.  Secondly,  because  the  deed, 
in  its  metes  and  bounds,  varied  from  the  plat  and  cer- 
tificate of  survey.  Thirdly,  because  it  appeared  of 
record  that  the  return  of  the  sheriff  of  delinquent 
lands  for  the  year  1834  was  made  at  the  October  term 
of  the  County  court  for  said  year,  instead  of  the  Au- 
gust or  September  term  thereof,  as  the  law  required ; 
and  it  appearing  from  the  list  of  sales  aforesaid  that 
the  sale  of  the  land  in  the  deed  mentioned  was  also 
made  at  the  October  term  of  the  court,  it  could  not 
have  been  advertised  according  to  law,  as  recited  in 
the  deed.  Fourthly,  because  the  affidavit  required  by 
the  17th  section  of  the  act  of  10th  of  March  1832 
was  not  attached  to  the  list  of  sales  aforesaid.  And 
fifthly,  because  the  deed  upon  its  face  did  not  state  all 
the  particular  circumstances  of  title,  as  required  by 
the  20th  section  of  the  said  act.  But  the  court  over- 
ruled these  objections  also,  and  permitted  the  deed  to 
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be  given  in  evidence  to  the  jury.     To  which  opinions     1865. 
of  the  court  the  defendant  excepted.  Term. 

The   plaintiff  having  given   in   evidence   the   deed  — ; 

aforesaid,  offered  no  evidence  tending  to  show  that  ^"^' 
Alexander  W.  Mills  was  clerk  of  the  said  county  at  ^^^P" 
the  time  the  deed  was  executed.  A  patent  to  Nathan 
Fields,  Nathaniel  Taylor  and  John  Johnston,  dated  the 
30th  January  1796,  for  sixty-two  thousand  acres  of 
land,  was  given  in  evidence  by  the  defendant;  and 
these  were  the  only  conveyances  of  title  exhibited  in 
the  cause.  The  plaintiff  introduced  a  witness,  whose 
evidence  tended  to  prove  that  the  forty-eight  thousand 
two  hundred  acres  of  land  claimed  by  the  plaintiff  is 
a  part  of  the  sixty-two  thousand  acres  embraced  in 
the  said  patent.  The  defendant  gave  in  evidence  a 
certified  printed  list  of  the  auditor,  made  out  and  de- 
posited in  the  cleric's  office  of  Lee  county,  pursuant 
to  the  act  of  1831,  of  lands  forfeited  and  vested  in  the 
president  and  directors  of  the  Literary  fund,  at  the 
sales  of  1816,  which  list  embraced  a  tract  of  sixty- 
two  thousand  acres  in  the  name  of  Nathan  Field's, 
Nathaniel  Taylor  and  John  Johnston.  The  plaintiff 
offered  no  evidence  to  show  that  the  said  tract  was  re- 
deemed; but  showed  that  forty-nine  thousand  two 
hundred  acres  of  land  were  charged  on  the  commis- 
sioner's books  in  1834  in  the  name  of  Taylor's  heirs ; 
that  the  same  was  returned  delinquent  in  that  year 
and  sold;  that  the  plaintiff  took  possession  of  part  of 
the  land  purchased  by  him  at  the  time  the  deed  from 
the  clerk  was  executed,  and  has  continued  in  posses- 
sion thereof  up  to  the  present  time;  that  the  said  land 
was  charged  to  the  plaintiff  on  the  books  of  the  com- 
missioner in  1835,  and  has  continued  so  charged,  with- 
out delinquency,  up  to  the  present  time,  and  that  it 
covers  the  land  in  controversy,  of  which  the  defendant 
took  possession  in  the  spring  of  1850. 

The  only  evidence  tending  to  prove  that  the  plain- 
VoL.  XII — 59 
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1855.     tift'  ever  had  actual  possession  of  the  land  iu  contro- 
Term.    ^^>^y»  ^^^  ^bat  he  had  actual  possession  of  another 
portion  of  the  land  embraced  in  his  deed,  as  above 


Olinger  grated,  and  there  was  also  evidence  tending  to  prove 
Shep-  that  the  plaintiff'  refused  to  allow  Barron,  who  had 
paid  him  for  ranging  in  the  adjoining  neighborhood 
the  previous  year,  on  land  in  the  plaintiff's  deed,  to 
range  cattle  on  the  land  in  controversy  for  the  sum 
ottered  by  him  to  the  plaintiff*,  and  that  Lewis  also 
ranged  at  the  same  place  Barron  did,  a  different  year, 
by  leave  of  the  plaintiff. 

The  defendant  offered  in  evidence  a  copy  of  an  entry 
for  two  hundred  acres  of  land,  and  of  a  survey  for  one 
hundred  and  sixty-five  acres  of  land,  dated,  the  former 
February  25th,  and  the  latter  May  13th,  1850,  made 
by  and  for  him  as  assignee  of  William  N.  G.  Barron, 
by  virtue  of  a  Virginia  land  office  treasury  warrant, 
No.  17,954,  dated  the  26th  September  1849;  also  a 
receipt  of  the  register  of  the  land  office,  dated  Feb- 
ruary 27,  1852,  for  the  plat  and  certificate  of  the  sur- 
vey aforesaid.  A  witness  testified  that  the  survey 
made  by  the  plaintiff  in  this  cause  embraced  one  im- 
provement of  from  twenty-five  to  twenty-seven  years' 
standing,  and  another  made  twenty  or  twenty-five 
years  ago;  one  of  which  was  abandoned  and  vacant 
when  the  plaintiff  took  possession  under  his  deed,  and 
before  the  sale. 

Whereupon  the  defendant  moved  the  court  to  give 
the  jury  the  four  following  instructions: 

1.  If  they  believe  from  the  evidence  that  the  land 
-claimed  by  the  plaintiff  is  part  of  the  same  land  pa- 
tented to  Nathan  Fields,  Nathaniel  Taylor,  and  John 
Johnston  on  the  30th  day  of  January  1796  for  sixty 
two  thousand  acres,  and  that  the  title  conferred  by 
said  patent  was  forfeited  to  the  president  and  directors 
of  the  Literary  fund  in  1816,  and  that  neither  of  said 
patentees  nor  any  one  claiming  under  them  ever  re- 
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deemed  said  land,  then  the  deed  under  which   the  1855. 

plaintiff  claims  confers  no  title,  and  the  jury  must  find  r^^^m 

for  the  defendant.  

2.  If  they  believe  from  the  evidence  that  the  land  ^^i"?®'' 
embraced  in  the  deed  under  which  the  plaintiff  claims  Shep- 
wae  forfeited  to  the  Literary  fund  in  1816,  and  has  ®    " 
not  been  since  redeemed,  or  that  the  proceedings  upon 
which  the  said  deed  is  founded  are  irregular,  then  it 
confers  no  color  of  title  upon  the  plaintiff,  and  the  jury 

must  find  for  the  defendant. 

3.  If  they  believe  from  the  evidence  that  the  title 
to  the  land  embraced  in  the  plaintift''s  deed  was  for- 
feited to  the  Literary  fiind  and  not  redeemed  prior  to 
the  alleged  delinquency  thereof  in  1834,  and  that  the 
defendant  entered  and  surveyed  the  land  in  contro- 
versy in  1850,  and  returned  a  plat  and  certificate 
thereof  into  the  land  ofllce  more  than  six  months 
before  the  trial  of  this  cause,  then  they  must  find  for 
the  defendant. 

4.  If  they  believe  from  the  evidence  that  the  survey 
upon  which  the  plaintiff's  deed  is  founded  omits  to 
state  that  it  did  not  embrace  improvements,  and  they 
believe  from  the  evidence  that  it  did  include  improve- 
ments, then  it  is  insuflicient  to  support  the  said  deed, 
and  they  must  find  for  the  defendant. 

But  the  court  refused  to  give  the  said  instructions ; 
and  instead  thereof,  instructed  them,  that  if  they  shall 
believe  from  the  evidence  that  the  plaintiff  purchased 
the  land  in  controversy  under  a  sale  by  the  sheriff,  and 
received  a  deed  therefor,  and  took  possession  of  said 
land  under  said  deed,  and  held  possession  thereof  more 
than  seven  years  under  said  deed  and  before  the  de- 
fendant entered  thereon,  then  the  jury  must  find  for 
the  plaintiff,  notwithstanding  they  might  believe  the 
same  land  was  forfeited  to  the  president  and  directors 
of  the  Literary  fund  in  1816.  To  which  opinion  of 
the  court  refusing  to  give  the  four  instructions  moved 
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1856.     for  by  the  defendant,  and  giving  the  instruction  instead 
Term,    thereof  as  aforesaid,  he  also  excepted. 

The  judgment  of  the  County  court  was  afterwards 

dinger  reversed  by  the  Circuit  court  of  Lee,  on  a  writ  of 
Shep-    supersedeas;  whereupon  the  plaintiff'  applied   to  this 

court  for  a  supersedeas  to  the  judgment  of  the  Circuit 

court,  which  was  awarded. 

Baldwin^  for  the  appellant. 

B.  B.  Johnston,  for  the  appellee. 

MoNCURE,  J.  after  stating  the  case,  proceeded  : 
The  first  objection  taken  to  the  judgment  of  the 
County  court  is,  that  the  proceeding,  having  been 
commenced  before  the  Code  took  effect,  should  have 
been  concluded  under  the  law  which  was  then  in  force, 
and  should  not  thereafter  have  conformed,  as  it  did,  to 
the  provisions  of  the  Code. 

I  think  the  case  comes  within  the  exception  con- 
tained in  the  Code,  ch.  216,  §  2,  p.  800,  and  that  the 
proceedings  had  therein  aft;er  the  Code  took  effect 
properly  conformed  to  its  provisions.  The  only  differ- 
ence between  the  act  of  February  12, 1814,  1  Rev. 
Code  455,  under  which  this  case  was  commenced,  and 
the  Code,  ch.  134,  p.  556,  under  which  it  was  con- 
cluded, seems  to  be  in  the  mode  and  form  of  proceed- 
ing. Each  provides  a  summary  remedy  for  the  same 
wrong,  to  wit,  a  forcible  or  unlawful  entry,  or  an  un- 
lawful detainer.  The  same  evidence  which  was  neces- 
sary to  sustain  the  remedy  under  the  old  law  is  neces- 
sary to  sustain  it  under  the  new;  except  in  this,  that 
under  the  new  law  the  complaint  is  general,  of  an  un- 
lawful withholding  from  the  plaintiff  the  premises  in 
question;  and  maybe  sustained  by  evidence  of  such 
unlawful  withholding,  whether  the  possession  was 
acquired  by  the  defendant  forcibly,  unlawfully,  or 
lawfully  and  peaceably;  whereas,  under  the  old  law. 
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the  complaint  was  several,  of  a  forcible,  or  an  unlaw-  1855. 

ful  entry,  or  an  unlawful  detainer:  and  the  subsequent  fpjjjj 
proceedings  and  the  evidence,  conformed  to  the  nature 


of  the  particular  complaint.  In  all  cases,  however,  ^^^^g®*" 
whether  under  the  old  law  or  the  new,  to  sustain  the  ^hep- 
complaint  it  is  necessary  for  the  jury  in  effect  to  find 
that  at  the  date  of  the  complaint  the  defendant  unlaw- 
fully withheld  the  possession  from  the  plaintiff,  and 
that  he  did  not  so  withhold  it  for  three  years  before. 
Such  was  the  effect  of  a  special  finding  for  the  plain- 
tiff in  the  form  prescribed  by  the  old  law,  and  such  is 
the  effect  of  a  general  finding  for  the  plaintiff  under  the 
new.  The  complaint  under  the  new  law  is,  *'  that  the 
defendant  is  in  possession,"  and  as  it  is  said,  "  unlaw- 
fiiUy  withholds  from  the  plaintiff  the  premises  in  ques- 
tion." The  defendant  either  pleads  or  makes  default; 
and,  in  the  former  case,  his  plea  is  '*  not  guilty." 
Whether  he  pleads  or  makes  default,  a  jury  is  impan- 
neled  to  try  "whether  he  unlawfully  withholds  the 
premises  in  controversy."  If  it  appears  that  the  plain- 
tiff was  forcibly  or  unlawfully  turned  out  of  posses- 
sion, or  that  it  was  unlawfully  detained  from  him, 
unless  it  also  appears  that  the  defendant  has  held  or 
detained  the  possession  for  three  years  before  the  date 
of  the  summons,  the  verdict  shall  be  for  the  plaintiff, 
Ac.  But  it  is  said  that  the  complaint  in  this  case  was 
in  the  form  prescribed  by  the  old  law,  that  the  defen- 
dant unlawfnlly  turned  the  plaintiff'  out  of  possession ; 
and  did  not  charge,  as  the  complaint  under  the  new 
law  does,  that  the  defendant,  at  the  date  or  exhibition 
of  the  complaint,  was  in  possession  and  unlawfully 
withheld  from  the  plaintiff  the  premises  in  question; 
and  it  is  therefore  contended  that  the  issue  on  the  plea 
of  not  guilty  did  not  involve  these  facts,  and  that  they 
were  not  found  by  the  jury  in  their  verdict  for  the 
plaintiff.  I  think  these  facts  were,  in  effect,  involved 
in  the  issue  and  found  by  the  jury.     The  complaint 
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1855.    not  only  charged  that  the  defendant  unlawfully  turned 
Term.    *^®  plaintiff  out  of  possession,  but  prayed  restitution 
of  the  possession;  which  implied  that  the  defendant 


dinger  g^|]  ^^jthheld  the  possession  from  the  plaintiff.  The 
Shep-  jury  was  impaneled  to  try  whether  the  defendant 
unlawfully  withheld  the  premises  in  controversy, 
which  was  in  effect  the  issue  on  the  plea  of  not  guilty. 
The  verdict  of  the  jury  was  for  the  plaintiff,  and  *'that 
he  recover  from  the  defendant  the  possession  of  the 
premises  in  the  complaint  and  warrant  mentioned. 
The  only  effect  which  the  form  of  the  complaint  could 
have  had  upon  the  case  was  to  require  proof  that  the 
possession  of  the  defendant  was  acquired  by  an  unlaw- 
ful entry.  This  objection  was  not  made  by  the  de- 
fendant in  the  County  court  On  the  contrary,  if  it 
was  erroneous  to  conform  the  proceedings  which  oc- 
curred in  the  case  after  the  Code  took  effect,  to  the 
provisions  thereof,  he  committed  the  first  error  by 
pleading  "  not  guilty." 

Before  I  leave  this  branch  of  the  subject,  it  may  be 
proper  to  say,  by  way  of  explanation,  that  I  do  not 
consider  a  separate  complaint  to  be  now  necessary, 
but  the  only  complaint  which  the  present  law  seems 
to  contemplate,  is  embodied  in  the  summons. 

The  other  objections  taken  to  the  judgment  of  the 
County  court  are  to  the  admission  of  the  deed  men- 
tioned in  the  first  bill  of  exceptions  as  evidence  to  the 
jury;  and  to  the  giving  and  refusing  instructions,  as 
mentioned  in  the  second  bill  of  exceptions. 

This  case  seems  to  have  been  treated,  both  in  the 
County  and  Circuit  courts,  as  an  action  of  ejectment, 
instead  of  an  action  of  unlawful  entry;  and  to  that 
cause  the  supposed  errord  which  have  arisen  in  the  case 
are  justly  attributable. 

There  is  a  material  difference  between  an  action 
of  ejectment  and  an  action  of  forcible  or  unlawful 
entry.     The  title  or  right  of  possession  is  always  in- 
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volved  in  the  trial  of  an  action  of  ejectment.      The     1866. 
plaintiff  cannot  recover  without  showing  that  he  is    4^u 

entitled  to  the  possession;   and  the  defendant,  with 

out  having  any  right  to  the  possession  himself,  may  ^1*°«®^ 
generally  prevent  a  recovery  by  the  plaintiff,  by  show-  ^^^, 
ing  an  outstanding  right  of  possession  in  another. 
The  remedy  for  a  forcible  or  unlawful  entry  was 
designed  to  protect  the  actual  possession,  whether 
rightful  or  wrongful,  against  unlawful  invasion,  and  to 
afford  summary  redress  and  restitution.  The  entry  of 
the  owner  is  unlawful  if  forcible,  and  the  entry  of  any 
other  person  is  unlawful,  whether  forcible  or  not.  If 
the  defendant  enters  unlawfully,  the  plaintiff  is  enti- 
tled to  recover,  without  any  regard  to  the  question  of 
his  right  of  possession.  His  actual  possession,  of  itself^ 
gives  him  a  right  of  possession  against  any  person  not 
having  a  right  of  entry.  That  the  land  belongs  to  the 
commonwealth  will  make  no  difference.  There  can,, 
it  is  true,  be  no  adversary  possession  against  the  com- 
monwealth. But  a  person  may  be  in  actual  possession 
of  the  land  of  the  commonwealth,  and  will  be  entitled 
to  all  the  remedies  which  the  law  provides  for  the  pro- 
tection of  the  actual  possession  against  tortfeasors^ 
Any  possession  is  a  legal  possession  against  a  wrong- 
doer. Oraham  v.  Peat^  1  East  244;  Marker  v.  Berk- 
beckj  8  Bur.  1556.  Proof  of  an  actual  and  exclusive 
possession  by  the  plaintiff,  even  if  it  be  by  wrong,  is. 
sufficient  to  support  the  action  of  trespass  against  a 
mere  stranger  or  wrongdoer,  who  has  neither  title  to- 
the  possession  himself  nor  authority  from  the  legal 
owner.  2  Greenl.  Ev.  §  618.  In  a  case  reported  in  4 
Leon.  184,  and  Godb*  133,  it  appears  that  Anderson, 
C.  J.  said,  "If  one  intrude  upon  the  possession  of 
the  king,  and  another  man  entereth  upon  him,  he 
shall  not  have  an  action  of  trespass  for  that  entry ;  for 
that  he  who  is  to  have  and  maintain  trespass  ought  to? 
have  a  possession.     But  in  such  case  he  hath  not  a 


472  COURT   OF   APPEALS   OF   VIRGINIA. 

1855.    possession,  for  every  intruder  shall  answer  to  the  king 
Term.    ^^^  ^^®  whole  time,  and  every  intrusion  supposeth  the 

possession  to  be  in  the  king."     But  it  was  decided  in 

Ohnger  ^^^  subsequent  ease  of  Johnson  v.  Barret^  Aleyn^s  R. 
Shep-  10,  that  an  intruder  upon  the  king's  possession  might 
^  '  have  an  action  of  trespass  against  a  stranger.  And 
the  same  principle  is  stated  in  7  Com.  Dig.  Trespass, 
b.  2,  p.  510,  marg.  493,  where  the  case  reported  by 
Aleyn  is  referred  to,  but  not  the  previous  case  reported 
by  Leon,  and  Godb.  The  weight  of  authority  seems 
therefore  to  be  in  favor  of  the  principle  as  laid  down 
in  Com.  See  also  Cktts  v.  Spring^  15  Mass.  R.  135 ; 
and  Inhab.  Barnstable  v.  T hacker,  3  Mete.  R.  239. 

If  a  person  in  possession  of  public  land  may  main- 
tain trespass  against  a  stranger,  a  fortiori  he  may 
maintain  forcible  or  unlawful  entry  against  him. 
Forcible  entry  may  be  maintained  where  tre8i>as8  can- 
not; as  for  instance,  against  the  owner  of  the  land; 
who  may  defend  himself  against  an  action  of  trespass 
by  the  plea  of  liberum  tenementum.  Hyatt  v.  Wood^  4 
John.  R.  950.  The  owner  of  the  land,  having  a  right 
of  entry,  will  not  commit  a  trespass  by  entering, 
though  with  force,  unless  he  also  commit  a  breach  of 
the  peace.  The  law  will  not  give  damages  against 
him  in  an  action  of  trespass  quare  daiisum  fregitj  but 
will  compel  him  to  restore  the  possession  in  an  action 
of  forcible  entry.  That  the  defendant,  in  an  action  of 
forcible  entry,  cannot  defend  himself  by  showing  that 
the  land  in  controversy  is  a  part  of  the  public  domain, 
has  been  decided  in  Alabama,  Cunningham  v.  Green,  3 
Alab.  R.  127,  and  in  Tennessee,  Pettyjohn  v.  Akers,  6 
Yerg.  R.  448 ;  and  I  am  not  aware  that  the  contrary 
has  been  decided  any  where.  I  can  see  no  reason  for 
a  ditlereut  rule  in  regard  to  public  and  private  lands. 
There  is  the  same  reason  for  the  protection  of  the 
actual  possession  against  unlawful  invasion  in  both 
cases.     The   plaintiff  in    the   action  is  not   suing  for 
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damages,  but  to  have  the  possession  restored  to  him ;     1855. 
and  when  he  shows  that  he  has  been  turned  out  of   Term. 

possession  forcibly,  or  by  one  having  no  right  to  do  so, 

he  has  made  out  his  right  to  restitution,  which  cannot  ^^^^^^ 
be  defeated  by  any  evidence  in  regard  to  the  title  or  Shep- 
right  of  possession.  The  judgment  has  only  the  eflfect 
of  placing  the  parties  in  statu  quo.  It  settles  nothing, 
even  between  them,  in  regard  to  the  title  or  right  of 
possession:  it  being  declared  by  law  that  "No  such 
judgment  shall  bar  any  action  of  trespass  or  ejectment 
between  the  same  parties,  nor  shall  any  such  verdict 
be  conclusive,  in  any  such  future  action,  of  the  facts 
therein  found."     Code,  p.  657,  §  4. 

But  what  is  the  nature  of  the  possession  to  which 
this  summary  remedy  applies?  It  is  certainly  not 
confined  to  a  possession  by  actual  occupancy  or  enclo- 
sure. I  think  it  applies  to  any  possession  which  is 
sufficient  to  sustain  an  action  of  trespass.  Title  draws 
after  it  possession  of  property  not  in  the  adverse  pos- 
session of  another.  Actual  possession  of  part  of  a 
tract  of  land  under  a  bona  fide  claim  and  color  of  title 
to  the  whole,  is  possession  of  the  whole,  or  so  much 
thereof  as  is  not  in  the  adverse  possession  of  others. 
This  is  the  general  principle,  and  it  applies  to  the 
remedy  in  question.  It  has  been  decided  in  Kentucky 
that  actual  residence  on  one  part  of  a  tract,  claiming 
the  whole,  is  a  possession  of  the  unenclosed  part, 
within  the  meaning  of  the  act  against  forcible  entries. 
Vanhome  v.  TiUeyy  1  Monr.  R.  50.  If  this  be  a  sound 
principle  of  law,  as  I  doubt  not  it  is,  it  applies  to  the 
land  of  the  commonwealth  as  against  persons  not  law- 
ftilly  claiming  under  her.  See  Cunningham  v.  Grem,  3 
Alab.  127-  Of  course  her  rights  cannot  be  affected 
by  any  kind  of  possession  of  her  land. 

Applying  these  principles  to  this  case,  there  can  be 
no  doubt  of  the  plaintiff's  right  to  recover,  if  the  facts 
were  according  to  the  respective  pretensions  of  the 
Vol.  XII— 60 
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1855.    parties.     The  plaintiff  being  in  the  actual  possedsion 
Term.    ^^  *  P**^  ^^  ^  large  tract  of  land,  claiming  the  whole 

— I under  a  deed  conveying  it  to  him  by  metes  and  bounds, 

Olinger  ^^^  having  continued  in  such  possession  for  more  than 
Sheo-  fifteen  years,  paying  taxes  on  the  whole  tract,  and 
which  during  all  that  time  was  charged  to  him  on  the 
books  of  the  commissioner,  the  defendant,  within  three 
years  before  the  institution  of  the  suit,  entered  and 
took  possession  of  a  part  of  the  land  not  in  the  actual 
occupancy  of  the  plaintiff*,  claiming  it  under  an  entry 
and  survey  made  for  the  purpose  of  obtaining  a  patent, 
upon  the  ground  not  that  it  was  waste  and  unappro- 
priated land,  but  that  it  was  part  of  a  large  tract  of 
land  which  had  become  vested  in  the  president  and 
directors  of  the  Literary  fund,  under  the  act  of  1814, 
2  Rev.  Code,  p.  550,  §  80.  We  have  seen  that  posses- 
sion of  part  of  a  tract  of  land,  under  claim  and  color 
of  title  to  the  whole,  is  possession  of  the  whole,  and 
that  this  principle  applies  to  the  land  of  the'common- 
wealth  as  against  persons  not  lawfully  claiming  under 
her.  The  defendant  claims  under  her,  but  not  law- 
fully; the  land  not  being  waste  and  unappropriated, 
and  therefore  not  liable  to  entry,  survey  and  patent, 
even  though  the  title  be  vested  in  the  president  and 
directors  of  the  Literary  fund.  It  is  unnecessary  to 
enquire  what  would  have  been  the  relative  rights  of 
the  parties  if  the  defendant  had  obtained  a  patent  for 
the  land  in  controversy  betore  the  institution  of  this 
suit.  The  land  not  being  patentable,  he  was  a  mere 
trespasser  in  making  the  entry  and  survey,  and  is 
bound  to  restore  the  possession  to  the  plaintiff*  from 
whom  it  was  unlawfully  taken. 

The  case,  then,  on  its  merits,  seems  clearly  to  be 
with  the  plaintiff',  who  is  entitled  to  have  the  judg- 
ment of  the  County  court  in  his  favor  affirmed,  unless 
there  be  some  error  in  the  rulings  of  that  court,  which 
requires  its  reversal.     The  case,  as  before  observed. 
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was  treated  in  that  court,  as  well  as  the  Circuit  court,  1855. 

as  an  action  of  ejectment,  and  the  questions  raised  and  xerm. 
decided  were  appropriate  to  that  rather  than  an  action 


of  unlawful  entry.     Still  I  think  there  are  no  errors  in  ^™fi^ 
the  judgment  of  the  County  court  to  the  prejudice  of    Sbep- 
the  defendant. 

Those  questions  arise  on  the  two  bills  of  exceptions 
taken  in  the  case.  That  arising  on  the  first  is  as  to 
the  admissibility  of  the  deed.  There  can  be  uo  doubt 
about  the  admissibility  of  the  deed  as  evidence,  if  the 
facts  stated  in  the  second  bill  of  exceptions  be  referred 
to;  as  they  clearly  show  that  the  deed  was  admissible 
as  color  of  title,  and  for  the  purpose  of  showing  the 
metes  and  bounds  of  the  tract  claimed  by  the  plaintiff 
under  the  deed,  and  of  part  of  which  he  took  actual 
possession.  The  general  rule  certainly  is,  that  facts 
stated  in  one  bill  of  exceptions  cannot  be  noticed  by 
an  appellate  court  in  considering  another.  1  Rob. 
Pr.  347.  There  may  be  exceptions  to  this  rule  where 
the  reasons  on  which  it  rests  do  not  apply.  Perkins^ 
adrnW  V.  Hawkins'  ofim^x^  9  Gratt.  649.  The  second 
bill  of  exceptions  showing  that  the  deed  was  clearly 
admissible,  and  that  no  additional  evidence  could  have 
rendered  it  inadmissible,  it  would  seem  to  be  vain  to 
reverse  the  judgment  for  the  supposed  error  in  admit- 
ting it  before  other  evidence  was  offered  which  ren- 
dered it  admissible.  But  without  deciding  whether 
this  is  an  exception  to  the  general  rule  before  men- 
tioned, and  without  looking  to  the  facts  stated  in  the 
second  bill  of  exceptions,  I  think  the  deed  was  admis- 
sible evidence.  It  is  a  link,  and  it  seems  to  me  a 
necessary  link,  in  the  chain  of  the  plaintiff's  evidence. 
One  of  the  questions  necessarily  involved  in  the  case 
is,  whether  the  plaintiff  was  in  possession  of  the  land 
when  the  wrong  complained  of  by  him  was  com- 
mitted? A  man  can  rarely  be  in  the  actual  occupancy 
of  every  foot  of  his  land.     His  possession  of  part  of 
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1856.    it  is  generally  constructive,  and  results  from  his  actual 
rj^^     occupancy  of  another  part,  under  claim  and  color  of 

title  to  the  whole.     The  deed  under  which  he  enters 

Olmger  ^^^  claims  is  then  a  necessary  part  of  hie  evidence  to 
Sbep-  show  the  metes  and  bounds  of  his  possession.  It  can- 
not therefore  be  said,  when  he  offers  the  deed  in 
evidence,  that  it  is  irrelevant  and  inadmissible.  If  no 
evidence  be  offered  to  support  the  deed,  and  prove 
that  possession  was  taken  under  it  of  the  land  thereby 
conveyed,  or  some  part  thereof,  the  plaintiff's  chain  of 
evidence  may  be  incomplete,  and  may  be  objected  to 
on  that  ground,  but  not  on  the  ground  that  the  deed 
was  not  a  proper  link  in  the  chain.  The  deed  being 
a  proper  link  in  the  chain  of  evidence,  it  will  be 
presumed  in  favor  of  the  judgment  that  the  other 
necessary  links  were  supplied  before,  at  the  time,  or 
after  the  deed  was  offered.  Flannagan  v.  Grimmetj  10 
Gratt.  421.  Specific  objections  were  made  to  it, 
which,  if  well  founded,  aftected  its  validity  as  a  trans- 
fer of  title;  but  whether  well  founded  or  not,  left  it 
still  admissible  evidence  of  the  metes  and  bounds  of 
the  land  in  controversy,  and  of  the  extent  of  the 
plaintiff's  possession.  The  motion  was  not  to  exclude 
the  deed  only  as  evidence  of  a  valid  transfer  of  title, 
but  to  exclude  it  altogether;  and  was  therefore  pro- 
perly overruled,  if  the  deed  was  admissible  for  any 
purpose. 

The  questions  arising  on  the  second  bill  of  excep- 
tions are,  as  to  the  instructions  reftised  and  given  bj- 
the  court.  I  think  the  four  instructions  moved  for  by 
the  defendant  were  properly  refused  by  the  court. 
The  first  was  properly  retused,  because  even  if  the 
deed  conferred  no  title,  it  did  not  follow  that  the  jury 
should  find  tor  the  defendant.  The  plaintiff,  even  if  he 
had  no  title,  had  a  right  to  recover  if  he  was  unlaw- 
fully dispossessed  by  the  defendant  within  three  years 
before  the  institution  of  the  suit     The  second  was  pro- 
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perly  refused,  because,  notwithstanding  the  facts  sup-  1865. 

posed  in  that  instruction,  the  deed  gave  color  of  title  xerm. 
to  the  plaintiff;  and  whether  it  did  or  not,  he  had  a 


right  to  recover,  if  he  was  unlawfully  dispossessed  by  ^^' 
the  defendant  as  aforesaid.  The  third  was  properly  Shep- 
refiised,  because  the  land  in  controversy  not  being 
waste  and  unappropriated,  and  therefore  not  liable  to 
entry,  survey  and  patent,  the  defendant's  entry  was 
unlawful,  and  the  plaintifi  was  entitled  to  recover  pos- 
session in  this  suit,  notwithstanding  the  defendant  may 
have  entered  and  surveyed  the  land  in  1850,  and  re- 
turned a  plat  and  certificate  thereof  into  the  land 
office  more  than  six  months  before  the  trial  of  the  suit. 
The  fourth  was  properly  refused,  for  the  same  reasons 
which  made  it  proper  to  refuse  the  first  and  second. 
I  do  not  admit,  however,  that  it  was  necessary  to  state 
in  the  survey  on  which  the  plaintiff's  deed  was 
founded,  whether  or  not  any  improvements  were  in- 
cluded on  the  land,  nor  that  in  the  absence  of  such  a 
statement,  evidence  dehors  the  proceedings  would  be 
admissible  to  show  the  existence  of  such  improve- 
ments. On  that  subject  I  expresi^np  opinion,  it  being 
unnecessary  to  do  so. 

I  am  also  of  opinion,  that  there  is  no  error  in  the 
instruction  which  was  given  by  the  court;  at  least 
none  to  the  prejudice  of  the  defendant.  This  instruc- 
tion, like  the  rest,  regarded  the  case  as  an  action  of 
ejectment,  and  is  wholly  inappropriate  to  an  action  of 
unlawful  entry.  Whether  the  proposition  therein  as- 
serted would  be  correct  or  not  in  an  action  of  eject- 
ment, it  does  not  seem  to  be  untrue,  though  irrelevant 
and  unnecessary,  in  an  action  of  unlawful  entry.  If, 
as  we  have  seen,  the  plaintiff  would  be  entitled  to  re- 
cover in  this  action  on  the  facts  supposed  in  the  in- 
struction, without  regard  to  the  length  of  his  posses- 
sion, a  fortiori  he  would  be  so  entitled  if  he  continued 
to  hold  possession  more  than  seven  years  before  the 
defendant's  entry. 
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1855.  Ill  regard  to  all  the  questious  ari8ing  upon  the  two 
Term.  ^^^^^  ^^  exceptions  in  this  case,  I  refer  to  what  is  said 
by  Judge  Lee  in  Kincheloe  v.  TVaeewellSy  11  Gratt. 
587,  608-9,  which  seems  to  be  as  applicable  to  this 
case  as  that.  I  also  refer  to  the  opinion  of  Judge 
Daniel  in  Tappscott  v.  Gobbs,  11  Gratt.  172,  as  having 
a  material  bearing  upon  some  of  the  questions  arising 
in  this  case,  even  in  their  application  to  an  action  of 
ejectment. 

I  am  for  reversing  the  judgment  of  the  Circuit  court 
and  affirming  that  of  the  County  court. 

Samuels  and  Lee,  Js.  concurred  in  the  opinion  of 

MONCURE,  J. 

Allen,  P.  and  Daniel,  J.  dissented. 

Judgment  of  the  Circuit  court  reversed ;  and  that  of 
the  County  court  affirmed. 
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ICtnif^burg. 


Term. 


Hughes  &  wife  i\  Johnston.  1855. 

July 

(Abeent  Daniel  and  Samuels,  Js.) 
August  22. 

1.  If  an  appeal  from  an  interlocutory  order  or  decree  is  allowed, 

and  the  Court  of  appeals  is  of  opinion  that  it  should  have 
been  proceeded  in  further  before  the  appeal  was  allowed,  it 
will  be  dismissed  as  improvidently  awarded. 

2.  A  bill  is  filed  in  1836  by  an  executor  and  guardian,  charging 

that  the  personal  estate  of  his  testator  is  not  sufficient  to  pay 
his  debts ;  and  that  it  is  for  the  interest  of  the  infants  to  sell 
their  land ;  and  that  he  had  made  a  contract  for  the  sale  of 
the  land  which  he  deemed  highly  beneficial  to  the  infants. 
The  bill  is  not  sworn  to ;  nor  does  it  appear  that  the  testi- 
mony was  taken  in  the  presence  of  the  guardian  ad  litem y  or 
upon  interrogatories  agreed  to  by  him.  In  the  same  year  a 
decree  is  made  confirming  the  sale,  and  authorizing  and  di- 
recting the  executor  as  commissioner  to  convey  the  land  upon 
the  payment  or  securing  of  the  purchase  money ;  and  direct- 
ing him  to  report  to  the  court.  The  cause  is  continued  regu- 
larly until  1845,  when,  on  the  motion  of  the  plaintifi*,  an 
order  is  made  for  the  settlement  of  the  guardian's  accounts : 
And  then  the  cause  is  continued  until  January  1853,  when 
the  death  of  one  of  the  infants  and  the  marriage  of  the  other 
is  suggested:  And  the  husband  and  wife  obtain  an  appeal 
ftt>m  the  decree  of  1836.    Held  : 

1.  The  appeal  was  improvidently  allowed,  and  should  be 

dismissed. 

2.  The  cause  should  be  sent  back,  and  the  plaintifi"  required 

to  amend  his  bill  and  make  the  purchaser  and  those 
claiming  under  him,  parties.  He  should  be  allowed 
to  make  the  affidavit  prescribed  by  { 16,  of  the  act,  1 
Rev.  Code  405,  concerning  guardians,  and  to  show,  if 
he  can,  that  the  evidence  was  properly  taken;  and 
both  parties  should  be  allowed  to  introduce  farther 
evidence.  And  if  upon  taking  the  proper  accounts, 
and  the  evidence  introduced,  it  shall  appear  that  the 
sale  was  necessary  under  the  £Eicts  existing  at  the  time, 
and  was  fairly  made,  and  for  a  full  price,  the  same  is 
not  to  be  set  aside  on  account  of  the  irregularities  in 
the  proceedings. 
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1855.        In  May  1833  John  H.  Fulton  and  Beverley  R.  John- 
l^m.    8^^)  executors  of  Charles  C.  Johnston  deceased,  and 
guardians  of  his  two  infant  children,  filed  their  bill  in 


T^wife  ^^^  Circuit  court  of  Washington  county  against  the 
V.  said  infants,  to  have  a  sale  of  a  tract  of  land  descended 
ston.'  ^  them  from  their  father.  In  their  bill  they  state  that 
there  was  a  considerable  sum  due  for  the  purchase 
money  of  the  land;  that  the  personal  estate  of  their 
testator  was  not  sufficient  to  pay  his  debts,  and  that  it 
was  for  the  interest  of  the  infants  that  the  land  should 
be  sold.  That  so  believing,  they  had  made  a  contract 
for  the  sale  of  the  land  to  Robert  Beattie  at  the  price 
of  seven  thousand  dollars,  which  they  considered  highly 
advantageous  to  the  infants;  and  they  ask  that  the 
said  sale  may  be  confirmed.  This  bill  was  not  sworn 
to  by  the  plaintifts. 

At  the  same  term  of  the  court  a  guardian  ad  h'tt^m 
was  appointed  for  the  infants,  to  defend  them  in  the 
suit;  and  he  answered,  submitting  their  rights  to  the 
protection  of  the  court.  Afterwards  the  bill  was 
amended,  making  the  heirs  of  the  infants  parties  de- 
fendants. 

Depositions  were  taken  by  the  plaintifis  in  relation 
to  the  condition  of  the  land,  and  to  show  that  it  was 
for  the  interest  of  the  infants  that  it  should  be  sold; 
but  it  does  not  appear  that  these  witnesses  were  ex- 
amined in  the  presence  of  the  guardian  ad  litem,  or 
upon  interrogatories  agreed  upon  by  the  plaintiffi  and 
the  guardian. 

In  June  1836  the  cause  came  on  to  be  heard,  when 
the  court,  upon  the  personal  knowledge  of  the  judge 
of  the  tract  of  land,  as  well  as  the  matters  contained 
in  the  record,  being  satisfied  that  the  sale  made  to 
Beattie  was  judicious  and  highly  beneficial  to  the  in- 
fant defendants,  decreed  that  said  sale  be  confirmed: 
And  Beverley  R.  Johnston,  who  was  appointed  a  com- 
missioner for  the  purpose,  was  directed,  upon  the  pay- 
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ment  of  the  purchase  money,  or  upon  its  being  secured  1855. 

by  a  lien  upon  the  land,  to  convey  the  same  to  the  said  xerm. 
Beattie,  with  special  warranty;  and  to  report  his  pro- 


ceedings to  the  court.  A^wife 

From  this  time  the  cause  was  regularly  continued  v. 
until  October  1845,  when,  on  the  motion  of  the  plain-  gton." 
tiflfe,  a  commissioner  was  directed  to  state  their  ac- 
counts as  guardians  of  the  infant  defendants,  and  re- 
port the  same  to  the  court.  And  then  the  cause  was 
continued  until  January  1853,  when  the  death  of  one 
of  the  infant  defendants,  and  the  marriage  of  the  other 
to  Robert  W.  Hughes,  was  suggested,  and  the  suit  was 
revived  iu  the  name  of  Johnston,  the  surviving  execu- 
tor and  guardian,  against  Hughes  and  wife ;  who  there- 
upon applied  lo  this  court  for  an  appeal  from  the  de- 
cree of  May  1836;  which  was  allowed. 

J.  W.  Sheffey  and  Patton,  for  the  appellants. 
Stuart  and  Baldioin^  for  the  appellee. 

Allen,  P.  delivered  the  opinion  of  the  court: 
The  court  is  of  opinion,  that  as  by  the  Code,  p.  684, 
ch.  182,  §  10,  it  is  provided,  that  "  the  petition  shall 
be  rejected,  when  it  is  for  an  appeal  from  an  inter- 
locutory decree  or  order  in  a  case,  which  the  court  or 
judge  to  whom  it  is  presented  deems  it  most  proper 
should  be  proceeded  in  further  in  the  court  below 
before  an  appeal  is  allowed  therein,"  it  is  equally  com- 
petent for  the  appellate  court  afler  an  appeal  has  been 
allowed,  to  dismiss  the  same  as  having  been  improvi- 
dently  granted  and  remand  the  case,  if  it  deems  the 
case  to  be  one  in  which  justice  to  all  interested,  makes 
it  proper  that  it  should  be  proceeded  in  farther  in  the 
court  below,  before  concluding  the  rights  of  the  par- 
ties interested  in  the  decree,  by  reversing  or  affirming 
the  same. 

And  it  appearing  that  the  interlocutory  decree  com- 
VoL.  XII— 61 
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1855.     plained  of  in  this  case  was  rendered  on   the    1st   of 
TwTO     J"^i<^  1836,  whereby  a  contract  of  sale  in  the  bill  and 

proceedings  set  out,  as  having  been  theretofore  made 

&  wii?  ^^^'^  Colonel  Robert  Beattie  was  confirmed,  and  a  con- 
V.  vejance  of  the  land  sold  was  directed  to  be  made  by  a 
ston"  commissioner  to  said  Beattie,  upon  the  purchase  money 
being  paid  or  secured;  that  since  then  no  proceedings 
besides  continuances  have  been  taken  in  the  cause, 
except  an  order  directing  a  settlement  of  the  guardian 
account,  made  at  the  October  term  1845,  and  an  entry 
made  in  the  year  1853,  suggesting  the  death  of  one  of 
the  heirs  of  Charles  C.  Johnston,  the  marriage  of  the 
other,  and  a  revivor  of  the  cause  against  the  surviving 
executor  and  guardian;  the  court  is  of  opinion  that  it 
could  not  act  upon  the  appeal  aft^r  such  a  lapse  of 
time,  and  in  the  present  condition  of  the  record,  with- 
out the  hazard  of  injustice. 

The  purchaser  is  no  party  to  the  record;  it  does  not 
appear  whether  he  acquiesced  in  said  interlocutory 
decree  confirming  his  contract  for  the  purchase  of  the 
land;  and  if  he  has  acquiesced,  whether  he  has  paid 
the  purchase  money,  or  received  a  conveyance.  If  the 
purchase  has  been  completed^  he  has  an  interest  in  the 
decree,  which  should  not  be  disturbed  until  he  has  been 
made  a  party  and  had  an  opportunity  of  being  heard 
in  support  thereof. 

The  court  is  further  of  opinion,  that  in  the  present 
condition  of  the  record  it  would  be  unjust  to  the  ap- 
pellee to  express  any  opinion  upon  the  alleged  errors 
in  said  interlocutory  decree.  The  propriety  of  the 
sale  must  be  determined  by  ascertaining  the  condition 
of  the  estate  at  the  time  when  the  sale  was  made.  If 
the  sale  was  necessary  under  the  facts  then  existing, 
and  was  fairly  made  for  a  full  price,  it  does  not  follow 
that  mere  irregularities  in  the  proceedings,  if  any  such 
occurred,  would  make  it  necessary  to  set  the  same 
aside  upon  a  final  hearing.     But  whether  such  sale 
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was  proper  or  not  cannot  be  correctly  determined  un-     1855. 
til  an  account  of  the  liabilities  and  assets  of  the  estate    xerm. 

is  taken :    And  the  executorial  and  guardian  accounts 

shojild  be  settled,  and  an  enquiry  made  as  to  the  pay-  ^^^ 
ment  of  the  purchase  money  of  said  land  and  the  ap-       v. 
plication  thereof,  before  any  final  decree  is  pronounced,     gton. 

To  bring  all  these  matters  properly  before  th^  court 
for  adjudication,  the  appellee  should  be  required  to 
amend  his  bill  and  make  the  said  Robert  Beattie,  the 
purchaser  of  said  land,  and  those  claiming  under  him, 
if  any,  parties  defendants ;  proper  accounts  should  be 
ordered  and  taken ;  leave  should  be  given  to  the  ap- 
pellee to  file  the  affidavit  prescribed  by  the  16th  sec- 
tion of  the  act  of  1819,  1  Rev.  Code,  p.  405,  concern- 
ing guardians;  and  to  show  if  he  can  that  the  deposi- 
tions ot  the  witnesses  filed  had  been  taken  in  presence 
of  the  guardian  ad  litem,  or  upon  interrogatories  agreed 
upon  by  him ;  and  leave  sliould  be  given  to  both  par- 
ties to  take  further  testimony,  so  as  to  enable  the  court 
upon  a  final  hearing,  to  decide  the  cause  with  all  the 
parties  in  interest  before  it,  and  in  view  of  all  the  cir- 
cumstances entitled  to  consideration. 

It  is  therefore  adjudged,  ordered  and  decreed,  that 
the  appeal  be  dismissed  as  improvidently  granted,  with 
costs  to  the  appellee,  and  that  the  cause  be  remanded 
to  be  proceeded  in  farther  in  the  mode  above  indicated, 
in  order  to  a  final  decree. 

Appeal  dismissed. 


Term. 
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1855.        Unis  rf"  als  i\  Charlton's  adm'r  jh  als. — Four  Cases. 
July 

Augiist  24. 

1.  A  deposition  is  taken  by  a  plaintiflf  in  another  state,  to  be  read 
as  evidence  in  a  cause  depending  here ;  and  the  justices  cer- 
tify that  the. defendants  appeared  by  counsel  and  cross-exam- 
ined the  witness:  And  the  deposition  shows  that  counsel 
professing  to  represent  the  defendants,  did  appear  and  crosB- 
examine  the  witness.  It  does  not  appear,  however,  that  the 
deposition  was  taken  under  a  commission,  or  that  the  court 
here  had  ever  authorized  a  commission  to  issue  ;  nor  was  any 
notice  to  the  defendant  produced  or  proved.  The  deposition 
is  taken  without  authority ;  and  the  justices  having  no  au- 
thority to  take  the  deposition,  their  certificate  is  no  proof  of 
any  fact  it  states. 

2.  A  deposition  having  been  taken  without  authority  or  notice,  is 
not  admissible  as  evidence ;  and  the  objection  to  it  may  be 
taken  when  it  is  offered  to  be  read  as  evidence  to  the  jury. 

3.  In  a  suit  by  persons  held  as  slaves,  for  their  freedom,  on  the 
ground  that  their  ancestress  had  been  brought  into  the  state 
without  the  oath  then  required  by  the  statute  having  been 
taken  by  her  master,  her  declaration  that  she  was  free  in  the 
state  from  whence  she  was  brought,  and  request  to  the  wit- 
ness to  write  to  that  state  to  get  information  on  the  subject, 
it  not  appearing  that  such  declarations  or  request  was  made 
within  twenty  years  after  she  was  brought  into  the  state,  are 
not  competent  evidence  to  rebut  the  presumption  arising 
from  lapse  of  time,  that  the  oath  was  taken  by  the  master. 

4.  Nor  in  such  case  is  it  competent  to  prove  the  character  of  the 
master  holding  her  in  the  state,  to  account  for  her  &ilure  to 
assert  her  freedom. 

5.  In  four  suits  for  freedom,  the  plaintifiSi  in  all  of  which  claim  as 
the  descendants  of  one  woman,  who  they  allege  was  free,  and 
the  defendants  in  all  of  which  claim  under  C,  who  the  plain- 
tiffs insist  purchased  their  ancestress  from  S,  the  man  who 
brought  her  into  the  state,  with  a  general  warranty  of  title, 
and  whose  administrator  is  a  defendant  in  one  of  the  suits, 
the  cases  are  tried  together,  and  it  is  agreed  by  the  counsel 
that  the  depositions  taken  in  one  case  shall  be  read  in  all ; 
the  defendants  offer  in  evidence  the  deposition  of  S,  and  with 
it  they  offer  a  release  from  the  administrator  of  C  to  S,  of  all 
right  of  recovery  upon  the  warranty  of  title.    Held:  The 
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release  of  the  administrator  is  sufficient  to  restore  the  com-  1355. 

petency  of  S,  and  if  it  does  not  apply  to  all  the  plaintiffs  in  July 

the  other  suits,  still  under  the  agreement  of  counsel,  the  depo-  ^^"^ 

sition  is  admissible  as  evidence  on  the  trial.  ,y  . 

6.  The  deposition  of  a  witness  having  been  introduced  as  evi-  &&\b, 

dence,  it  is  not  competent  for  the  other  party  to  impeach  his        v. 
credibility  by  the  proof  of  statements  made  by  him  at  an-    Chari- 
ot her  time,  inconsistent  with,  or  contradictory  of,  the  state-    adm*r 
roent  in  his  deposition,  before  the  foundation  for  the  intro-     <&als. 
duction  of  such  impeaching  testimony  is  first  laid  by  an  ex- 
amination of  the  witness  touching  the  fact  of  his  having 
made  such  statements. 

7.  A  deposition  taken  at  so  late  a  day  that  the  other  party  cannot 

attend  at  the  time  and  place  of  taking  it,  and  then  get  to  the 
court,  where  the  cause  in  which  it  is  taken  is  to  be  tried,  by 
the  commencement  of  the  term,  is  not  admissible  in  evidence. 

These  cases  were  before  this  court  in  1H47,  and  are 
reported  in  4  Gratt.  58.  They  were  four  actions  for 
freedom  brought  in  1826,  in  the  Circuit  court  of  Mont- 
gomery county.  All  the  paupers  were  descendants  of 
a  woman  named  Flora,  who,  they  alleged,  was  a  free- 
woman  in  Connecticut,  and  abducted  from  thence  with 
her  two  infant  children;  and  that  they  had  been 
brought  into  Virginia,  without  the  oath  being  taken 
by  the  claimant  of  them  which  was  then  required  by 
the  statute.  The  defendant  in  one  of  the  cases  was 
the  administrator  of  James  Charlton;  and  the  other 
defendants  claimed  under  Charlton,  from  whom  they 
derived  those  of  the  paupers  who  were  in  their  pos- 
session. 

There  were  many  trials  of  the  cases ;  and  they  were 
removed  to  the  Circuit  court  of  the  county  of  Rock- 
bridge, from  whence  the  former  appeals  were  taken. 
After  the  eases  were  sent  back  they  were  returned  to 
the  Circuit  court  of  Montgomery  county;  and  came 
on  for  trial  there  in  June  1853  :  By  consent  they  were 
all  tried  together.  Upon  the  trial  the  plaintiffs  offered 
iu  evidence  the  deposition  of  Shubal  Stiles,  taken  in 
June  1845,  before  two  justices  of  the  peace  for  the 
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1865.     county  of  Hartford  in  the  state  of  Connecticut.     The 
r^^     deposition  showed  that  W.  Hartwell,  professing  to  act 


V.       the  defendants  appeared  by  their  counsel  at  the  time 
ton's*    ^"d  place  of  taking  said  deposition. 


as   counsel   for  the   defendants,  appeared  and   cross- 
Aals     examined  the  witness;   and  the  justices  certify  that 

Charl 

ton's 

^^'^  To  the  introduction  of  the  deposition  as  evidence, 
the  defendants  objected,  upon  the  ground  that  no 
notice  of  the  time  and  place  of  taking  it  had  been 
given;  and  also  upon  the  ground  that  no  commission 
had  been  awarded  to  authorize  the  justices  to  take  it. 
No  notice  or  commission  was  produced,  nor  did  the 
record  show  that  a  commission  had  been  awarded; 
and  the  certificate  of  the  justices  did  not  state  that  it 
was  taken  by  virtue  of  a  commission :  These  objec- 
tions were  not  endorsed  on  the  deposition.  The  court 
sustained  the  objection,  and  excluded  the  evidence?; 
and  the  plaintiffs  excepted. 

The  plaintiffi  also  offered  in  evidence  the  deposition 
of  Henry  Carty.  In  answer  to  questions  put  to  him 
by  plaintiffs'  counsel,  he  said  that  old  Flora,  the  ances- 
tress of  the  plaintiffs,  had  told  him  at  different  times 
that  if  she  had  her  just  rights  she  would  be  a  free- 
woman;  and  she  at  the  same  time  wanted  him  to 
write  her  a  letter  to  send  back  where  she  came  from, 
to  obtain  information  from  the  people  concerning  her 
freedom.  That  Squire  Howard,  who  is  dead,  told  the 
witness  that  Flora  had  applied  to  him  as  a  magistrate 
concerning  her  freedom.  And  that  James  Charlton 
was  a  man  of  severe  temper,  and  likely  to'  keep  his 
slaves  in  sulyection. 

The  plaintiffs  offered  this  testimony  to  rebut  the  pre- 
sumption arising  from  lapse  of  time,  that  James  Ste- 
phens, who,  defendants  alleged,  brought  Flora  and  her 
children  into  the  state,  had  taken  the  oath  prescribed 
by  the  act  of  1778.  But  the  defendants  objected  to 
so  much  of  the  deposition  as  is  above  given,  and  the 
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court  sustained  the  objection ;  and  certified  that  it  did  1855. 

not  appear  when  the  declarations  of  Flora  were  made;  rp^ 
but  that  it  did  appear  that  her  application  to  the  jus- 


tice Howard  was  not  made  within  twenty  years  after    V^j^ 
she  was  brought  to  Virginia.     And  it  further  appeared,       v. 
from  the  petition  filed  by  the  plaintifts,  that  they  did     ^mV 
not  rely  upon  this  ground  as  entitling  them  to  free-*  ^^°^'^ 
dom,  when  they  instituted  their  suits.     To  this  opinion 
of  the  court  the  plaintiffs  again  excepted. 

All  the  testimony  offered  on  the  trial  of  these  causes 
was  in  the  form  of  depositions;  and  after  the  plaintiffs 
has  read  the  depositions  of  several  witnesses,  for  the 
purpose  of  proving  that  Flora  and  her  two  children 
had  been  brought  from  New  York  to  Virginia  by  a 
certain  James  Simpkins;  and  that  they  had  been  sold 
by  Simpkins  to  James  Charlton,  with  a  general  war- 
ranty of  title ;  the  defendants  offered  in  evidence  the 
deposition  of  Simpkins,  which  was  objected  to  by  the 
plaintiffs  on  the  ground  that  the  witness  was  interested 
in  the  result  of  the  suits.  To  obviate  this  objection, 
the  defendant  produced  certain  releases,  whereby  John 
McC.  Taylor,  the  administrator  of  James  Charlton,  re- 
leased to  Simpkins  all  right  of  recovery  which  might . 
in  any  way  accrue  to  him  as  administrator  as  aforesaid, 
against  the  said  Simpkins,  in  case  the  plaintiffs  in  the 
action  against  himself  or  in  any  of  the  other  actions 
should  recover  their  freedom.  There  were  also  releases 
from  a  number  of  the  heirs  of  James  Charlton.  These 
releases  bore  date  prior  to  the  taking  of  the  deposition. 
The  plaintiffi  objected  that  these  releases  were  insuffi- 
cient to  restore  the  competency  of  the  witness,  as  they 
did  not  release  as  to  all  the  defendants,  and  because 
the  release  executed  by  Taylor  was  an  insufficient  re- 
lease. But  the  causes  were  all  tried  together,  and  it 
was  agreed  by  the  counsel  on  both  sides  that  the  evi- 
dence taken  in  one  case  should  be  read  in  all.  The 
court  therefore  overruled  the  objection,  and  admitted 
the  evidence ;  and  the  plaintiffs  again  excepted. 
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1856.         After  the  deposition  of  Simpkins  had  heen  read,  the 
Term,    p'^i^tiffs  offered  evidence  to  prove  that  l)e  had  made 

statements  inconsistent  with  his  deposition.     The  de- 

&al8     f^'i<l»i^ts  objected  to  this  evidence,  and  the  said  state- 

V.       ments  not  having  been  made  on  oath,  and  no  foundation 

ton's     having  been  laid  for  their  introduction,  the  court  sus- 

■^"^'^    iaiued  the  objection,  and  excluded  the  evidence:  And 

the  plaintiffs  again  excepted. 

The  plaintiffs  further  offered  in  evidence  the  deposi- 
tion of  Robert  Gardner.  This  deposition  was  taken  on 
Thursday,  the  11th  of  April  1850,  at  his  house  in  the 
town  of  Christianburg,  in  the  county  of  Montgomery. 
At  that  time  these  actions  were  pending  in  the  Cir- 
cuit court  oi  Rockbridge  county;  and  the  term  of  that 
court  commenced  on  the  12th  of  April.  The  distance 
from  the  residence  of  the  defendants  to  Lexington, 
where  the  court  was  held,  is  about  ninety  miles,  and 
Taylor,  one  of  the  defendants,  attended  the  court  at 
that  term.  The  notice  for  taking  the  deposition  was 
served  on  one  of  the  defendants  on  the  8th,  on  another 
on  the  9th,  and  on  another  on  the  10th  of  April.  The 
defendants  objected  to  the  evidence  on  the  ground  that 
.  the  notice  was  not  reasonable;  and  the  court  sustained 
the  objection:  And  the  plaintiff's  again  excepted. 

There  were  verdicts  and  judgments  in  all  the  cases 
for  the  defendants :  Whereupon  the  plaintiffs  applied 
to  this  court  for  supersedeases^  which  \vere  allowed. 

Hogey  for  the  appellants,  insisted : 

1st.  That  the  objection  to  Stiles'  dei»osition  should 
not  have  been  sustained :  That  the  objection  was  not 
taken  before  the  jury  were  sworn,  and  could  not  be 
taken  afterwards.  And  he  insisted  further,  that  the 
appearance  of  the  counsel  for  the  defendants  and  the 
cross-examination  of  the  witness  by  him,  dispensed 
with  the  necessity  of  producing  the  commission  and 
notice.  He  referred  to  Jones  v.  LucaSy  1  Rand.  268;  2 
Dan,  Ch.  Pr.  1122. 
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2d.  That  the  evideuee  as  to  the  statement  and  acts  1856. 

of  Flora  should  have  been  admitted ;  that  it  was  for  xerm. 
the  jury  to  decide  whether  these  statements  were  made 


Unis 


within  twenty  years  from  the  time  she  was  brought    ^^ 
into  Virginia.     Abraham  v.   Mathews^  6  Munf.  159;       v. 
Kheel  v.  Herbert,  1  Wash.  203;  Ross  v.  GiU,  Id.  87.  wb" 

3d.  That  Simpkins  was  interested,  and  his  testimony  ^^^ 
should  have  been  excluded.  Woodxcard  v.  Woodson,  6 
Munf.  227;  1  Greenl.  Evi.  501,  502.  That  the  re- 
leases were  not  by  all  the  parties  interested;  and 
moreover,  though  they  were  dated  prior  to  the  taking 
of  the  deposition,  yet  they  were  not  proved  until  the 
trial,  when  they  were  produced  by  the  defendants. 
He  referred  to  1  Philips'  Evi.  160;  MandedUe  v.  Perry , 
6  Call  78;  Rowt  v.  Kile,  Gilm.  202;  Temple-  v,  Elkti, 
2  Munf.  452;  Wilcox  v.  Pier  man,  9  Leigh,  144;  lur- 
berviUe  v.  Self,  4  Call  580 ;  liiehie  v.  Moore,  5  Munf. 
388.  That  a  release  from  the  administrator  was  not  ^ 
sufficient,  1  Rev.  Code  of  1819,  p.  387,  432,  the  ad- 
ministrator  not  having  any  interest  in  the  slaves  except 
for  the  payment  of  debts.  He  referred  to  Posser  v. 
DeprieM,  5  Gratt.  6 ;  Fisher  v.  Bassett,  9  Leigh  119;  1 
Story's  Equ.  Jur.  23,  24,  25 ;  Knight  v.  Yarborough,  4 
Rand.  566.  That  the  agreement  to  admit  the  evidence 
in  all  the  causes,  did  not  authorize  the  admission  of 
illegal  evidence  in  one  cause,  because  it  was  legal  in 
another.  Chitty  on  Contr.  74,  76;  Story  on  Contr.  § 
634,  635,  636. 

4th.  That  the  evidence  of  the  statements  of  Simp- 
kins  was  admissible  to  impeach  his  credit.  CharltoiVs 
adm'r  v.  Uhis,  4  Gratt.  58. 

Baldwin  and  Patton,  for  the  appellees,  insisted : 

Ist.  That  the  want  of  a  notice  and  commission  was 

conclusive  against  the  admission  of  Stiles'  deposition: 

That  the  appearance  of  counsel  for  the  defendants  did 

not  cure  this  defect.     Blincoe  v.  Berkely,  1  Call  405. 
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1855.     But  that  there  was  no  evidence  of  such  an  appearance, 
Twm.    ^^  ^^^^  ^^^*  *^^  deposition  was  taken ;  for  the  justices 

had  no  authority  without  a  commission,  and  their  cer- 

&  ais     tificate  thereof  in  the  absence  of  a  commission  proved 

V.       nothing.     Gillespie  v.  Gillespie,  2  Bibb's  R.  90 ;   Taj/lor 

ton's'    V.  Whiting,  4  Monr.  R.  364 ;   Clarke  v.  Goode,  6  J.  J. 

^^'^     Marsh.  R.  637.     That  the  objection  was  taken  at  the 

proper  time,  and  it  was  liot  such  an  objection  as  was 

required  to  be  taken  before  the  jury  was  sworn. 

2d.  That  the  statements  of  the  woman  Flora  were 
not  proper  evidence  for  the  purpose  proposed.  That 
after  twenty  years  it  will  be  presumed  the  oath  was 
taken.  Abraham  v.  Mathews,  6  Munf.  159;  McMichen 
V.  Amos,  4  Rand.  134;  George  v.  Parker,  Id.  659; 
Betty  v.  Horton,  5  Leigh  615.  That  the  statement  had 
no  relation  to  the  oath,  but  to  her  having  been  free  in 
Connecticut.  That  moreover  the  claim  spoken  of  by 
♦  the  statute  is  a  judicial  assertion  of  the  claim ;  and 
such  as  it  was,  it  was  after  she  had  been  here  twenty- 
years. 

3d.  That  the  causes  were  all  tried  together,  and  the 
true  construction  of  the  agreement  of  the  counsel  is, 
that  if  the  evidence  was  legal  in  one  case,  it  should  be 
admissible  in  all.  But  if  this  was  not  so,  the  release 
of  the  administrator  of  Charlton,  who  alone  could  sue 
upon  the  warranty  of  Simpkins,  was  sufficient  to  ren- 
der him  a  competent  witness.  1  Lomax  on  Ex'ors  286, 
§  4 ;  287,  §  9;  Hays  v.  Hays,  5  Munf.  418. 

4th.  On  the  fourth  point  made  by  the  counsel  for 
the  appellants,  they  referred  to  1  Greenl.  Evi.  §462; 
2  Philips'  Evi.  432. 

5th.  As  to  the  notice  to  take  the  deposition  of 
Gardner,  they  referred  to  Stubbs  v.  Burwell,  2  Hen.  A 
Munf.  536 ;  WinsooMe  Turnpike  Co,  v.  Ridley,  8  Verm. 
R.  404 ;  Waters  v.  Harrison,  4  Bibb's  R.  87 ;  Raviick 
V,  Willoiighby,  2  A.  K.  Marsh.  R.  20;  2  U.  S.  Dig.  219. 
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Daniel,  J.     Proceeding  to  consider  the  causes  of  1855. 

•  error  in  the  order  in  which  they  are  assigned  in  the  xerm. 
petition,  it  seems  to  rae  that  there  is  no  just  .exception 


to  the  action  of  the  Circuit  court  in  excluding  the  ^^ 
deposition  of  the  witness  Stiles.  It  appears  from  the  v. 
bill  of  exceptions,  that  no  commission  for  taking  the  ton's 
deposition,  no  notice  of  the  time  and  place  of  taking  ^^^ 
it,  was  produced;  the  record  did  not  show  that  a 
commission  had  been  awarded,  and  the  justices  in 
their  certificate  do  not  state  that  they  took  the  depo- 
sition by  virtue  of  a  commission.  There  was  thus  an 
absence  of  all  proof  to  show  that  the  plaintiffs  had 
complied  with  the  conditions  on  the  performance  of 
which  their  right  to  read  the  deposition  depended. 
The  failure  to  object  to  the  deposition  on  this  score, 
before  it  was  offered  on  the  trial,  was  no  waiver  of 
.  the  objection.  It  was  for  the  plaintiffi  to  show  either 
an  observance  of  the  requirements  of  the  statute 
under  which  they .  claimed  a  right  to  read  the  depo- 
sition, or  that  the  defendants  had  waived  or  dispensed 
with  it.  Whether  an  appearance  of  the  defendants 
by  counsel,  at  the  time  and  place  of  taking  the  depo- 
sition, might  have  been  taken  as  the  evidence  of  such 
waiver,  is  a  question  which  cannot  be  raised.  The 
only  evidence  of  such  appearance  is  in  the  certificate 
of  the  justices :  And  as  it  does  not  appear  that  they 
acted  under  a  commission,  they  had  no  warrant  or 
authority  to  speak  in  the  matter;  and  their  certificate 
is  without  force  or  virtue  as  proof  in  the  cause. 

No  ground  is  laid  on  which  to  raise  the  question 
which  the  plaintiffs  seek  to  present  by  the  second 
cause  of  error  assigned.  In  the  fourth  section  of  the 
act  of  1778,  for  preventing  the  importation  of  slaves, 
9  Hen.  St.  at  Large  471,  an  exception  is  made  in  favor 
of  persons  removing  from  any  other  of  the  United 
States  into  this;  provided  that  within  a  certain  period 
after  their  removal  they  take  an  oath  to  the  effect  that 
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1855.    their  removal  into  the  state  is  not  made  with  an  inten- 
Term.    ^^^  ^^  evade  the  provisions  of  the  act,  and  that  they 


have   not  brought  their  slaves  with  an  intention  of 

&al8  selling  them.  And  by  repeated  adjudications  of  this 
V.  court,  (as  in  Abraham  v.  Mathews^  6  Munf.  159,  George 
ton's"  V.  Parker^  4  Rand.  659,)  made  in  cases  arising  under 
^™'^  acts  containing  like  provisions,  it  has  been  settled  that 
twenty  years'  possession,  by  the  master,  of  slaves  thus 
brought  into  the  state,  without  any  claim  of  freedom 
on  the  part  of  the  slaves,  justifies  the  presumption  that 
the  master  had  duly  taken  the  oath  required  by  law. 
How  such  a  claim  should  be  asserted  in  order  to  have 
the  eftect  of  repelling  this  presumption,  has  never  been 
decided  by  this  court,  and  does  not  arise  for  considera- 
tion now.  It  is  obvious,  however,  that  no  matter  what 
may  be  the  essentials  of  such  a  claim,  or  how  it  must 
be  asserted,  it  can  be  of  no  avail  unless  made  within 
the  twenty  years  before  the  presumption  has  matured. 
It  appears  from  Carter's  statement  that  Charlton  had 
purchased  Flora,  the  ancestress  of  the  plaintifts,  at 
least  forty-five  years  before  the  date  of  his  deposition ; 
and  he  no  where  fixes  the  date  of  the  loose  declarations 
of  Flora,  that  *Mf  she  had  her  just  rights,  she  would 
be  a  freewoman."  These  delarations,  from  aught 
that  appears  to  the  contrary,  may  have  been  made  long 
after  the  presumption  had  attached ;  and  were  there- 
fore plainly  inadmissible  as  testimony  for  any  purpose. 
The  opinion  of  the  witness  in  respect  to  the  temper 
and  character  of  Charlton  as  a  master,  was,  I  think, 
equally  inadmissible.  '  If  such  testimony  could  be  re- 
sorted to  as  furnishing  a  reason  or  argument  why  the 
presumption  should  not  be  allowed,  it  would  be  equally 
proper  to  go  into  proofs  of  the  character  of  the  slaves, 
as  whether  remarkable  for  timidity  or  otherwise.  Such 
proofs,  it  is  manifest,  would  rather  serve  to  dissipate 
the  attention  of  the  jury,  and  to  invite  them  into  the 
indulgence  of  loose  surmise  and  conjecture,  than  to 
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guide  them  to  those  results  which  it  is  the  aim  and     1865. 

tendency  of  legitimate  testimony  to   establish.     The    xerm. 

exception  to  the  testimony  was,  I  think,  properly  sus 

tained  by  the  court.  ^^^ 

I  cannot  perceive  any  force  in  the  objection  to  the       v. 
,        ,        .  .^.       ,  .  ,  Charl- 

releases  executed  to  the  witness  Simpkms,  on  the  score    ton's 

that  they  were  not  executed  by  all  of  the  defendants.  ^S!^ 
Xo  good  reason  is  suggested  why  such  a  release  should 
be  made  by  any  one  but  Taylor,  the  personal  repre- 
sentative of  Charlton.  No  suit  could  be  maintained 
against  Simpkins  for  a  breach  of  the  warranty,  whe- 
ther express  or  implied,  of  the  title  to  the  plaintiffs  as 
slaves,  by  any  one  but  Charlton's  representative,  and 
the  release  of  all  right  of  recovery  by  him  divested  the 
witness  of  all  interest  in  the  controversy,  in  respect  to 
all  of  the  plaintiffs  embraced  in  the  release. 

The  further  objection  made  to  the  releases,  that  they 
do  not  extend  to  all  the  plaintiffs  in  each  of  the  suits, 
is  met  by  the  statement  of  the  judge  in  the  bill  of  ex- 
ceptions, that  "it  was  agreed  by  the  counsel  on  both 
sides  that  the  evidence  taken  in  one  case  should  be 
read  in  all."  The  terms  of  this  agreement,  it  is  ob- 
vious, are  fiilly  satisfied  when  it  is  shown  that  the  de- 
position would  have  been  legal  evidence  in  any  one  of 
the  cases :  And  as  it  is  conceded  that  the  releases  em- 
brace all  of  the  plaintiffs  in  one  of  the  suits,  I  see  no 
reason  why  the  agreement  should  not  be  allowed  to 
cure  the  omission  in  the  releases.  The  convenience  ot 
both  sides  was  no  doubt  promoted  by  the  agreement. 
The  plaintiffs  in  each  of  the  suits  were  all  descended 
from  one  common  ancestress ;  the  testimony  in  respect 
to  the  claim  of  one  was  equally  applicable  to  the  claim 
of  each;  and  it  is  difficult  to  conceive  of  injury  result- 
ing to  the  rights  of  any  of  them  from  the  court's  en- 
forcing the  agreement  according  to  its  terms.  The 
third  ground  of  error  is,  therefore,  I  think,  untenable. 

The  fourth  assignment  of  error   raises  a  question 
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1855.     which,  it  is  somewhat  remarkable,  has  never  before 
Term.    ^*^^^  distinctly  presented  to  this  court  for  its  decision, 


to  wit,  whether  a  witness  who  has  testified  in  a  cause 

^^j|  may  be  impeached  by  the  proof  of  contradictor}-  or 
V.  inconsistent  statements,  alleged  to  have  been  made  by 
ton's"  him  on  other  occasions,  before  the  foundation  for  the 
^™'^  introduction  of  such  impeaching  testimony  is  first  laid, 
by  an  examination  of  the  witness  touching  the  fact  of 
his  having  made  such  statements.  In  the  Queen's  Oise, 
2  Brod.  &  Bing.  292,  6  Eng.  C.  L.  R.  121,  the  question, 
so  far  aa  it  relates  to  examinations  in  courts,  was  very 
fiilly  discussed,  and  was  decided  in  the  negative  by  the 
unanimous  opinion  of  the  judges.  This  case  occurred 
in  1820.  The  rule  there  stated  has  been  adhered  to 
in  numerous  cases  since  decided,  and  may  now  be  re- 
garded as  firmly  established,  in  England.  In  some  of 
the  United  States  the  courts  have  refused  to  adopt  the 
rule;  but  I  am  satisfied,  as  well  from  an  examination 
of  such  of  the  reports  as  are  to  be  found  in  our  library, 
as  from  a  statement  of  Mr.  Greenleaf  in  a  note  to  his 
Treatise  on  the  Law  of  Evidence,  p.  579,  that  the  rule 
has  obtained  in  a  large  majority  of  the  states  of  our 
Union. 

In  the  case  of  Doicner  v.  Dana^  19  Verm.  R.  338,  a 
distinction  is  taken  between  the  case  of  a  witness  ex- 
amined in  court  and  one  who  has  given  his  testimony 
in  the  form  of  a  deposition.  In  that  case  the  court 
sanctions,  and  expresses  a  determination  to  adhere  to, 
the  rule,  that  testimony,  as  to  the  previous  declara- 
tions of  a  witness  produced  upon  the  stand,  oflTered 
for  the  purpose  of  impeaching  him,  is  not  to  be  re- 
ceived, unless  an  opportunity  be  first  aflforded  him  to 
explain  or  qualify  the  imputed  declaration.  But  it 
still  decides  that  the  rule  has  no  application  to  testi- 
mony in  the  shape  of  depositions,  whether  taken  with 
or  without  notice,  and  whether  the  adverse  party  at- 
tended  at  the  taking  or  not,  and  that  the  adverse  party 
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may  in  such  case,  without  previous  enquiry,  prove  any     1855. 
inconsistent  declarations  or  conduct  of  the  witness.  rpJJ:^ 


After  a  careful  examination  of  the  opinion  in  which 
this  distinction  is  taken,  I  have  been  unable  to  per-  ^^j| 
ceive  the  force  of  the  reasoning  on  which  it  is  made  to  v. 
rest.  The  principal  reason  assigned  by  the  learned  ton's" 
judge  who  delivered  the  opinion  of  the  court,  for  ^^^^ 
reftising  to  apply  the  rule  to  depositions,  is,  that  such 
a  practice  would  impose  on  a  party,  wishing  the  privi- 
lege of  impeachment,  the  necessity  of  attending  in 
person  or  by  attorney  at  the  taking  of  every  deposi- 
tion to  be  used  against  him,  within  or  without  the 
state,  which,  on  any  other  account,  he  might  not  be 
disposed  to  do.  This  argument  ab  incomenimti  is  not 
wholly  without  show  of  reason  when  urged  in  behalf 
of  the  exercise  of  the  privilege  of  impeachment  by  a 
party  who  has  had  no  notice  of  the  taking,  or  who, 
though  notified,  did  not  attend  at  the  taking  of  a 
deposition  which  he  seeks  to  discredit,  but  seems  to 
me  devoid  of  weight  when  extended  to  the  case  of  a 
party  who  was  present  at  the  taking  of  the  deposi- 
tion, and  had  thus  the  same  opportunity  of  cross- 
examining  the  witness,  and  calling  his  attention  to  the 
imputed  inconsistent  statements,  that  he  would  or 
might  have  had,  in  case  the  witness  had  been  exam- 
ined in  court. 

I  have  seen  no  other  case  in  which  this  distinction 
has  been  taken,  whilst  in  a  number  of  cases  decided 
by  the  courts  of  New  York,  Tennessee,  Alabama  and 
Mississippi,  the  rule  has  been  held  applicable  as  well 
to  depositions  as  to  the  oral  examinations  of  witnesses 
on  the  stand.  Kimball  v.  Davis,  19  Weud.  R.  437 ; 
Same  Case,  affirmed  in  the  Court  of  Errors,  25  Wend. 
R.  259;  Story  v.  Saunders,  8  Hump.  R,  663;  Bich- 
mond  V.  Rickniond,  10  Yerg.  R.  343;  HoweU  v,  Rey- 
nolds,  12  Alab.  R.  128;  Sawyer  v.  Sawyer,  Walk.  Ch. 
R.  48.     And  in  the  case  of  Conrad  v.  Ouffey^  16  How. 
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1855.    Sup.  Ct.  R.  38,  recently  decided  by  the  Supreme  court 

Term.    ^^  ^^^  •United   States,  the  authorities  are   fully   ex- 

amined  and   reviewed  iu  the  arccuments  of  counsel 


J^^l     and  in  the  opinion  of  the  court  delivered  by  Justice 

V.  McLean, 
ton's"  The  effort  there  was  to  discredit  a  witness,  who  had 
^&^u  S^^^^  ^  deposition  under  a  commission,  by  proof  of 
antecedent  contradictory  statements;  and  the  court 
were  unanimous  in  the  opinion,  that  as  the  witness 
had  not  been  interrogated  as  to  those  statements  when 
he  was  examined,  the  proof  was  not  admissible.  And 
the  court  quotes  with  approbation  the  opinion  of  the 
Supreme  court  of  New  York  in  the  case  of  Kimball  v. 
DaviSy  just  cited,  holding  that  where  the  imputed  con- 
tradictory statements  are  alleged  to  have  been  made 
since  the  taking  of  the  deposition,  the  adverse  party 
can  avail  himself  of  such  statements  only  by  taking 
out  a  second  commission. 

The  rule,  we  are  told  in  Greenleaf  on  Evidence  579, 
proceeds  from  a  sense  of  justice  to  the  witness;  for  as 
the  direct  tendency  of  the  evidence  is  to  impeach  his 
veracity,  common  justice  requires  that  by  first  calling 
his  attention  tQ  the  subject,  he  should  have  an  oppor- 
tunity to  recollect  the  facts,  and  if  necessary  to  correct 
the  statement  already  given,  as  well  as  by  a  re-exami- 
nation tp  explain  the  nature,  circumstances,  meaning 
and  design  of  what  he  is  proved  elsewhere  to  have 
said.  These  reasons,  it  is  obvious,  apply  just  as  forci- 
bly to  depositions  as  to  oral  examinations  in  court. 
And  indeed  there  are  considerations  which  urge  the 
application  of  the  rule  to  the  case  of  an  impeachment 
of  a  witness  who  has  given  his  testimony  in  the  form 
of  a  deposition,  which  may  not  arise  in  an  effort  to 
discredit  a  witness  whe  has  been  examined  in  court. 
In  the  latter  case  the  witness  usually  remains  in  or 
about  the  court  till  the  trial  is  concluded ;  and  if  an 
assault  is  made   upon  him  by  proof  of  inconsistent 
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statements,  he  might,  even  before  the  adoption  of  the  1855. 

rule   requiring  him  to  be  first  examined  as  to  such  xerm. 
statements,  be  recalled  and  re-examined  by  the  party 


in  whose  favor  he  had  testified ;  and  he  may  thus  have     ^° j| 
an  opportunity  of  repelling  or  explaining  away  the       v. 
force  of  the  assault:    Whereas  the  witness  whose  de-     ton's" 
position   has  been  taken  is  usually  absent  from  the   ^^[^ 
scene  of  the  trial,  and  has  no  shield  against  attacks  on 
his  veracity  other  than  that  proWded  by  the  rule.     And 
as  was  very  justly   said  by  Chief  Justice  Nelson   in 
Kimball  v.  Davis^  in  the  absence  of  such  a  rule,  strong 
temptations  would  exist  for  tampering  with  witnesses, 
and  for  perverting  or  manufacturing  conversations  after 
the  taking  of  the  depositions,  and  when  explanations 
would  be  impossible. 

Upon  the  whole,  the  rule  appears  to  me  to  be  a  safe, 
just  and  convenient  one ;  and  I  can  see  no  good  rea- 
son for  refusing  to  follow  the  current  of  authority,  in 
adopting  it  as  a  general  rule.  Cases  may  be  supposed 
in  which  the  courts  may  be  strongly  called  upon  to 
dispense  with,  or  to  make  exceptions  to  the  rule;  and 
I  will  not  undertake  to  say  that  special  exigencies 
may  not  occasionally  arise,  requiring  the  courts  to  de- 
part from  the  rule,  rather  than  to  sacrifice  justice  hy 
sternly  adhering  to  it.  The  same  remark  may,  how- 
ever, be  justly  made  in  respect  to  most  rules  of  a  like 
character,  and  suggests  no  serious  objection  to  the 
adoption  and  observance  of  the  rule  in  question  as  a 
general  one. 

There  are  no  peculiar  considerations  calling  upon  us 
to  exempt  this  case  from  the  operation  of  the  rule : 
For  it  appears  from  the  deposition,  that  the  plaintiff's 
counsel  was  not  only  present  at  the  taking,  but  exer- 
cised on  the  occasion  his  privilege  of  cross-examining 
the  witness.  And  as  it  does  not  appear  that  any  pre- 
dicate was  laid  in  the  course  of  the  examination,  for 
the  introduction  of  proof  of  the  inconsistent  declara- 
VoL.  XII— 63 
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1855.  tions  offered  on  the  trial  to  impeach  the  witness,  the 
Term.  ^^^^^^  I  think,  did  right  in  refusing  to  allow  such  proof 
to  go  to  the  jury. 

The  fifth  bill  of  exceptions  to  the  course  of  the 
court  furnishes,  I  think,  no  ground  of  error.  The  de- 
fendants had  a  right  to  be  present  at  court,  as  well  as 
at  the  taking  of  the  deposition.  And  it  is  manifest 
from  the  facts  set  out  in  the  bill  of  exceptions,  that 
they  could  not  have  attended  the  taking  of  the  depo- 
sitions and  then  have  reached  the  court  by  the  com- 
mencement of  its  session:  And  the  exception  to  the 
reading  of  Gardner's  deposition  was,  I  think,  properly 
sustained. 

I  have  been  unable  to  discover  any  error  in  the  ac- 
tion of  the  court,  and  am  for  affirming  the  judgment. 

The  other  judges  concurred  in  the  opinion  of 
Daniel,  J. 

Judgment  affirmed. 
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Jackson's  adm'r  v.  King's  ndm'r  ^  als. 

August  27. 

1.  The  creditor  of  a  partnership  may  lose  his  remedy  against  the 

estate  of  the  deceased  partner,  by  his  laches  in  prosecuting 
his  claim  against  the  surviving  partner. 

2.  In  such  case  there  is  no  definite  and  fixed  rule  by  which  to 

measure  the  delay  and  neglect  which  will  deprive  the  creditor 
of  his  remedy  against  the  estate  of  the  deceased  partner. 
Each  case  must  stand  on  its  own  circumstances,  and  be  judged 
by  them. 

3.  In  such  case,  whilst  the  creditor  may  not  be  held  to  adopt  a  very 

rigorous  course,  nor  to  exercise  the  utmost  possible  diligence, 
at  least  he  may  be  required  within  a  reasonable  time  to  place 
the  debt  in  the  ordinary  channels  of  collection,  and  to  give  it 
that  attention  during  its  progress,  which  may  render  it  prob- 
able that  in  the  natural  course  the  money  may  be  made,  and 
the  estate  of  the  deceased. partner  thus  saved  harmless. 

4.  Where  the  creditor  fails  bona  fide  to  use  ordinary  or  reasonable 

diligence  to  collect  his  debt,  or  where  measures  have  been 
taken  to  compel  payment  from  the  surviving  partner,  and 
there  has  been  gross  and  unaccountable  delay  in  the  proceed- 
ings adopted,  and  it  is  palpable  that  the  consequence  of  such 
delay  has  been  to  cast  upon  the  estate  of  the  deceased  partner 
a  debt,  which  might  certainly  have  been  obtained  from  the 
surviving  partner,  and  which  it  was  his  duty  to  pay,  this  is 
such  laches  as  will  forbid  a  court  of  equity  to  lend  its  aid  to 
subject  the  estate  of  the  deceased  partner. 

This  ease  was  before  this  court  in  1837,  and  is  re- 
ported in  8  Leigh  689.  In  addition  to  the  facts  stated 
in  the  report  of  the  case  in  8  Leigh,  it  is  to  be  stated 
that  Bolton  lived  in  Baltimore  in  1807,  when  the  three 
notes  were  executed,  on  which  the  judgments  were 
recovered  against  Connally  Findlay  as  surviving  part- 
ner of  Findlay  &  Co. ;  and  he  continued  to  live  there 
until  his  death,  without  so  far,  as  the  record  shows, 
ever  having  been  in  Virginia. 

The  administrator  of  William  Kins^  and  the  former 
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1855.     representatives  and  heirs  of  Connally  Findlay,  relied 
Term.    ^"  ^^^  statute  of  limitations  and  the  laches  of  the 
plaintiff.     They  also  insisted  that  the  judgments  should 


'^  adm'r  ^  be  credited  by  the  amount  of  a  note  executed  by  Trigg, 
V.  ^     King  &  Co.  ot  Xatchez,  and  transferred  by  Connally 
admV   Findlay  &  Co.  to  Jackson,  which  they  allege  he  had 
&al8.    not  accounted  for.     But  it  appears  that  he  was  ijot 
expected  to  take  any  steps  to  enforce  the  payment  of 
that  note,  and  that  in  fact  it  was  intended  to  be  ap- 
plied to  the  discharge  of  another  debt  due  from  Con- 
nally Findlay  &  Co.  to  him;  and  that  the  partners  in 
the  firm  of  Findla/  &  Co.  were  partners  in  the  firm  of 
Trigg,  King  &  Co.     The  heirs  of  Connally  Findlay 
also  insisted  that  they  were  entitled  to  legacies  under 
the  will  of  Thomas  King,  of  whom  Connally  Trigg 
was  the  personal  representative,  and  that  they  were 
entitled  to  have  satisfaction  out  of  his  estate  for  their 
legacies. 

After  the  cjtuse  went  back  from  this  court,  the  death 
of  the  plaintiff  was  suggested,  and  the  suit  was  revived 
in  the  name  of  his  administrator,  and  a  commissioner 
was  directed  to  take  an  account  of  the  administration 
of  Alexander  Findlay  and  A.  B.  Trigg  upon  the  estate 
of  Connally  Findlay;  of  the  assets  which  came  to 
their  hands  and  their  application;  and  the  dates  at 
which  the  several  debts  of  said  estate  were  paid,  and 
the  dignity  and  character  of  each. 

The  commissioner  made  his  report;  from  which  it 
appeared  that  upon  the  administration  account  the  ad- 
ministrators were  in  advance  to  the  estate.  That  of 
the  assets  of  Connally  Findlay  &  Co.  there  was  in 
their  hands  two  hundred  and  fifty-four  dollars  and 
sixty-three  cents,  as  of  the  1st  of  January  1823.  That 
the  proceeds  of  the  real  estate  of  Connally  Findlay  in 
their  hands,  amounted  to  one  thousand  five  hundred 
and  seventy-two  dollars  and  thirty-seven  cents,  which 
being  applied  to  satisfy  the  legacies  due  to  the  chil- 
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dren  of  Connally  Findlay  under  the  will  of  Thomas  1856. 

King,  and  to  satisfy  the  administrators  the  amount  xerm. 
due  to  them  on  the  administration  account,  left  but 


the  sum  of  seventy-five  dollars  and  ninety -fi,ve  cents  ^Jj^,^* 
remaining:  And  that  the  administrators  had  paid  on       v. '^ 
judgments  against  Connally  Findlay  in  his  lifetime,    adnrr 
one  thousand  three  hundred  and  sixty-four  dollars  and     *  *^®- 
twenty-five,  cents,  on  bonds  two  hundred  dollars,  on 
promissory  notes  six  hundred  and  ninety  dollars,  and 
on  accounts  six  thousand  three  hundred  and  fifty-two 
dollars.     And  that  other  lands  of  Findlay  had  been 
sold  and  the  proceeds  of  sale  had  been  received  by  the 
heirs. 

The  cause  came  on  again  to  be  heard  on  the  17th  of 
April  1846,  when  the  court  held  that  the  adminis- 
trators had  a  right  to  retain  in  their  hands,  so  much 
of  the  proceeds  of  the  sale  of  the  land  belonging  to 
Findlay  as  wjas  sufficient  to  pay  the  legacies  due  under 
the  will  of  Thomas  King,  and  the  amount  due  to  them 
on  their  administration  account;  and  made  a  decree 
against  them  in  fiivor  of  the  plaintiff  for  the  sum  of 
two  hundred  and  fifty-four  dollars  and  sixty-three 
cents,  with  interest  thereon  from  the  1st  of  January 
1823  until  paid;  that  being  the  amount  of  the  assets 
of  Connally  Findlay  &  Co.  in  their  hands.  And  the 
court  being  of  opinion  that  the  intestate  of  the  plain- 
tiff had  by  laches  lost  his  right  to  recover  against  the 
representatives  of  William  King  any  portion  of  his 
debt,  the  bill  was  dismissed  as  to  them,  with  costs. 
The  facts  upon  the  question  of  the  laches  of  the  plain- 
tiff are  ftilly  stated  by  Judge  Lbb  in  his  opinion. 
From  this  decree  Jackson's  administrator  applied  to 
this  court  for  an  appeal,  which  was  allowed. 

Baldwin^  for  the  appellant. 

B.  R.  Johnston  and  Patton,  for  the  appellees. 
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1865.        Lee,  J.     The  defense  sought  to  be  made  by  the  ap- 
Twm     P^H^^s   under  the   allegation  of  payment  cannot  be 


maintained.     There  is  no  evidence  nor  even  a  plausible 
'^^m'r '^  pretense  of  such  payment,  unless  the  receipt  by  Jack- 
•  V.  ^     son  of  the  note  of  Trigg,  King  &  Co.  for  seven  thou- 
admV   ^"^  s^x  hundred  and  fifty-three  dollars  and  seveuty- 
A  ale.    four  cents  can  be  so  regarded.     But  it  is  not  shown  that 
this  was  received  by  Jackson  on  account  of  this  debt. 
He  had  at  that  time  a  large  individual  debt  against 
Connally  Findlay  &  Co.  besides  that  which  is  the  sub- 
ject of  demand  in  the  present  case,  for  the  benefit  of 
Highland  &  Gait.     He  alleges  that  this  note  was  taken 
on  account  of  this  individual  debt,  and  the  character 
of  the  receipt  given  by  him  would  seem  to  refer  to  a 
debt  of  this  character :  nor  is  there  any  proof  to  con- 
nect this  transaction  with  the  claim  of  Highland  & 
Gait.     The  amount  received  upon  this  note  was  cre- 
dited upon  the  individual  claim,  and  such  appropria- 
tion upon  the  proofs  cannot  be  said  to  have  been  im- 
proper. 

But  if  this  note  had  been  received  on  account  of  the 
claim  of  Highland  &  Gult,  it  would  not  have  amounted 
to  payment  or  satisfaction.  It  was  received  as  a  depo- 
sit by  way  of  collateral  security  merely,  without  any 
undertaking  on  the  part  of  Jackson  to  take  measures 
for  its  collection.  This  is  distinctly  admitted  in  the 
answer  of  Alexander  Findlay :  Nor  can  it  be  said  that 
because  Jackson  held  the  note  without  collecting  it, 
he  had  lost  his  right  on  that  account  to  call  upon  the 
parties  from  whom  the  original  debt  was  due  for  pay- 
ment. He  was  not  bound  to  collect  the  note :  he  held 
it  to  receive  payment  if  voluntarily  made,  but  subject 
to  the  directions  of  Connally  Findlay  &  Co.  By  their 
direction  he  sent  it  to  Natchez,  where  a  part  was  paid^ 
and  after  it  was  returned  to  him,  continued  to  hold  it 
in  the  same  way;  but  no  application  was  ever  made  to 
him  afterwards  for  it.     And  even  if  this  application  of 
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the  amount  received  to  the   individual   debt  were  a  1866. 

misappropriation  of  the  same,  it  was  so  in  form  only,  Term, 
and  could  not  prejudice  the  estate  either  of  King  or 


Connally  Findlay.     Both  were  liable  for  both  debts  and  '^^^^'^ 
thus  got  the  benefit  of  the  credit :  and  as  the  estate  of      v. 
William  King  was  also  liable  for  the  note  of  Trigg,    adnn- 
King  &  Co.  as  was  also  thai  of  James  King  and  Wil-    *  *^- 
liam  Trigg,  they  cannot  impute  laches  to  Jackson  in 
foiling  to  coerce  payment  from  themselves. 

Xor  will  the  doctrine  of  presumptions  afford  any  aid 
to  this  defense.  The  notes  bore  date  on  the  23d  of 
Xovember  1807,  and  were  payable  in  twelve,  twenty- 
four  and  thirty  months  after  their  date,  respectively. 
Suits  were  brought  against  Connally  Findlay  in  1810, 
and  judgments  recovered  upon  two  in  1811,  and  upon 
the  third  in  1812;  and  the  present  suit  was  brought  in 
January  1825.  Between  the  maturity  of  the  note  first 
payable  and  the  institution  of  this  suit  was  a  little  up- 
wards of  sixteen  years,  and  this  time  upon  a  question 
of  payment  is  sufiiciently  accounted  for,  and  any  pre- 
sumption of  payment  fully  repelled. 

Jackson  was  a  nonresident  of  the  state,  and  was 
seeking  the  recovery  ol  his  debt  by  suits  against  Find- 
lay, the  surviving  partner.  In  1811  a  payment  of 
one  thousand  dollars  is  made  which  is  credited  upon 
the  note  first  payable.  Tn  1813  the  debt  is  recognized 
in  a  letter  from  Connally  Findlay  &  Co.  to  Jackson, 
and  payment  promised  in  cotton.  In  1817  Findlay  • 
pays  five  hundred  dollars,  and  promises  a  further  pay- 
ment in  a  short  time;  and  in  the  same  letter  makes 
his  acknowledgments  for  the  indulgence  he  hafl  re- 
ceived. And  in  1819,  Findlay  having  recently  died, 
steps  are  taken  to  revive  the  judgments  by  writs  of 
scire  facias.  These  circumstances  would  seem  to  be 
abundantly  suflicieut  to  meet  any  presumption  of 
satisfaction.  But  in  truth  any  question  of  this  cha- 
racter must  now  be  regarded  as  out  of  the  case ;  for 
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1855.     payment    was   pleaded    in    bar  of  the   writs   of  sehr 
Term,  f^^^^^-^  ^^^^^  ^^e  cases  were  tried  upon  issues  joined  on 

that  plea,  and  the  jury  found  in  each  ease  against  the 

^^^,^*®  plea,  and  judgment  was  rendered  accordingly.     And 

v.       in   1828,  under  the  orders  of  reference  made  in  this 

adm'r    cause.  Commissioner  Campbell  reports  this  debt  as  un- 

*  »^8-    paid,  and  ascertains  the  amount  then  due  to  be  eight 

thousand  five  hundred  and  eighty-six  dollars  and  eight 

cents.     Exceptions  were  taken,  it  is  true,  to  the  allow- 

ance  of  interest  and  the  mode  of  computing  it,   but 

none  to  the  recognition  of  the  debt  as  still  subsisting 

and  unpaid. 

The  plea  of  the  statute  of  limitations  cannot  avail 
the  appellees.  As  to  the  representatives  of  Findlay 
there  can  of  course  be  no  pretense  for  its  application; 
and  as  it  respects  the  representatives  of  King  it  may 
be  questioned  whether  the  case  would  be  within  its 
operation.  The  demand  is  in  equity  against  the  estate 
of  a  deceased  partner,  the  creditor  having  been  un- 
able to  obtain  satisfaction  from  the  surviving  partner. 
But  against  the  latter  he  had  regularly  commenced 
proceedings  in  due  time,  and  had  prosecuted  the  same 
to  judgment.  Whether  the  court  would  apply  the 
statute  from  the  same  period  at  which  it  would  com- 
mence to  run  in  the  action  against  the  surviving  part- 
ner, or  would  hold  the  estate  of  the  deceased  partner 
bound  by  the  proceedings  against  the  latter,  and  re- 
•  gard  the  bar  of  the  statute  as  saved  by  these,  is  a  ques- 
tion that  may  not  be  altogether  free  from  difficulty. 
But  it  is  unnecessary  to  express  any  opinion  upon  it 
because  it  is  a  sufficient  answer  to  the  plea,  that  the 
notes  were  given  in  Maryland,  and  that  Jackson  then 
was  and  up  to  the  bringing  of  the  suit  continued  to  be 
a  nonresident  of  Virginia,  and  so  was  within  the  excep- 
tion in  tavor  of  nonresidents  in  the  act  in  force  at  the 
time  the  suit  was  brought.  The  bill  alleged  the  non- 
residence  of  Jackson  and  a  pure  plea  of  the  statute 
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would  not  avail.     It  should  be  accompanied  in  some  1855. 

form  with  a  denial  of  the  nonresidence,  or  an  allegation  xerm. 
that  Jackson  had  been  within  the  state  after  the  cause 


'8 


of  action  accrued.     Sto.  Eq.  PL  §  753;  Coop.  Eq.  Pl.*^^]^?'* 
232 ;  Bayley  v.  Adams,  6  Yes.  R.  586 ;   Chapin  v.  Cole-       v.  ^ 
man,  11  Pick.  R.  331;  James  v.  Sadgrove,  1  Sim.  &    adn?r 
Stu.  4.     There  is  no  such  denial  or  allegation  to  be     *  *^®- 
found  here,  and  there  is  no  proof  that  Jackson  ever 
was  in  Virginia  at  any  time. 

That  the  estate  of  King  was  not  discharged  in  equity 
by  his  death  will  be  readily  conceded,  but  the  charac- 
ter of  the  liability  and  the  time  and  manner  in  which 
it  was  to  be  enforced,  might  admit  of  serious  discussion 
if  they  were  still  open  for  consideration.  The  modern 
English  doctrine  would  seem  to  be  that  the  liability  of 
the  estate  of  the  deceased  partner  is  direct  and  imme- 
diate, and  does  not  depend  on  the  state  of  the  relations 
between  the  partners,  or  the  result  of  measures  taken 
to  collect  the  debt  from  the  surviving  partner.  But 
the  cases  in  Virginia  would  seem  to  lead  to  a  very  dif- 
ferent conclusion.  Linney^s  admh^  v.  Dare's  adm'r,  2 
Leigh  588;  Sale  v.  DishmarCs  ex'ors,  3  Leigh  548; 
Gait  V.  Calland's  ex' or,  7  Leigh  594;  Jackson  v.  King's 
reps.  8  Leigh  689.  These  cases  and  the  opinions  of  the 
judges,  tend  strongly  to  show  that  the  liability  of  the 
estate  of  a  deceased  partner  in  any  case  is  not  absolute 
and  immediate,  but  contingent  merely,  depending  upon 
the  result  of  proper  efforts  to  collect  the  debt  from  the 
surviving  partner  or  his  ascertained  insolvency. 

But  what  may  be  the  true  solution  of  the  abstract 
question,  it  is  not  material  to  enquire ;  because  for  all 
the  purposes  of  this  case  the  question  must  be  regarded 
as  settled  by  the  decree  of  this  court  of  the  15th  of 
August  1887.  For  this  court  was  of  opinion  and  so 
adjudged,  that  the  representatives  of  King  were  pro- 
perl}^  made  parties  because  they  were  ultimately 
chargeable  in  the  event  of  Findlay's  funds  proving 
Vol.  XII — 64 
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1856.    inadequate,  unless  the  eqitable  rights  of  the  appel- 
Term.    '^^^  against  them  were  lost  by  his  neglect  or  miscon- 


duct; and  that  it  was  premature  to  hear  and  dismiss 
^  wfm^r '^  the  bill  as  to  them  before  it  was  matured  as  to  Find- 
V.  lay's  representatives,  their  liability  being  dependent 
ad^r  upon  the  issue  of  the  proceedings  and  the  result  of 
<&a^-  the  enquiries  in  relation  to  Findlay,  the  surviving 
partner.  Thus  it  must  be  taken  to  be  adjudicated 
between  these  parties,  that  the  liability  of  King's  es- 
tate is  not  absolute  and  immediate,  but  secondary  and 
contingent  only,  depending  on  the  result  of  the  pro- 
ceedings against  Findlay  and  the  absence  of  miscon- 
duct or  neglect  on  the  part  of  the  appellant  in  com- 
mencing and  prosecuting  such  proceedings.  These 
have  hitherto  been  ineftectual,  and  satisfaction  has  not 
yet  been  obtained  from  Findlay  or  his  estate ;  and  if 
any  question  whether  they  had  been  sufficiently  tested 
at  the  time  of  the  institution  of  this  suit,  is  now  con- 
cluded by  the  decree  of  1837,  there  yet  remains  by 
the  very  terms  of  that  decree,  the  important  enquiry 
as  to  the  manner  in  which  the  creditor  has  conducted 
himself  in  regard  to  Findlay  and  his  estate,  and  whe- 
ther in  the  course  which  he  has  pursued,  there  has 
been  any  such  "  misconduct  or  neglect,"  such  laches, 
as  should  repel  his  claim  to  the  equitable  relief  which 
he  now  seeks. 

The  claim  to  charge  the  estate  of  a  deceased  part- 
ner with  the  debt  of  the  firm  is  one  recognized  in  the 
court  of  equity  only;  and  as  Lord  Eldon  observed  in 
Kendall,  ex  parte,  17  Ves.  R.  514,  526,  the  right  "stand- 
ing only  upon  equitable  grounds,  if  the  dealing  of  the 
creditor  with  the  surviving  partner  has  been  such  as 
to  make  it  inequitable  that  he  should  go  against  that 
fund,  (the  separate  estate  of  the  deceased  partner,)  he 
would  not,  upon  general  rules  and  principles,  be  enti- 
tled to  the  benefit  of  that  demand."  Indeed,  the 
opinion  of  Lord  Thurlow  in  Hoai^e  v.  Gontencin,  1  Bro. 
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C.  C.  27,  impliefl  strong  doubts  as  to  the  existence  of  1865. 

any  principle  upon  which  a  debt  extinguished  at  law  xerm. 
by  the  death  of  one  jointly  bound,  shall  yet  be  set  up 


Jackson's 


in   equity  against  the  estate   of  the   deceased  party;  ^^° 
and  Lord  Eldon  expresses  his  surprise  that  a  court  of       v. 
equity  should  have  interposed  to  enlarge  the  eftect  of    adn^r 
a  legal  contract  in  such  a  case,  though  he  admits  the     *  *^' 
modem  doctrine  to  be  that  a  court  of  equity  will 
under  certain  modifications,  enable  the  creditor  to  re- 
sort to  the  assets  of  a  deceased  party  who  was  jointly 
bound  with  others  who  have  survived  him.     Kmdall, 
ex  parte,  17  Ves.  R.  524,  525. 

But  this  right  being  thus  confessedly  the  creature  of 
the  court  of  equity,  will  be  administered  only  upon 
its  own  terms  and  accordiug  to  its  general  rules  and 
principles.  And  it  may  be  waived  by  the  creditor,  or 
it  may  be  lost  by  the  course  and  conduct  which  he 
adopts;  and  thus  the  equity  which  he  would  other- 
wise have  had,  will  be  entirely  repelled.  This  is  dis- 
tinctly stated  by  Lord  Hardwicke  in  Bishop  v.  Church, 
2  Ves.  sen.  371;  and  is  recognized  as  the  law  by 
Judge  Carr  in  Lirmey^s  adnCr  v.  Dare's  adm%  2  Leigh 
688i  595,  and  by  Judge  Tucker  in  Sale  v.  Dishman's 
ex'ors,  8  Leigh  548,  557.  As  it  is  expressed  by  the  last 
named  judge,  "the  equity  may  be  rebutted  if  the 
party  is  guilty  of  fraud  or  collusion,  or  even  of 
laches."  The  correctness  of  this  doctrine  is  also  very 
fairly  to  be  deduced  from  the  cases  of  Lane  v.  Williams , 
2  Vern.  R.  272;  S.  C.  292;  Daniel  v.  Cross,  3  Ves.  jr. 
R.  277;  Devaynes  v.  Noble,  Sleech's  Ca^e,  1  Meriv.  R. 
396,  528;  althoug  under  the  particular  circumstances 
of  those  cases  the  right  was  held  not  to  have  been 
lost. 

What  shall  be  said  to  be  such  laches  as  will  deprive 
the  creditor  of  the  right  to  resort  to  the  separate 
estate  of  the  deceased  partner,  in  no  where  ascertained 
with   any  thing  like   precision.     As  said   by  Judge 
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1855.    Tucker  in  Sale  v.  Dishman^s  eoc^ors,  there  is  no  settled 
Twm.    ^^  ^^  analogy  yet  established  upon  the  subject.     The 


same  learned  judge  informs  us  that  to  require  the 
'^^dm'r'^  same  diligence  which  is  demanded  in  cases  of  bills  of 
V.  ^  exchange  was  very  readily  considered  out  of  the  ques- 
adm'r  tion.  And  he  seems  to  think  that  to  put  the  e«se  on 
A  als.  the  footing  of  the  implied  contract  for  due  diligence 
between  assignor  and  assignee,  would  be  pregnant 
with  the  evil  referred  to  by  the  master  of  the  rolls  in 
SUecKs  Qise  in  Devaynes  v.  Noble,  1  Meriv.  R.  529.  He 
is  of  opinion  there  can  be  no  fair  analogy  between  the 
case  of  the  deceased  partner  and  that  of  the  assignor 
of  a  bond.  The  latter,  he  says,  has  parted  with  his 
interest  and  stands  merely  as  a  guarantor:  The  for- 
mer was  one  of  the  joint  debtors,  and  at  his  death  the 
obligation  ought  to  devolve  with  his  estate  upon  his 
representatives.  He  agrees  however  that  the  court  of 
chancery  will  not  charge  his  estate  with  the  equity 
until  the  insolvency  of  the  survivor  is  ascertained,  but 
says  he  is  not  aware  of  any  express  decision  which 
requires  the  creditor  to  proceed  within  any  limited 
time.  He  appears  rather  to  place  the  liability  on  the 
footing  of  a  suretyship,  for  he  says  that  what  is  meant 
by  laches  is  the  failure  to  sue  when  required  so  to  do; 
and  that  without  such  requisition  he  is  in  no  sort  cul- 
pable, though  he  agrees  that  the  estate  of  the  deceased 
partner  may  also  be  absolved  by  collusion,  by  giving 
time  to  the  surviving  partner,  or  by  new  arrangements 
with  him. 

With  great  deference,  I  think  this  is  unduly  limit- 
ing the  range  of  the  duties  devolving  upon  a  creditor 
who  would  preserve  his  resort  to  the  estate  of  his 
deceased  joint  debtor,  and  within  which  only  he  may 
be  guilty  of  such  laches  as  will  absolve  that  estate. 
And  I  incline  to  think  the  analogy  is  stronger  to  the 
case  of  the  assignor  of  a  bond  than  to  that  of  a  surety. 
If  we  are  to  regard  the  estate  of  the  deceased  partner 
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(as  for  the  purposes  of  this  case  it  raust  be  regarded)  1855. 

as  only  secondarily  and  contingently  liable  upon  the  xwm. 
establishment  of  the  insolvency  of  the  deceased  part- 


ner, it  stands  in  eftect  like  th.e  assignor,  as  a  mere  gua-  '^^^j^y'^ 
rantor:  it  is  not  liable  at  once  and  directly  as  a  surety,  v. 
nor  has  it  the  rights  or  remedies  of  a  surety  against  a^'r 
the  surviving  partner  if  the  debt  should  be  discharged  *  *^ 
out  of  the  assets.  Nor  can  there  be  any  special  fitness 
in  requiring  demand  upon  the  creditor  from  the  repre- 
sentative of  the  deceased  partner  to  sue  the  survivor. 
He  has  no  control  over  the  social  effects  nor  the  books 
of  the  firm  :  all  pass  together  to  the  surviving  partner. 
He  may  not  know  or  have  the  means  of  knowing  who 
are  the  firm  creditors,  as  they  are  presumed  to  make 
no  call  upon  him  till  they  have  pursued  the  surviving 
partner  in  vain.  And  as  he  may  not  therefore  be  able 
to  make  the  demand  upon  the  creditor  to  sue,  from 
the  very  nature  and  character  of  the  liability,  a  suffi- 
cient warning  should  be  implied  that  the  latter  must 
adopt  such  a  course  as  will  attord  a  just  and  reason- 
able protection  to  the  estate  of  the  deceased  partner, 
and  not  subject  it  to  wanton  or  unnecessary  peril.  I 
have  seen  no  case  sanctioning  the  suggestion  that 
laches  consists  only  in  the  failure  to  sue  after  request; 
while  in  one  case  it  was  distinctly  held  by  Lord  Hard- 
wicke  that  the  mere  failure  to  sue,  after  being  applied 
to  to  do  so,  will  not  of  itself  be  sufficient  to  absolve 
the  estate  of  the  deceased  party.  Bishop  v.  Churchy  2 
Ves.  sen.  371. 

It  is  in  vain  to  look  to  the  cases  for  any  rule  by 
which  to  determine  the  character  of  his  laches,  or  to 
measure  its  precise  extent  Sleech's  Case^  in  Devayiies 
V.  NobUy  1  Meriv.  R.  629,  only  maintains  that  the  cre- 
ditor shall  not  be  held  to  a  very  rigorous  course  of 
proceeding,  nor  required  to  use  the  greatest  possible 
diligence  to  compel  immediate  payment  by  the  surviv- 
ing partner ;  and  one  of  the  reasons  assigned  is  that 
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1855.    such  a  course  might  do  injury  to  the  estate  of  the 
Term,    deceased  partner  by  so  hurrying  the  survivor  as  to  dis- 

able  him  from  meeting  the  engagements  of  the  firm, 

^^m" ^  and  thus  bring  a  debt  upon  the  estate,  which,  if  le^ 
V.  rigor  had  been  exercised,  it  might  have  wholly  escaped, 
adm'r  ^^^  Sleech  had  suffered  her  money  to  remain  in  the 
&  als.  hands  of  the  survivor  of  a  banking  firm  for  some  eight 
months  after  the  death  of  the  other  partner,  when  the 
former  became  bankrupt;  and  it  was  held  by  the  mas- 
ter of  the  rolls.  Sir  William  Grant,  that  her  failure  to 
prosecute  her  demand  during  this  interval  was  not 
such  laches  as  would  absolve  the  estate  of  the  de- 
ceased partner;  and  that  the  fact  of  her  having  re- 
ceived a  part  of  the  balance  due  her  from  the  surviv- 
ing partner,  and  afterwards  signing  his  certificate  as  a 
bankrupt,  were  not  such  dealing  with  him  as  amounted 
to  a  waiver  of  her  claim  against  the  former.  But  it  is 
no  where  intimated  that  the  creditor  cannot  lose  his 
equity  by  what  would  amount  to  laches,  but  the  con- 
trary is  fairly  implied  throughout  the  whole  case ;  and 
certainly  there  is  nothing  in  the  case  or  in  the  opinion 
of  the  master  of  the  rolls  to  warrant  the  broad  and 
sweeping  terms  employed  by  the  chancellor  in  Ham- 
ersley  v.  Lambert,  and  of  which  even  Judge  Tucker 
expresses  disapprobation  in  Scde  v.  Dishmun^s  ex'ors,  3 
Leigh  548,  660. 

In  Lane  v.  Williams,  2  Vern.  R.  277,  (Raithby's  edi- 
tion,) the  note  in  question  is  stated  in  a  note  of  the 
editor,  to  have  been  of  about  one  year's  standing  only, 
though  the  master  of  the  rolls  in  Sleeeh^s  Case  supposed 
the  laches  to  have  been  much  greater  than  in  the  case 
then  before  him.  Judge  Tucker  supposes  that  the 
case  is  incorrectly  reported,  and  that  it  may  have  been 
decided  upon  some  other  principle.  Sale  v.  Dishman's 
ex'orSj  3  Leigh  658  n.  Certainly  a  delay  of  one  year 
would  hardly  suffice  to  bar  the  creditor's  equity  except 
under  very  peculiar  circumstances. 
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In  Daniel  v.  Cross^  3  Ves.  jr.  K.  277,  the  interval  1855. 

which  occurred  before  the  bankruptcy  of  the  surviving  xerm. 
partner,  was  about  two  years.     The  partnership  was 


dissolved  in  March  1791.     The  death  of  the  deceased  ^^^^,J!'^ 
partner  had  occurred  in  June  1791,  and  the  bankruptcy       v.  ^ 
of  the  new  concern  did  not  happen  till  March  1793.     adm*r 
It  was  held  that  this  lapse  of  time  was  not  sufficient    *  *^^- 
of  itself  to  exclude  the  claim  upon  the  estate  of  the 
deceased  partner. 

In  Hamersley  v.  Lambert^  2  John.  Ch.  R.  508,  the* 
partnership  was  dissolved  by  the  death  of  one  of  the 
partners  in  September  1803.  The  other  partner  was 
discharged  under  the  itisolvency  law  of  the  state  of 
New  York  in  October  1807.  It  was  held  that  this 
delay  of  some  four  years  would  not  bar  the  equity 
against  the  estate  of  the  deceased  parter. 

Yet  none  of  these  cases,  nor  any  other  that  I  have 
seen,  can  be  regarded  as  establishing  any  thing  incon- 
sistent with  the  doctrine  recognized  in  the  Virginia 
cases,  that  such  an  equity  may  be  lost  by  the  laches  of 
the  creditor.  It  is  true  in  the  case  of  Hamersley  v. 
Lambert^  the  doctrine  stated  to  be  deducible  from  De- 
vaynes  v.  Noble,  1  Meriv.  ubi  mp,  528,  is  laid  down  in 
very  broad  and  general  terms.  But  the  case  itself 
will  not  justify  the  deduction  made  from  it,  nor  was 
the  assertion  of  any  such  doctrine  demanded  by  the 
exigencies  of  that  case  or  of  the  case  of  Hamersley  v. 
Lambert. 

Assuming  then  that  laches  will  bar  the  creditor's 
equity,  but  finding  no  precise  and  definite  rule  by 
which  to  measure  the  delay  and  neglect  which  shall 
be  said  to  amount  to  it,  each  case  must,  I  apprehend, 
stand  on  its  own  circumstances,  and  be  judged  of  by 
them.  The  right  to  charge  the  estate  of  the  deceased 
partner,  we  are  told  by  the  Lord  Chancellor  in  Kendall^ 
ex  parte,  ubi  sup.  524,  is  an  equity  to  be  enforced  only 
upon  equitable  principles;  and  it  should  depend  there- 
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1855.     fore,  for  its  preservation,  upon  the  observance  by  the 
Term,    creditor  of  good  faith,  the  exercise  of  a  certain  reason- 

able  diligence^  and   the  maintenance   of  a  just   and 

adm'r  ^  P^^P^''  regard  for  the  rights  and  interests  of  the  de- 
V.  ^  ceased  partner.  If,  as  for  the  purposes  of  this  case  we 
adm'r  niust  accept  it,  the  doctrine'  be  that  the  right  to  resort 
&  als.  ^Q  ^Y^Q  estate  of  the  deceased  partner  is  secondary  and 
contingent  only,  depending  upon  the  ascertained  insol- 
vency of  the  surviving  partner,  or  the  result  of  fruit- 
less efforts  to  obtain  payment  out  of  his  estate,  if  the 
surviving  partner  be  not  notoriously  or  absolutely  in- 
solvent at  the  time  of  the  death  of  the  deceased  part- 
ner, or  at  the  maturity  of  the  debt,  if  that  only  oc- 
curred after  his  death,  it  cannot  be  unreasonable  to 
require  that  the  creditor  should  commence  and  prose- 
cute with  at  least  reasonable  or  ordinary  diligence,  the 
proper  proceedings  to  compel  payment  from  the  sur- 
viving partner.  While  he  may  not  be  held  to  adopt  a 
very  rigorous  course  nor  to  exercise  the  utmost  possi- 
ble diligence,  at  least  he  may  be  required  within  a 
reasonable  time  to  place  the  debt  in  the  ordinary 
channels  of  collection,  and  to  give  it  that  attention 
during  its  progress  which  may  render  it  probable  that 
in  the  usual  course  the  money  may  be  made,  and  the 
estate  of  the  deceased  partner  thus  saved  harmless. 
The  surviving  partner  takes  the  whole  social  effects, 
and  upon  him  devolves  the  duty  of  discharging  the 
partnership  debts.  He  has  the  appropriate  fund  out 
of  which  they  should  be  paid,  and  there  can  be  no 
legal  presumption  that  that  fund  will  prove  inade- 
quate. Like  the  assignor  of  a  bond,  the  estate  of  the 
deceased  partner  is  bound  only  to  guarantee  against 
the  insolvency  of  the  surviving  partner,  and  is  only  to 
be  made  responsible  when  that  is  established.  Why 
then  should  the  creditor  not  be  held  to  reaaonable  dili- 
gence as  in  the  case  of  the  assignor?  It  would  be 
utterly  vain  and  ill  usury  to  declare  the  estate  of  the 
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deceased  partner  to  be  only  liable  when  the  insolvency  1855. 

of  the  surviving  partner  has  rendered  the  eftbrts  to  xerm 
compel  payment  from  him  inelFectual,  if  the  creditor 


may  rightfully  forbear  proceedings  indefinitely,  until  ^^^*^ 
the  party  who  might  have  been  previously  perfectly  y. 
good  should  become  insolvent,  or  having  commenced  adnn- 
them,  suspend  collection  at  pleasure^  or  suffer  them  to  <^»l8- 
slumber  for  a  series  of  years,  during  which  the  survivor 
may  waste  both  the  social  effects  and  his  own  private 
estate,  and  thus  inevitably  cast  a  debt,  which  he  ought 
to  pay  and  which  might  have  been  made,  upon  the 
estate  of  the  deceased  partner.  The  right  to  call  upon 
his  estate  to  make  good  the  debt  upon  the  failure  of 
the  efforts  to  compel  payment  from  the  surviving 
partner,  carries  with  it,  by  just  and  necessary  implica- 
tion, the  duty  of  making  such  efforts  bona  fidcj  and 
with  at  least  ordinary  or  reasonable  diligence.  Where 
this  has  been  wanting,  where  measures  have  been 
taken  to  compel  payment  from  the  surviving  partner, 
but  there  has  been  gross,  wanton  and  unaccountable 
delay  in  the  proceedings  adopted,  and  it  is  palpable 
that  the  consequence  of  such  delay  will  have  been  to 
cast  upon  the  estate  of  the  deceased  partner  (if  it  be 
held  liable)  a  partnership  debt  of  which  payment  could 
undoubtedly  have  li^en  obtained  from  the  surviving 
partner,  and  which  it  was  his  duty  to  pay,  I  think  this 
is  such  laches  as  will  forbid  a  court  of  equity  to  lend 
its  aid  to  subject  the  estate  of  the  deceased  partner. 

In  Sale  v.  Dishman's  ex'orSj  all  the  judges  were 
agreed  that  the  liability  of  the  estate  of  the  deceased 
partner  depends  on  the  ascertained  insolvency  of  the 
survivor,  and  from  their  opinions  it  is  plainly  to  be 
inferred  that  the  equity  of  the  creditor  may  be  lost 
by  misconduct  or  laches.  But  they  considered  the 
question  of  laches  as  not  sufficiently  presented  by  the 
pleadings  in  that  case,  and  therefore  that  it  was  not 
necessary  to  make  any  decision  upon  it.  Judge  Cabell, 
Vol.  XII — 65 
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1855.     however,  concurs  with  Judge  Tucker  in  thinking  the 
Term,    diligence  required  is  not  that  which  is  necessary  as 

between  endorser  and  endorsee,  assignor  and  assignee, 

^*a^dm  "  ^  though  he  differs  from  him  in  regard  to  the  effect  of 
V.  ^  a  faiUire  to  sue  after  request.  Judge  Carr  does  not 
adm^r  advert  to  this  point,  but  he  gives  us  a  very  distinct 
&  ale.  \([qq^  q(  what  was  his  understanding  as  to  the  mea^^ure 
of  diligence  required  in  such  a  case.  For  he  says, 
"  But  Sale  (the  creditor)  with  Berryman's  bond  (the 
surviving  partner's  bond)  in  his  possession,  waited 
upwards  of  four  years  before  he  took  any  step  to 
recover  the  money ;  and  if  Dishman's  executors  (the 
executors  of  the  deceased  partner)  had  put  this  matter 
in  issue,  and  shown  us  that  but  for  this  delay  the 
money  might  have  been  made  out  of  Berryman,  t 
strongly  incline  to  think  that  this  also  would  have 
been  such  conduct  as  would  have  rendered  it  inequi- 
table to  permit  his  resort  to  the  estate  of  Dishman." 
And  he  quotes  the  remark  of  Lord  Hardwicke  in 
Bishop  V.  Church,  that  "the  plaintiff  must  come  as 
from  a  pure  fountain ;  must  show  himself  not  to  be 
guilty  oT  any  laches,  much  less  collusion,  turning  to 
the  prejudice  of  the  other  side,  which  might  be  strong 
enough  to  rebut  that  e(iuity  set  up  beyond  what  the 
rule  of  law  admits." 

So  in  Lbwey's  adm'r  v.  Dare^s  adm'r,  2  Leigh  588, 
we  have  another  illustration  of  this  learned  judge's 
views  upon  this  subject.  The  debts  in  question  were 
created  the  one  in  1799,  and  the  other  in  1801.  Mur- 
ray, the  surving  partner,  regularly  paid  up  the  inte- 
rest on  the  first  debt  till  the  1st  of  December  1816, 
and  on  the  last  till  the  Ist  of  January  1817,  and  he 
continued  solvent  till  about  November  1817,  but  after- 
wards became  insolvent,  and  so  died.  It  was  shown 
that  it  was  owing  to  Linney's  (the  creditor's)  indul- 
gence that  the  debt  was  not  early  obtained  from  him ; 
but  there  was  no  other  proof  of  laches  on  his  part  ex- 
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cepting  the  mere  delay  which  he  had  permitted.     The  1855. 

case  went  oil  upon  the  question  ot  jurisdiction,  the  xerm. 
court  being  of  opinion  that  there  was  a  plain  and  ade- 


'8 


quate  remedy  at  law  against  Ross,  the  surety  for  the  *^^(^p'* 
debts,  who  was  still  \iy\\\g  and  solvent;  but  Judge  v.  ^ 
Carr  went  into  an  examination  of  the  circumstances,  adm^r 
and  upon  the  merits  seems  to  have  had  no  difficulty  in  ^  *^^- 
declaring  his  opinion  to  be  that  Linney  had  no  well 
founded  claim  in  equity  against  Dare's  representatives. 
His  remarks  on  this  branch  of  the  case  are  omitted  in 
the  report,  but  the  result  at  which  he  arrived  must  of 
course  have  been  deduced  from  the  long  indulgence 
given  by  the  creditor,  and  the  failure  to  collect  the 
debt  when  it  was  perfectly  in  his  power  to  do  so,  as 
constituting  such  laches  or  such  a  manifestation  of 
purpose  on  his  part  to  look  to  the  surviving  partner 
alone,  as  would  put  an  end  to  the  equity  against  the 
estate  of  the  deceased  partner. 

Let  us  now  glance  briefly  at  the  main  features  of 
the  case  before  us. 

The  notes  constituting  the  debt  claimed,  bear  date 
on  the  28d  of  November  1807.  William  King  died 
about  the  13th  of  October  1808.  On  the  2l8t  of  No- 
vember 1809  Jackson  took  from  Connally  Findlay  & 
Co.  the  note  of  King,  Trigg  &  Co.  for  seven  thousand 
six  hundred  and  fifty-three  dollars  and  seventy-four 
cents,  but,  as  he  alleges,  to  be  applied  to  his  indi\'idual 
debt.  On  the  30th  of  April  1810  he  brings  suits  upon 
the  two  notes  first  payable,  and  on  the  17th  of  Sep- 
tember 1810  he  brings  suit  upon  the  third.  On  the 
22d  of  May  1811  a  payment  of  one  thousand  dollars 
is  made,  for  which  due  credit  appears  to  have  been 
given.  On  the  31st  of  May  1811  he  recovers  judg- 
ment upon  the  two  notes  first  named,  and  on  the  29th 
of  May  1812  he  recovers  a  judgment  upon  the  third, 
all  these  judgments  being  against  Findlay  and  the 
securities  for  his  appearance.  Upon  the  last  named 
judgment  an  execution  was  issued  on  the  14th  of 
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1855.     January  1814,  but  the  same  was  not  placed  in  the 

Term,    bands  of  any  oflScer  for  service,  nor  was  it  ever  served 

or  returned.     Upon  the  two  previous  judgments  no 

'^^adm'r'^  executions  were  ever  issued.     In  1813  Jackson  offered 
V.      to  take  cotton  for  the  debt;  and  A.  Findlay  for  Con- 

ad^r    nally   Findlay   &  Co.  writes  in   reply,  promising   to 

&  als.    furnish  the  cotton  accordingly. 

In  1817  Findlay  acknowledges  the  receipt  of  a  letter 
from  Jackson  "  requiring  a  little  cash ; "  and  he  sends 
a  note  for  five  hundred  dollars,  and  promises  another 
payment  in  a  short  time.  And  he  requests  Jackson  to 
accept  his  thanks  for  his  "silence  and  indulgence." 
And  the  judgments  were  suftered  to  stand  without  any 
eflfort  to  enforce  them  during  the  remainder  of  Find- 
lay's  life.  He  died  in  1818,  and  on  the  29th  of  Oc- 
tober 1819  writs  of  scire  facias  are  sued  out  to  revive 
the  judgments  against  his  administrators.  These  writs 
are  however  suftered  to  slumber  on  the  docket  upon 
the  simple  issue  of  payment  until  June  1827,  when 
executions  were  awarded.  In  the  mean  time,  how- 
ever, that  is  to  say,  in  January  1825,  nearly  seventeen 
years  aMr  the  death  of  William  King,  this  bill  is  filed, 
alleging  that  the  personal  estate  of  Findlay  had  been 
exhausted  in  payment  of  other  debts,  and  seeking  to 
charge  the  real  estate  belonging  to  the  firm  of  C. 
Findlay  &  Co.;  also  that  of  which  Findlay  died  seized, 
and  also  the  personal  and  real  estate  of  William  King, 
with  the  payment  of  this  simple  contract  debt :  and 
also  claiming  payment  of  another  debt  which  was 
afterwards  confessed  to  have  been  previously  satisfied. 
Now,  if  it  may  be  said  there  was  no  delay  of  which 
there  could  be  any  just  complaint  up  to  the  rendition 
of  the  judgments  in  1811  and  1812,  what  is  there  to 
account  for  or  to  excuse  the  great  delay  that  was  suf- 
fered to  occur  afterwards?  Why  were  executions  not 
issued  upon  all  of  the  judgments,  and  placed  in  the 
hands  of  the  marshal  for  service?  K  this  had  been 
done,  there  can  be  no  doubt  from   this   record   the 
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debts  would  all  have  been  immediately  made.     Find-    1855. 

T„l_ 

lay  had  succeeded  to  the  whole  social  ettects  of  C.    xerm. 
Findlay  &  Co.  real  and  personal,  and  was  also  pos- 


sessed of  a  considerable  estate,  real  and  personal,  of  •^^^^!® 
his  own.  He  died  possessed  of  a  personal  estate  v. 
amounting  to  upwards  of  ten  thousand  dollars,  besides  adnrr 
certain  slaves  not  accounted  for  in  the  settlement  of  *  *^ 
the  administration  account.  Between  1809  and  1817 
he  appears  to  have  made  sundry  advancements  in 
slaves  to  his  children.  Under  the  will  of  William 
King  he  was  entitled  to  a  legacy  of  ten  thousand  dol- 
lars, which  might  have  been  reached  by  proper  process, 
and  was  itself  more  than  sufficient  to  discharge  the 
whole  debt.  The  real  estate  also,  which  might  have 
been  subjected,  appears  to  have  been  considerable  and 
valuable.  Yet  Jackson,  with  his  judgments  not  against 
Findlay  only  but  his  appearance  bail  also  in  the  dif- 
ferent cases,  who,  for  aught  that  appears,  may  have 
been  perfectly  able  to  make  good  their  respective  lia- 
bilities, stands  by  and  sufters  the  whole  of  this  large 
property  to  be  wasted  or  appropriated  by  others, 
without  the  slightest  effort  on  his  part  to  have  any  por- 
tion of  it  applied,  as  properly  it  should  have  been,  to 
his  debt.  And  after  Findlay's  death  he  contents  him- 
self with  issuing  writs  of  scire  facias,  which  are  suffered 
to  sleep  on  the  docket  for  years  and  until  nearly  every 
vestige  of  the  large  and  valuable  estate  which  might 
readily  have  been  subjected  to  the  debts  at  any  time, 
had  entirely  disappeared.  What  Findlay  had  not  him- 
self disposed  of  is  suffered  through  the  utter  neglect 
of  Jackson  to  be  applied  to  debts  of  inferior  dignity, 
some  due  by  simple  contract  merely.  And  of  the  real 
estate  belonging  to  the  firm  of  C.  Findlay  &  Co.  nearly 
the  whole  is  sold  and  the  proceeds  appropriated  to  the 
payment  of  a  debt  which  would  appear  to  have  been 
of  inferior  dignity  to  those  judgments,  while  that  of 
which   Findlay   died   possessed,  the  heirs  have  been 
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1865.    permitted  to  sell  and  to  appropriate  the  proceeds  to 
Term.    *^^^^  ^^^  ^^^-     ^^^  ^*  ^^  perfectly  apparent  that  if 


this  debt  be  cast  upon  the  estate  of  King,  it  will  be 
"'^^^m'r '^  because  of  the  neglect  of  Jackson  for  years  to  compel 
V.       payment  from  Findlay  when  it  was  perfectly  in  his 

ad^r   power  to  have  done  so  at  any  time. 

&  als.  I  think  the  whole  course  and  conduct  of  Jackson 
amount  to  such  a  manifestation  of  purf»08e  to  look  to 
Findlay  alone  for  payment  of  his  debt,  or  discloses 
such  palpable  laches  in  the  pursuit  of  his  plain  reme- 
dies against  him,  as  should  rebut  any  claim  to  the  aid 
of  a  court  of  equity  to  set  up  his  demand  against  the 
estate  of  the  deceased  partner,  and  that  the  Circuit 
court  did  not  err  therefore  in  dismissing  the  bill  as  to 
the  representaties  of  William  King. 

But  although  the  bill  was  properly  dismissed  as  to 
them,  I  do  not  perceive  why  a  different  and  further 
measure  of  relief  was  not  afforded  against  the  estate 
of  Findlay.  It  is  apparent  that  a  large  portion  of  the 
personal  assets  of  that  estate  was  applied  in  payment 
of  debts  of  inferior  dignity  to  that  of  Jackson.  The 
real  estate  of  which  Findlay  died  seized,  and  which 
appears  to  have  been  worth  between  three  and  four 
thousand  dollars,  was  bound  by  these  judgments,  but 
appears  to  have  been  sold  by  the  heirs,  (with  the  ex- 
ception of  two  inconsiderable  parcels,)  and  the  pro- 
ceeds applied  to  their  own  use.  Why  and  how  all 
this  could  properly  be  to  the  prejudice  of  the  appel- 
lant, I  cannot  see  from  the  record  before  us.  And  I 
think  the  appellant  should  be  allowed  to  amend  the 
bill,  and  to  make  such  further  allegations  and  such 
additional  parties  as  may  entitle  him  to  enquire  into 
the  apparent  devastavit  by  the  administrators  of  Find- 
lay, and  if  such  be  established,  to  charge  those  who 
may  be  legally  responsible  for  the  same,  and  for  this 
purpose  to  have  the  proper  acccounts  directed:  and 
also  to  investigate   further*  the   subject  of   the    real 
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estate  of  which  Findlay  died  seized,  and  the  propriety  1855. 

of  the  disposition  made  of  it  after  his  death,  and  to  xerm. 
hold  those  who  may  be  accountable  for  the  same,  or 


for  the  proceeds  thereof,  if  any  such  there  be,  to  their  "'^^acto'r '^ 
just  responsibilities.     And  upon  such  investigation  the       v. 
right  of  the  administrators  to  retain  in  their  hands  so    adi^r 
much  of  the  proceeds  of  the  sale  of  lands  as  was  suf-    *  *^- 
ficient  to  pay  the  amount  due  to  them  and  the  other 
devisees  of  Thomas  King,  and  also  the  balance  claimed 
to  be  due  to  them  as  such  administrators,  may  be  the 
subject  of  ftirther  consideration. 

I  am  of  opinion  to  affirm  so  much  of  the  decree  as 
dismisses  the  bill  as  to  the  representatives  of  William 
King;  but  in  all  other  respects  to  reverse  the  same, 
and  to  remand  the  cause  for  further  proceedings. 

Daniel  and  Moncure,  Js.  concurred  in  the  opinion 
of  Lee,  J. 

Samuels,  J.  concurred  in  so  much  of  the  decree  as 
dismisses  the  bill  against  King's  representatives;  and 
dissented  from  so  much  as  directed  further  proceedings 
against  Findlay 's  estate;  being  of  opinion  that  it 
should  have  been  dismissed  as  to  these  parties  also. 

Allen,  P.  concurred  in  reversing  the  decree  as  to 
Findlay's  representatives.  But  he  was  of  opinion  that 
the  estate  of  King  was  not  discharged,  and  that  the 
decree  should  be  reversed  as  to  his  representatives. 

Decree  affirmed  in  part  and  reversed  in  pari. 
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1855.  Butcher  v.  Carlile. 

July 
Term.  (Absent  Allen,  P.  and  Lee,  J.) 

September  4. 

1.  By  a  bond  dated  the  27th  of  March  1840,  the  obligor  bound  him- 

self to  pay  to  the  obligee  or  order,  on  or  before  the  25th  of 
March  1842,  a  certain  sum  of  money,  with  interest ;  "  which 
sum  may  be  discharged  in  notes  or  bonds  due  on  good  soWent 
men  residing  in  the  county  of  R."  This  is  a  bond  for  the 
payment  of  money,  for  which  debt  will  lie :  and  it  is  not 
necessary  to  notice  the  provision  as  to  the  mode  of  payment 
in  the  declaration. 

2.  See  the  opinion  of  Judge  Moncckb  for  the  distinctions  in  rela- 

tion to  such  obligations. 

This  was  an  action  of  debt  in  the  Circuit  court  of 
Randolph  county,  brought  by  John  S.  Carlile,  for  the 
use  of  Samuel  Gibbons,  against  Eli  Butcher.  The 
case  is  stated  by  Judge  Moncure  in  his  opinion. 

IVi/y  for  the  appellant. 

There  wsis  no  counsel  for  the  appellee. 

MoxcrRE,  J.  This  is  an  action  of  debt  brought 
on  two  obligations,  by  one  of  which,  dated  on  the 
27th  day  of  March  1840,  the  obligor  bound  himself  to 
pay  to  the  obligee,  or  ortier,  on  or  before  the  25th  day 
of  March  1842,  the  sum  of  eight  hundred  and  sixteen 
dollars  and  live  cents,  with  interest  from  the  25th  day 
of  March  1841,  "which  sum  may  be  discharged  in 
notes  or  IkmuIs  due  on  gix>d  solvent  men,  residing  in 
the  i'ounty  of  Randolph,  Virginia."  The  other  is  a 
single  bill  obligjitory,  in  the  ordinary  form,  upon 
which  no  question  arises  in  this  case.  The  declaration 
is  in  the  usual  form  of  a  declaration  on  common  money 
bonds:  taking  no  notice  of  the  stipulation  contained 
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in  the  first  mentioned  obligation,  that  it  might  be  dis-  1855. 

charged  in  notes  or  bonds  as  aforesaid.     The  defendant  xerm. 
craved  oyer  of  the  obligations,  and  demurred  generally 


to  the  declaration,  and  each  count  thereof.  The  de-  ^o^^®"" 
murrcr  was  overruled ;  and  issue  being  thereupon  joined  Carlile. 
on  the  plea  of  payment,  verdict  and  judgment  were  ren- 
dered for  the  debt  in  the  declaration  mentioned,  being 
the  aggregate  of  the  two  sums  of  money  in  the  obliga- 
tions mentioned,  with  interest  on  each.  To  that  judg- 
ment a  supersedeas  was  awarded. 

The  error  assigned  in  the  judgment  is  that  an  action 
oi  debt  would  not  lie  on  the  obligation  mentioned  in 
the  first  count  of  the  declaration,  the  same  "not  being 
for  money,  but  for  a  specified  amount  of  the  notes  or 
bonds  ot  others  of  fluctuating  and  uncertain  value:" 
And  consequently,  that  the  court  erred  in  overruling 
the  demurrer  to  that  count. 

The  action  of  debt  only  lies  for  money.  On  an  obli- 
gation to  pay  or  deliver  any  other  ai*ticle,  covenant  is 
the  proper  remedy;  and  the  recovery  is  of  a  compensa- 
tion in  damages.  Bonds,  bank  notes  and  other  choses 
in  action  are  nor  money,  but  stand  in  the  same  cate- 
gory with  other  articles  in  this  respect. 

When  an  obligation  is  in  a  simple  and  single  form, 
to  pay  money,  or  to  deliver  any  other  article,  there  is 
no  difliculty;  and  in  the  former  case  debt,  and  in  the 
latter  covenant,  is  the  appropriate  remedy. 

But  sometimes  the  form  of  the  obligation  is  com- 
plex ;  to  pay  money  in  a  fixed  quantity  of  some  other 
article;  or  to  pay  it  in  an  article  whose  quantity  is  not 
fixed ;  or  to  pay  money  or  some  other  article,  in  the 
alternative,  on  a  certain  day ;  or  to  pay  money  with  a 
privilege  to  the  obligor  to  discharge  the  debt  in  some 
other  article  on  a  certain  day.  And  in  these  cases  a 
difficulty  often  arises  as  to  the  meaning  and  eftect  of 
the  obligation,  and  the  proper  remedy  for  a  breach 
of  it. 

Vol.  XII — 66 
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1855.  When  the  obligation  is  to  pay  money  in  a  fixed 
Tw^.  qu^iitity  of  some  other  article;  as  in  so  many  bushels 
of  wheat;  or  in  wheat  at  a  certain  price  per  bushel ; 


Batcher  ^j.  jj^  bonds^  bank  notes  or  other  choses  in  action  of  a 
Carlile.  certain  nominal  amount,  the  authorities  all  seem  to 
agree  that  the  meaning  and  effect  of  the  obligation  is 
the  same  as  if  it  had  been  in  the  simple  form  of  an 
obligation  to  deliver  the  article,  and  that  covenant  is 
the  proper  remedy.     Beirne  v.  Dimiap,  8  Leigh  514. 

But  when  the  obligation  is  to  pay  a  sum  of  money 
in  some  other  article  of  which  the  quantity  is  not 
fixed,  the  authorities  are  somewhat  conflicting  as  to 
the  meaning  and  effect  of  the  obligation  and  the  pro- 
per remedy  for  its  breach.  In  Kentucky,  it  has  been 
held  that  the  proper  remedy  in  that  case  also,  is  cove- 
nant and  not  debt.  Watson  v.  McNairy^  1  Bibb  356; 
Bruner  v.  Kelsoe^  Id.  487;  Mattox  v.  Craig ^  2  Id.  584; 
Noe^  ^.  V.  PresioHj  5  J.  J.  Marsh.  67*;  also  in  Arkan- 
sas, Jeffrey  v.  Underwood^  1  Pike's  R.  108 ;  and  perhaps 
in  some  other  states.  But  the  weight  of  authority, 
and  I  think  the  better  opinion,  is  the  other  way.  Such 
was  certainly  the  opinion  of  this  court  in  Beirne  v. 
Dunlapy  supray  in  which  the  Kentucky  cases  to  the  con- 
trary were  disapproved.  See  also  2  Bac.  Abr.  title 
Debt  A,  citing  And.  177 ;  and  Bollinger  v.  Thurston ^  2 
Rep.  Const.  Ct.  S.  C.  447;  Bhomfidd  v.  Hancock^  1 
Yerg.  R.  101 ;  Young  v.  Hawkins^  4  Id.  171 ;  Henry  v. 
Gamble^  Minor's  R.  15;  Bradford  v.  Stewart^  Id.  44. 

An  obligation  to  pay  a  sum  of  money  in  bonds^ 
bank  notes  or  other  choses  in  action  would  seem  at 
first  view  to  fall  under  the  last  of  the  two  above  men- 
tioned classes ;  and  to  be  for  payment  in  an  article  of 
which  the  quantity  is  not  fixed.  But  in  fact  it  falls 
under  the  first;  and  is  for  payment  in  an  article  of 
which  the  quantity  is  ascertained.  This  arises  from 
the  peculiar  nature  of  the  article;  "which  is  enume- 
rated in  dollars  and  cents  as  specie  is/'     Campbell  v. 
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WeisteTy  1  Litt.  R.  80.     **  To  pay  one  hundred  dollars  1866. 

in  bonds  or  bank  paper,  (says  Parker,  J.  in  Beirne  v.  xerm. 
Dunlap^  means  bonds  or  notes  calling  for  that  sum, 


which  the  obligors  or  banks  are  bound  for."—"  And  if  ^"^^«^" 
so,  an  action  of  debt  will  not  lie,  unless  it  would  lie  Carlile. 
upon  a  promise  to  pay  a  fixed  quantity  of  any  commo- 
dity of  fluctuating  value.  In  this  respect  there  is  no 
difterence  Between  bank  paper  and  any  other  commo- 
dity. Paper  may  rise  or  depreciate  in  value  before  the 
day  of  payment ;  and  if  the  day  passes  when  the  con- 
tract is  to  be  fulfilled,  the  measure  of  the  obligee's 
rights  and  of  the  obligor's  liabilities  is  the  value  of 
the  notes  on  that  day,  to  be  ascertained  by  the  verdict 
of  a  jury,  and  awarded  in  damages."  It  was  therefore 
held  in  that  case  that  covenant  and  not  debt  was  the 
proper  remedy  where  the  money  was  to  be  paid  "  in 
notes  of  the  United  States  Bank  or  either  of  the  Vir- 
ginia banks."  The  court  construed  the  obligation  to 
be,  in  eftect,  an  obligation  for  the  payment  of  bank 
notes  and  not  of  money.  See  also  Jackson  v.  WadJiUy 
1  Stewart's  R.  579;  Young  v.  Scoti,  5  Alab.  R.  475; 
Deberry  v.  DarneU^  5  Yerg.  R.  461 ;  January  v.  Henry ^  2 
Monr.  R.  58;  S.  C.  8  Id.  8;  Sinclair  v.  I^rcy,  5  J.  J. 
Marsh.  68 ;  Day  v.  Lafferty^  4  Pike's  R.  450 ;  Hudspeth 
^  Sutton  V.  Gray  J  Durrive  ^  Co.  b  Id.  157. 

When  the  obligation  is  to  pay  a  sum  of  money,  or 
some  other  article,  in  the  alternative,  on  or  before  a 
certain  day ;  or  to  pay  a  sum  of  money,  with  a  privi- 
lege to  the  obligor  to  pay  it  in  some  other  article  on 
or  before  a  certain  day,  the  obligor  has  his  election  to 
deliver  the  article  on  or  before  the  day ;  but  if  he  fail 
to  do  so,  he  is  liable  absolutely  for  the  money,  and  of 
course  to  an  action  of  debt  for  its  recovery.  Story  on 
Cont.  §969;  Cknce  v.  Moseley,  1  Bailey  S.  C.  R.  186; 
Henry  v.  Gamble^  Minor's  R.  15 ;  Bradford  v.  Stewart^ 
Id.  44;   Crawford  v.  Daighy  2  Va.  Cas.  621. 

Sometimes  the  obligation  has  apparently  been  for 
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1855.    the  payment  of  bank  notes   or  other  currency  than 
Term     nioney ;  and  yet  the  obligor  has  been  held  liable  in  an 
action  of  debt.     In  Crawford  v.  Daigh,  2  Va.  Cas.  521, 


Butcher  ^j^^  ^^^^  ^^^^  f^^  ^^le  payment  of  sixty-four  dollars  in 
Carlile.  good  state  bank  paper,  payable  one  day  after  date. 
The  court  was  of  opinion  that  state  bank  paper  was 
not  here  mentioned  as  contradistinguished  from  money, 
but  from  other  paper  in  circulation  then  less  valuable 
than  money.  Payment  was  to  be  made  in  a  currency 
of  equal  value  to  money,  and  one  day  after  the  date  of 
the  note.  In  this  respect  the  case  differed  from  Beirne 
V.  Dunlap;  m  which  the  obligation  was  for  the  pay- 
ment in  notes  of  the  United  States  Bank  or  either  of 
the  Virginia  banks  more  than  a  year  after  its  date. 
These  notes  at  the  date  of  the  obligation  and  when  it 
became  payable,  were  current  at  par.  But  that  they 
were  so  current  when  it  became  payable,  was  an  acci- 
dent, which,  in  the  opinion  of  this  court,  did  not  affect 
the  form  of  the  remedy.  They  might  have  greatly 
depreciated  in  value  in  the  mean  time ;  and  if  they 
had  so  depreciated,  the  obligor  would  still  have  had 
the  right  to  discharge  his  obligation  by  paying  it  in 
their  nominal  amount.  In  McConnel  v.  Caldwelij  cited 
in  1  Yerg.  R.  101,  the  promise  was  to  pay  four  hun- 
dred dollars  in  specie,  or  current  bank  notes.  The 
action  of  debt  was  sustained  on  the  ground  that  the 
parties  had  referred  their  contract  to  a  specie  standard; 
and  that  the  case  was  distinguishable  from  the  leading 
Tennessee  case  of  Gamble  v.  Hutchinson^  Peck's  R.  130, 
where  the  money  was  payable  in  current  bank  notes, 
and  it  was  held  that  debt  did*  not  lie.  In  Spain  v. 
Grove,  1  \rinor's  R.  177,  the  promise  was  to  pay  one 
hundred  and  fifty-three  dollars  in  good  current  money 
of  the  state  of  Tennessee  equal  in  value  to  the  said 
sum  of  one  hundred  and  fifty-three  dollars.  The  chief 
justice,  in  delivering  the  opinion  of  the  court,  said, 
**  If  it  were  necessary  to  impannel  a  jury  to  enquire 
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of   the   value  of   the  Tennessee   currency,  the  jury  1855. 

would  be  bound  by  the  valuation  fixed  on  by  the  par-  xerm. 
ties;  the  only  inference  we  can  draw  from  the  express- 


sions  used  in  the  note  is  that  if  paid  in  good  Tennessee  ^"*^^®^ 
currency,  the  maker  should  make  the  payment  equal  Carlile. 
in  value  to  specie."     The  action  of  debt  was  accord- 
ingly maintained. 

While,  therefore,  certain  general  rules  have  been 
adopted,  as  means  of  ascertaining  the  intention  of  par- 
ties ;  the  end  in  view  in  every  case  is,  to  ascertain  the 
intention  from  the  contract;  and  when  so  ascertained, 
effect  will  be  given  to  it,  if  lawful. 

Let  us  now  apply  these  principles  to  the  case  before 
us.  The  obligation  was  to  pay,  on  or  before  a  certain 
day,  which  was  about  two  years  after  its  date,  a  cer- 
tain sum  of  money  and  interest,  **  which  sum  may  be 
discharged  in  notes  or  bonds,  due  on  good  solvent  men 
residing  in  the  county  of  Randolph,  Virginia."  I  think 
this  is  clearly  an  obligation  for  the  payment  of  a  sum 
of  money,  with  a  mere  privilege  to  the  obligor  to  dis- 
charge it  in  notes  or  bonds  of  the  description  men- 
tioned, on  or  before  the  day  on  which  it  became 
payable;  and  having  failed  so  to  discharge  it,  he  is 
liable  to  an  action  of  debt  therefor,  according  to  the 
principles  before  stated.  The  promise  to  pay,  in  the 
first  place,  is  absolute;  and  the  form  of  expression 
which  follows,  to-wit :  "  which  sum  may  be  discharged," 
&c.  indicates  mere  permission  or  privilege.  The  ob- 
ligee had  only  a  right  to  demand  the  money.  He  had 
no  right  to  demand  notes  or  bonds.  The  obligor  had 
a  right  to  pay  in  money ;  or  in  notes  or  bonds,  provided 
he  paid  them  on  or  before  the  day  fixed  for  payment. 
From  the  terms  of  the  obligation  the  debt  was  obvi- 
ously a  money  debt;  but  the  obligor  wished  to  have, 
and  stipulated  for,  the  privilege  to  pay  it  in  notes  or 
bonds  of  a  certain  description.  It  might  or  might  not 
be  convenient  for  him  to  pay  in  such  notes  or  bonds. 
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1855.     He  might  or  might  not  have  them,  or  be  able  to  get 
Term,    them ;  or  might  prefer  to  pay  the  money  and  keep  the 

notes  or  bonds,  if  he  had  them.     The  obligee  might 

Butcher  j^^^^,^  j^^^^^  ^^  willing  to  receive  notes  or  bonds  as 
Carlile.  money,  if  they  had  been  tendered  to  him  in  due  time. 
And  to  compel  him  now  to  receive  the  value  of  such 
notes  or  bonds  according  to  the  uncertain  assessment 
of  a  jury,  would  be  gross  injustice  to  him,  as  well 
as  a  palpable  departure  from  the  true  intent  and  mean- 
ing of  a  contract.  If  the  privilege  had  been  to  pay 
in  bank  notes,  instead  of  the  notes  or  bonds  of  indi- 
viduals, there  might  have  been  some  room  tor  contend- 
ing that  notwithstanding  the  form  of  the  obligation,  it 
was  in  effect  papable  in  bank  notes.  Bank  notes  are 
currency,  though  sometimes  of  depreciated  value.  And 
if  they  are  of  such  value,  it  is  certainly  the  interest  of 
the  obligor  to  discharge  his  obligation  by  paying  them, 
and  is  generally  more  convenient  for  him  to  pay  them 
than  to  pay  money.  'But  the  notes  or  bonds  of  indi- 
viduals are  not  currency ;  and  whether  it  will  be  for 
the  interest  or  convenience  of  an  obligor  to  pay  his 
debt  in  them  or  in  money,  is  dependent  on  the  peculiar 
circumstances  of  each  case.  This  fact  would  be  enti- 
tled to  much  consideration  in  determining  the  mean- 
ing of  the  obligation  if  its  terms  were  not  otherwise 
sufficiently  plain,  as  I  think  they  are. 

The  obligor  having  failed  to  pay  the  money  in  notes 
or  bonds  on  or  before  the  day  fixed  for  its  payment, 
and  thus  become  liable  absolutely  for  the  payment  of 
the  money,  an  action  of  debt  was  maintainable  against 
him  for  it;  and  it  was  unnecessary  for  the  declaration 
to  charge  the  nonpayment  of  the  debt  in  notes  or 
bonds.  The  obligation  then  became  in  effect  a  sim- 
ple and  single  bill  obligatory.  In  Orawford  v.  Daigh^ 
supra,  the  note  was  for  the  payment  of  money  in 
good  state  bank  paper;  and  yet  the  court  held  that 
after  the  day  fixed  for  such  payment  was  passed,  it  was 
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a  note  for  the  payment  of  money  only,  and  being  set  1855. 
oat  as  such  in  the  declaration,  was  set  out  according  xerm. 
to  its  legal  effect.  See  also  Hmry  v.  Gamble^  supra, 
A  fortiori^  when  the  obligation  is  to  pay  money,  with 
a  mere  privilege  to  the  obligor  to  pay  in  some  other 
article  on  or  before  a  certain  day,  it  is  unnecessary  to 
take  any  notice  of  such  privilege  in  the  declaration. 
See  Bradford  v.  Stewart^  supra.  The  privilege  is  in  the 
nature  of  a  defeasance,  which  need  never  be  stated  in 
a  declaration,  but  is  matter  of  defense,  and  ought  to 
be  shown  in  pleading  by  the  opposite  party.  1  Chit. 
PI.  255. 

I  am  for  affirming  the  judgment. 

Daniel  and  Samuels,  Js.  concurred  in  the  opinion 

of  MONCURE,  J. 

Judgment  affirmed. 
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1855.  Katcliff  I?.  Polly  <f  als. 

July 

^®^™-  September  7. 

1.  Suits  for  freedom  must  be  brought  in  one  of  the  courts  of  the 

county  or  corporation  in  which  the  party  suing  is  detained  by 
the  person  having  him  in  custody. 

2.  Where  a  person  having  persons  of  color  in  his  custody,  claiming 

them  as  slaves,  resides  in  one  county  and  holds  them  in  that 
county,  and  brings  them  into  another  county  in  obedience  to 
a  writ  of  habeas  corpus  sued  out  by  them,  this  is  not  such  a 
detention  of  them  in  this  last  county,  as  will  give  the  courts 
thereof  jurisdiction  of  a  suit  instituted  by  them  there,  for  their 
freedom  :  And  this  especially  if  the  resort  to  the  writ  of  ha- 
beas  corpus  was  a  contrivance  to  give  jurisdiction  of  the  case 
to  the  courts  of  the  county  to  which  they  are  so  brought. 

3.  In  such  a  case  the  court  should  dismiss  the  suit,  upon  the  mo- 

tion of  the  defendant.  And  a  rule  upon  the  plaintiffs  to  show 
cause  why  the  suit  should  not  be  dismissed,  is  a  proper  mode 
by  which  to  raise  the  question  of  jurisdiction. 

4.  Though  the  petition  of  the  paupers  and  the  warrant  of  the  jus- 

tice are  returned  into  court  at  one  term,  when  one  of  the 
claimants  enters  himself  a  party,  and  the  cause  is  then  con- 
tinued ;  and  though  depositions  are  taken  by  consent  to  be 
read  on  the  trial,  before  the  next  term,  yet  no  summons  hav- 
ing been  served  on  the  person  in  whose  custody  the  paupere 
were,  he  having  entered  himself  a  party  at  the  next  term,  may 
then  have  the  suit  dismissed  for  want  of  jurisdiction:  And  it 
will  be  dismissed  as  to  both  defendants.* 

By  a  petition  bearing  date  the  10th  day  of  March 
1851,  Harrison  Polly,  and  three  others,  his  brother  and 
two  sisters,  applied  to  John  W.  Ilite,  a  justice  of  the 
peace  for  Cabell  county,  stating  that  they  were  free 
persons  of  color,  and  were  then  in  the  possession  of 
William  RatcliiF,  who  held  them  as  slaves :  And  they 
prayed  that  a  summons  might  issue  authorizing  the 

*  The  substance  of  the  statute  is  stated  by  Judge  Daniel  in  hia 
opinion. 
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Bherift*  of  Cabell  to  take  them  into  his  possession  for  1855. 

safe  keeping,  until  the  first  day  of  the  next  term  of  xerm. 
the  Circuit  court  of  Cabell  county,  with  leave  for  the 


petitioners  to  sue  for  their  freedom.  This  petition  was  ^  ^ 
sworn  to  on  the  12th  of  March  by  L.  D.  Walton;  and  Poljy 
on  the  same  day  the  justice  issued  his  warrant  to  the 
sheriff  of  Cabell  county,  directing  him  to  take  possess- 
ion of  the  petitioners,  and  have  them  before  the  Cir- 
cuit court  of  Cabell  on  the  first  day  of  its  next  term; 
and  he  was  required  to  give  to  William  Ratclift'  notice 
of  the  detention,  and  the  cause  thereof.  On  the  same 
day  the  sheriflT  took  possession  of  the  petitioners,  but 
surrendered  them  to  William  Ratclitf,  upon  his  execu- 
ting a  bond  with  sureties  as  prescribed  by  the  statute, 
to  have  them  forthcoming  on  the  first  day  of  the  next 
term  of  the  said  Circuit  court. 

On  the  17th  of  May  1851  the  papers  were  returned 
into  the  Circuit  court,  and  it  was  ordered  that  the  suit 
be  docketed;  and  on  motion  of  Jarrett  C.  Ratcliff,  he 
was  admitted  a  defendant  in  conjunction  with  William 
Ratcliff;  and  the  cause  was  continued  until  the  next 
term. 

On  the  18th  of  October  1851  an  order  was  made 
requiring  the  plaintiffs  to  show  cause  on  the  next 
Monday,  why  the  suit  should  not  be  dismissed  as  hav- 
ing been  improperly  brought  in  the  county  of  Cabell 
instead  of  the  county  of  Wayne.  On  that  day,  in 
order  to  sustain  the  motion  to  dismiss  the  suit,  the 
defendants  filed  the  affidavit  of  William  Ratcliff',  in 
which  he  stated  that  he  claimed  the  plaintiffs  as  slaves : 
That  at  the  time  of  the  commencement  of  this  suit  he 
was  and  still  is  a  resident  and  citizen  of  Wayne  county, 
and  not  of  the  county  of  Cabell.  That  he  held  and 
detained  the  plaintiffs  in  his  custody  in  the  county  of 
Wayne  alone,  until  he  was  commanded  by  a  writ  of 
tuibeas  corpus  to  bring  them  to  the  county  of  Cabell. 
That  in  obedience  to  said  writ  he  brought  them  to  the 
Vol.  XII— 67 
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1855.  county  of  Cabell;  that  said  writ  was  returnable  on 
Tem.    the  12th  of  March  1851.      That  the  petition  of  the 

;—  plaintiffs  is  dated  on  the  10th  of  March,  two   days 

^^  before  the  return  day  of  said  writ;  and  the  warrant 
Polly  of  the  justice  and  affiant's  bond  for  the  forthcoming 
of  the  plaintiffs,  are  both  dated  on  the  12th  of  March, 
the  retuni  day  of  the  writ.  And  that  but  for  the 
issuing  of  said  writ  of  habeas  corpus,  he  would  not 
have  had  the  plaintiffs  in  the  county  of  Cabell  in  cus- 
tody or  otherwise.  The  facts  stated  in  this  affidavit 
the  plaintiffs  admitted  to  be  true. 

The  defendants  also  introduced  the  petition  of  the 
plaintiffs  to  the  judge  of  the  Circuit  court  for  a  writ 
of  habeas  corpus j  and  also  the  writ  directed  to  William 
Ratcliff,  requiring  him  to  have  the  plaintiffs  betore 
the  judge  of  the  Circuit  court  of  Cabell  county,  at 
chambers  in  the  town  ot  Guyandotte,  on  the  12th  day 
of  the  then  present  month.  This  writ  was  dated  the 
8th  of  March  1851.  On  the  return  day  of  the  writ 
Ratcliff  produced  the  plaintiffs  before  the  judge  as 
directed,  and  made  a  return  that  he  claimed  them  as 
his  slaves.  They  also  introduced  the  petition  to  the 
justice,  the  warrant  and  bond.  The  plaintiffs  intro- 
duced another  affidavit  of  William  Ratcliff,  which  was 
made  before  the  judge  on  the  return  day  of  the  writ 
of  habeas  corpus,  in  which  he  states  from  whom  he 
purchased  the  plaintiffs,  and  what  he  had  understood 
of  their  previous  history:  And  they  also  introduced 
a  number  of  depositions  taken  by  consent  on  the  same 
day  and  subsequently,  to  be  read  as  evidence  for  them 
in  the  Circuit  court:  But  it  is  unnecessary  to  state 
their  contents.  The  court  discharged  the  rule  and 
the  defendants  excepted. 

The  cause  came  on  for  trial  in  September  1854, 
when  the  defendants  filed  four  other  bills  of  excep- 
tions to  rulings  of  the  court,  in  which  the  questions 
alluded  to  in   the    opinion   of  Judge   Moncure   are 
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raised:  but   none  of  the  questions  reserved  in   these  1865. 

exceptions  were  considered  by  this  court;    and  it  is  Term, 
therefore   unnecessary  to   state   them.     There   was  a 


verdict  and  judgment  for  the  plaintiffs   establishing  ^^'^^ 
their  freedom;  and  from  this  judgment  the  defendants     Polly 
applied  to  this  court  for  a  supersedeas^  which  was  al- 
lowed. 


The  case  was  elaborately  and  ably  argued  on  all  the 
points  involved  in  the  cause,  by  Fisher  and  McComas^ 
for  the  appellants,  and  Fry  for  the  appellees ;  but  the 
oidy  question  considered  by  this  court  is  that  arising 
on  the  motion  to  dismiss  the  suit. 

Daniel,  J.  The  first  question  presented  for  our 
consideration  is,  whether  the  proceedings  in  this  case 
were  properly  commenced  in  the  county  of  Cabell ; 
and  I  experience  no  difficulty  in  answering  it  in  the 
negative. 

The  first  section  of  ch.  106  of  the  Code,  p.  464,  pro- 
vides, that  where  any  person  conceives  himself  unlaw- 
fully detained  as  a  slave,  he  may  petition  the  Circuit 
court  or  court  of  the  county  or  corporation  in  which 
he  may  be  detained,  for  leave  to  sue  for  his  freedom, 
or  he  may  complain  thereof  to  a  justice.  The  second 
section  provides  that  if  the  complaint  be  made  to  a 
justice,  he  shall,  by  precept  in  writing,  give  the  com- 
plainant in  charge  to  the  proper  officer,  to  be  produced 
before  the  Circuit  court  or  court  of  the  county  or  cor- 
poration, (as  the  complainant  may  elect,)  at  the  next 
term  thereof;  and  in  the  mean  time  to  be  safely  kept 
at  the  expense  of  the  person  claiming  to  be  the  owner; 
and  shall  cause  such  person  to  be  notified  thereof.  And 
the  third  section  provides  that  if  the  person  claiming 
to  be  the  owner,  or  some  one  for  him,  will  enter  into 
bond,  approved  by  the  officer  having  the  complainant 
in  charge,  in  a  penalty  equal  to  double  the  value  of  the 
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1855.     complainant,  supposing  him  to  be  a  slave,  conditioned 
Term.    *^  ^^^^  him  forthcoming  before  the  said  court  at  the 

next  term  thereof,  such  officer  shall  deliver  to  him  the 

^^f'^  complainant. 

Polly  The  section  of  the  Code  of  1819,  p.  481,  correspond- 
ing with  the  first  section  just  cited,  requires  the  com- 
plaint to  be  made  "  to  a  magistrate  out  of  court,  or  to 
the  Circuit  court  for  the  county,  or»to  the  court  of  the 
county  or  corporation  where  the  complainant  shall 
reside^  and  not  elsewhere,'^ 

We  have  no  report  of  any  decision  in  our  court  as- 
certaining the  sense  in  which  the  term  "  residence"  is 
used  in  the  act  of  1819.  But  I  apprehend  that  it  could 
never  have  been  in  the  contemplation  of  the  legisla- 
ture, that,  in  controversies  about  jurisdiction  in  such 
cases,  the  will  or  choice  of  the  complainant  could  l)e 
referred  to  as  having  any  influence  in  solving  questions 
as  to  his  residence. 

It  is  not  necessary  to  enquire  whether  the  Code  of 
1819,  in  fixing  the  jurisdiction  by  the  residence  of  the 
complainant,  had  reference  to  his  temporary  or  to  his 
permanent  residence.  It  could  hardly  have  been  the 
meaning  of  the  law  that  such  residence  could  be  ac- 
quired against  the  consent  of  the  owner  or  person 
claiming  to  stand  in  the  relation  of  master.  The  very 
nature  of  the  subject  excludes  the  idea  that  it  could 
have  been  competent  for  a  person  detained  as  a  slave 
and  having  a  residence  in  one  county,  appointed  and 
fixed  by  his  master  or  claimant,  by  running  aw^ay  into 
another  county,  to  acquire  a  residence  in  the  latter,  so 
as  to  give  to  its  courts  jurisdiction  of  a  suit  brought 
by  the  runaway,  for  his  freedom.  And  the  aspect  of 
the  question  would  not  be  materially  changed  by  sup- 
posing a  temporary  change  of  the  residence  of  the 
complainant,  effected  by  means  of  process  issuing  in  a 
proceeding  set  on  foot  by  himself,  constraining  the 
master  to  carry  him  away  from  the  place  of  residence 
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he  had  selected  for  him  in  one  county  into  another     1855. 
county,  to  appear  before  a  legal  tribunal  held  in  the    xem. 

latter.  

The  same  course  of  reasoning,  it  seems  to  me,  holds  ^^^^^ 
good  in  determining  the  place  in  which  the  com-  Polly 
plainant,  under  the  first  section  of  the  present  Code, 
is  to  be  regarded  as  detained  in  slavery.  As  the  rela- 
tion of  master  and  slave  is,  from  its  very  nature, 
incapable  of  suspension,  it  may,  in  some  sense,  be  said 
that  a  person  held  in  slavery  is  detained  as  a  slave  in 
every  place  in  which  he  may  be,  for  any  period  of 
time,  however  short,  during  the  existence  of  the  rela- 
tion. But  as  under  the  former  laws  it  was  not  intended 
that  the  complainant  should  have  any  voice  or  mind 
in  the  selection  of  his  residence^  so  under  the  present 
law  it  is  equally  clear,  I  think,  that  he  cannot  be 
allowed,  by  any  act  of  his,  done  without  the  consent 
of  his  owner,  or  by  any  act  of  the  officers  of  the  law, 
done  at  his  instance,  so  to  change  the  place  in  which 
he  is  detained  as  to  transfer,  from  the  courts  of  one 
county  to  those  of  another,  jurisdiction  of  a  petition 
for  leave  to  sue  for  his  freedom.  There  is  show  of 
reason  in  the  argument  that  the  legislature,  in  ascer- 
taining the  jurisdiction  of  such  suits  by  the  place  of 
the  detention,  instead  of  the  place  of  the  residence  of 
the  complainant,  designed  to  get  rid  of  serious  ques- 
tions which  nfight  otherwise  arise  as  to  the  nature  of 
the  residence,  as  whether  casual  or  permanent,  which 
should  determine  the  jurisdiction,  and  to  disembarrass 
the  remedy  of  those  impediments  which  the  owner  or 
claimant  seeking  to  evade  a  suit,  by  running  off  the 
complainant,  might  place  iri  the  way,  by  objecting  to 
a  suit  brought  in  any  county  through  which  he  might 
be  passing,  that  it  was  not  brought  in  the  county  in 
which  the  complainant  resided.  Be  this  as  it  may,  it 
is,  I  think,  obvious  that  the  place  of  the  jurisdiction 
is  that  in  which  the  owner  chooses  to  exercise  his 
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1865.  rights  as  master ;  that  in  which  he  willingly  detains 
Term  ^^^  complainant,  and  not  that  in  which  the  presence 
of  both  the  owner  and  complainant  is  brought  about  by 


Rateliff  ^]jg  Q^Q^Q  of  ^jj^  latter  against  the  will  and  consent  of 


Polly  the  former. 
*  ^  With  these  views  of  the  law,  it  is  only  necessary  to 
refer  to  the  affidavit  made  by  the  plaintiff  in  error, 
William  Rateliff,  as  the  foundation  for  the  rule  to  show 
cause  why  the  suit  should  not  be  dismissed,  {the  farfs 
stated  wherein  were  admitted  by  the  complainants  to  be  tmc^) 
to  show  that  the  courts  of  Cabell  county  had  no  right 
to  take  jurisdiction  of  the  case.  The  affiant  states  in 
his  affidavit,  that  he  claimed  the  complainants  as  his 
slaves ;  that  at  the  time  of  the  commencement  of  the 
suit,  he  was  and  still  is  a  resident  and  citizen  of  the 
county  of  Wayne,  and  not  of  the  county  of  Cabell ; 
that  he  held  and  detained  the  complainants  in  his  cus- 
tody at  his  residence  in  the  county  of  Wayne  alone, 
until  he  was  commanded  by  writ  of  habeas  corjym  to 
bring  them  to  the  county  of  Cabell;  that  in  obedience 
to  the  commands  of  said  writ,  he  did  bring  them  to 
the  said  county  of  Cabell ;  that  said  writ  was  returna- 
ble on  the  12th  day  of  March  1851,  and  that  their  pe- 
tition for  leave  to  sue  in  foi^ma  pauperis  is  dated  the 
10th  of  March  1851,  two  days  before  the  return  day  of 
said  writ;  that  the  warrant  of  the  justice  authorizing 
them  to  do  so,  is  dated  on  the  12th  day  of  March,  the 
return  day  of  the  writ,  and  the  bond  of  the  affiant  for 
their  forthcoming  and  delivery  to  answer  the  judg- 
ments of  the  court,  dated  the  same  day :  And  that  but 
for  the  issuing  of  said  writ  of  habeas  corpus  he  would 
not  have  had  the  plaintiffs  in  the  county  of  Cabell  in 
custody  or  otherwise. 

It  is  thus  seen  that  the  detention  of  the  com- 
plainants by  Rateliff  in  the  county  of  Cabell,  was 
involuntary,  and  constrained  and  effected  by  legal 
proceedings  set  on   foot  by  the  complainants  them- 
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selves;  and  that  the  case  is  brought  fully  within  the  1865. 
influence  of  the  views  which  I  have  presented  in  re-  Term, 
spect  to  the  jurisdiction.  

If,  however,  I  could  doubt  as  to  the  correctness  of  ^^"" 
these  views  as  furnishing  a  rule  of  universal  applica-  Polly 
tion,  and  could  be  induced  to  believe  that  an  exception 
might  be  made  in  a  case  where  it  appeared  that  a  peti- 
tion for  a  habeas  corpus  had  been  resorted  to  by  the 
complainant  in  good  faith  as  a  means  of  trying  his 
right  to  freedom,  and  not  as  a  means  of  effecting  a 
change  of  jurisdiction,  and  had  been  afterwards  in  like 
good  faith,  upon  further  advice  and  reflection,  substi- 
tuted by  the  proceedings  pointed  out  in  the  statute, 
taken  in  the  county  to  which  the  complainants  and  the 
owner  might  be  brought  by  virtue  of  the  habeas  corpus^ 
I  should  still  hold  that  in  this  case  there  is  not  only 
nothing  to  justify  such  an  exception,  but  that,  on  the 
contrary,  the  case  is  one  calling  for  the  most  rigid  ap- 
plication of  the  rule.  The  petition  for  the  habeas  cor- 
pus is  dated  and  allowed  by  the  judge  on  the  8th  of 
March,  and  as  has  been  before  stated,  was  returnable 
on  the  12th.  Yet  we  find  that  the  petition  for  leave 
to  sue  in  fomia  pauperis^  is  dated  on  the  10th,  before 
any  return  was  made  or  could  have  been  made  to  the 
writ  of  habeas  corpus.  When  the  petition  was  pre- 
sented to  the  justice  does  not  appear,  but  his  warrant 
is  issued  on  the  12th. 

On  the  rule  to  show  cause  why  the  suit  should  not 
be  dismissed,  the  complainants,  whilst  admitting  the 
truth  of  Ratclitt's  statement  that  he  had  brought  them 
in  the  county  of  Cabell  in  obedience  to  the  writ  of 
habeas  corpus  alone,  offer  no  explanation,  by  affidavit  or 
otherwise,  of  their  conduct  in  first  procuring  the  habeas 
corpuSj  and  then  substituting  the  proceedings  upon  it 
by  a  regular  suit  so  soon  as  they  had  thus  effected  a 
change  in  the  place  of  their  detention.  Thus  leaving 
their  proceedings  exposed,  without  explanation,  to  all 


Ratcliff 
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1855.     the  inferences  of  having  orifirinated  in  an  unfair  effort 
Tw-m.    ^^  change  the  jurisdiction  to  which  they  are,  on  their 
face,  80  plainly  obnoxious. 

The  facts  of  the  case  unexplained  do,  I  think,  fur- 
Polly  nish  ample  warrant  for  the  conclusion,  that  in  present- 
ing the  petition  for  a  habeas  corpus  the  complainants 
did  not,  bona  jid^^  seek  to  resort  to  it  as  a  proper 
method  of  trying  the  right  to  freedom,  (an  office  which, 
in  such  a  case,  it  could  not  properly  perform,)  but  that 
they  took  this  course  as  a  devise  by  which  they  might 
be  enabled  to  shift  the  scene  of  the  trial  of  the  regular 
suit  they  designed  bringing,  from  the  county  of  Wayne 
to  the  county  of  Cabell. 

To  sustain  the  jurisdiction  of  the  circuit  court  of 
Cabell  under  the  circumstances  of  this  case,  would  be 
to  countenance  a  course  which  might  operate  in  some 
instances  most  unjustly  and  oppressively"  on  such  as 
may  ha[»pen  to  hold  in  their  possession  persons  of 
color  claiming  a  right  to  freedom.  Under  such  a  prac- 
tice the  defendant  may  not  onlj*  be  subjected  to  the 
alternative  of  finding  security  in  a  county  remote  from 
the  residence  of  himself  and  his  friends,  or  of  surren- 
dering his  property  to  the  sheriff,  but  compelled  to  try 
his  right  in  a  place  where  it  may  be  jeoparded  by  the 
difficulty  of  procuring  the  full  attendance  of  his  wit- 
nesses; and  where  he  must  necessarily  encounter 
greater  trouble  and  expense  in  making  his  defense 
than  he  would  be  exposed  to  if  the  trial  were  had 
within  the  jurisdiction  contemplated  by  the  law. 

It  remains  to  be  considered  whether  the  objection  to 
the  jurisdiction  was  taken  in  a  proper  mode,  and  also 
whether  there  is  anything  in  the  record  to  show  that 
the  plaintiffs  in  error  have  waived  or  lost  their  right  to 
make  the  objection. 

By  a  reference  to  the  4th,  5th  and  6th  sections  of 
chapter  106  of  the  Code,  already  cited,  it  will  be  seen 
that   the   [»roceedings   at    rules,   the   declaration    and 
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pleadings  that  were  provided  under  the  former  law,     1855. 
are  dispensed  with.     The  court  to  whom  the  petition    xerm. 

is   presented   is  required,  in   the   sections  just  men- 

tioned,  to  assign  the  petitioner  counsel,  whose  duty  it  "*^^^° 
is  made  to  file  with  the  clerk  a  statement  in  writing  of  Polly 
the  material  facts  of  the  case,  with  his  opinion  there- 
on; and  unless  it  appear  manifest  therefrom  that  the 
suit  ought  not  to  be  prosecuted,  the  court  is  further 
required  to  cause  the  person  claiming  to  be  the  owner, 
to  be  summoned  to  answer  the  petitioner;  and  is  to 
proceed  at  the  next  term  to  the  trial  of  the  case,  with- 
out regard  to  its  place  on  the  docket,  having  first 
impanneled  a  jury,  which,  without  the  formality  of 
pleading,  is  to  try  whether  the  petitioner  is  free  or  not. 
It  is  hardly  to  be  supposed  that  the  legislature,  in 
thus  dispensing  with  the  rules,  at  which  pleas  to  the 
jurisdiction  in  other  cases,  are  usually  entered,  and 
also  with  all  formality  of  pleading  in  court,  designed 
that  questions  of  jurisdiction  should  be  litigated  before 
the  jury  without  notice  to  the  petitioner;  and  it  is 
equally  hard  to  suppose  that  they  designed  to  debar 
the  defendants  to  such  action,  of  the  right  to  insist,  in 
some  mode,  on  the  want  of  jurisdiction  in  the  court 
before  which  they  are  cited  to  appear.  In  this  state 
of  the  legislation  on  the  subject,  a  rule  upon  the  pe- 
titioner to  show  cause  why  the  suit  should  not  be  dis- 
missed for  want  of  jurisdiction,  founded  on  an  aflidavit 
of  the  facts  on  which  the  defendants  mean  to  rely, 
seems  to  me  to  furnish  as  fair  and  convenient  a  mode 
of  bringing  said  questions  to  the  notice  of  the  court  as 
any  that  can  be  devised.  I  can  see  then  no  objection 
to  the  mode  in  which  the  defendants  sought  to  rely  on 
the  want  of  jurisdiction  in  the  court.  Nor  can  I  per- 
ceive any  thing  in  the  record  to  show  that  the  rule  was 
not  asked  for  in  good  time.  The  petition  and  warrant 
were  returned  into  the  Circuit  court  at  its  May  term 
1851,  which  was  the  first  aft^r  the  issuing  of  the  war- 
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1865.     rant;  whereupon,  in  the  language  of  the  record,  "it 
Term.    ^^  ordered  that  this  suit  be  docketed,  and  on  motion  of 


Jarrett  C.  Ratcliff,  he  is  admitted  a  defendant  in  this 
^^^*^  cause  with  the  said  William  Ratclift';  and  for  reasons 
Polly  appearing  to  the  court,  this  cause  is  continued  till  the 
next  term."  No  statement  of  the  case,  no  opinion  of 
counsel,  was  filed  at  this  or  at  any  other  term  of  the 
court.  No  summons  was  issued  citing  the  defendants 
to  the  suit  or  either  of  them,  to  answer  the  petition; 
and  no  counsel  appears  to  have  been  assigned  to  the 
petitioners.  I  do  not  deem  it  necessary  to  enquire 
what  effect  these  departures  from  important  require- 
ments of  the  statute  might  have  had  on  the  judgment 
and  verdict,  if  it  was  shown  that  the  plaintiff  in  error 
had  gone  to  trial  without  objecting  to  the  jurisdiction 
of  the  court.  But  in  the  absence  of  a  compliance  on 
the  part  of  the  petitioners  with  these  provisions,  it  can 
hardly  be  said  that  William  Ratcliff  was  in  any  default 
when  at  the  next  succeeding  term,  the  October  court, 
he  obtained  the  rule  to  show  cause  why  the  suit 
should  not  be  dismissed.  No  summons  had  been  exe- 
cuted upon  him,  and  the  first  entry  on  the  record 
which  notices  his  appearance  is  that  which  records  his 
motion  for  the  rule. 

I  cannot  perceive  the  force  of  the  argument  founded 
on  the  fact  that  it  appears  by  the  record  that  deposi- 
tions had  been  taken,  by  the  consent  of  the  parties, 
before  the  May  term,  and  between  that  and  the  October 
term,  to  be  read  on  the  trial  of  the  cause.  I  know  of 
no  rule  which  would  give  to  such  consent  the  effect 
of  controlling  either  of  the  parties  in  presenting  the 
pleadings  which  they  would  otherwise  be  allowed  to 
file,  whether  in  the  prosecution  or  the  defense  of 
their  rights. 

It  seems  to  me  that  the  objection  to  the  jurisdiction 
was  taken  in  a  proper  mode,  and  so  far  as  William 
Ratcliff  is  concerned,  in  good  time;  and  as  the  mo- 
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tion  to  dismiss  the  suit  was  founded  on  defects  of  ju-  1865. 

risdietion  not  personal  to  him,  but  showing  that  the  xerm. 
defendants  in  error  had  no  right  to  institute  their  pro- 


ceedings in  the  county  of  Cabell,  that  the  court  on  the  ^^^^^ 
hearing  of  the  rule  ought  not  to  have  discharged  it,  Polly 
but  ought  to  have  made  it  absolute,  and  to  have  dis- 
missed the  suit.  And  I  am  therefore  of  opinion,  with- 
out expressing  any  opinion  on  the  other  causes  of  error 
assigned  in  the  petition,  to  reverse  the  judgment,  to 
set  aside  the  verdict,  and  to  dismiss  the  case. 

MoNcuRE,  J.  I  concur  in  the  opinion  of  Judge 
Daniel,  except  that,  instead  of  dismissing  the  suit,  I 
am  for  remanding  it  for  removal  to  the  Circuit  court 
of  Wayne  to  be  tried  therein,  under  §  3  of  ch.  174  of 
the  Code,  p.  657. 

The  motion  to  dismiss  the  suit  for  want  of  jurisdic- 
tion was  not  made  until  after  many  depositions  had 
been  taken,  by  both  parties,  some  of  them  expressly 
by  consent  of  parties,  to  be  read  as  evidence  on  the 
trial  of  the  suit  in  the  Circuit  court  of  Cabell;  and 
after  it  had  been  docketed,  and  continued  at  the  pre- 
ceeding  term,  apparently  without  objection.  Under 
these  circumstances,  I  think  it  would  have  been  wrong 
to  have  dismissed  the  suit,  and  thus  deprived  the  par- 
ties of  the  benefit  of  their  depositions;  but  that  it  would 
have  been  proper  to  have  ordered  it  to  be  removed  to 
the  Circuit  court  of  Wayne. 

Whether  I  would  have  reversed  the  judgment  merely 
for  the  failure  to  order  such  removal,  no  specific  mo- 
tion for  that  purpose  having  been  made,  it  is  unneces- 
sary to  determine.  I  would  have  reversed  it  for  other 
errors  apparent  in  the  record.  I  think  the  Circuit 
court  erred  in  instructing  the  jury  that  inability  to 
contract  fi'om  voluntary  drunkenness  did  not  stand  on 
the  same  ground  as  insanity  or  incapacity  produced  by 
the  visitation  of  God;  and  that  unless  the  intoxication 
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1855.  was  produced  by  the  grantee  in  the  bill  of  sale,  or 
Term,  bj'^^ught  about  by  his  machinations,  drunkenness  of 
itself  would  not  avoid  the  contract.  I  consider  it  to 
be  now  well  settled  that  incapacity  from  drunkenness, 
however  produced,  will  avoid  a  contract,  in  a  suit 
brought  to  enforce  it.  I  also  think  the  court  erred  in 
instructing  the  jury  that  the  grantee  in  the  bill  of  sale, 
so  far  as  he  alleged  or  deposed  to  his  own  turpitude, 
was  not  a  competent  witness,  and  that  he  ought  not  to 
be  heard  to  prove  his  own  intoxication  and  incapacity 
therefrom  at  the  time  of  making  said  bill  of  sale.  I 
consider  it  to  be  now  well  settled,  in  this  state  as  in 
England,  that  the  objection  referred  to  in  this  instruc- 
tion goes  to  the  credibility  and  not  the  competency  of  a 
witness.     See  Taylor  v.  Beck^  3  Rund.  316. 

The    other    judges    concurred   in   the    opinion    of 
Daniel,  J. 

Judgment  reversed,  the  rule  made  absolute,  and  suit 
dismissed. 
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RuFFNERs  c.  Putney  and  others.  1855. 

July 


September  7. 

R  takes  a  conveyance  from  his  son  in  law  P  of  the  equity  of  re- 
demption in  certain  land,  and  salt  manufactories  and  implements 
thereon,  which  P  had  derived  from  R,  and  which  he  had  pre- 
viously conveyed  in  trust  to  secure  certain  debts,  for  some  of 
which  R  was  his  surety,  and  among  them  two  debts  which  were 
due  to  two  of  the  sons  of  R ;  and  R  covenants  with  P  to  pay  the 
debts  secured  upon  it  R  then  enters  into  a  covenant  with  his 
two  sons,  by  which  the  property  conveyed  by  P  to  R,  is  put  into 
their  possession ;  and  they  covenant  to  manage  the  same,  and 
apply  the  proceeds  to  yie  payment  of  the  debts  secured  thereon, 
until  said  debts  are  paid  out  of  the  proceeds,  or  until  the  land 
should  be  sold  under  the  deeds  of  trust  or  otherwise,  so  as  to 
discharge  all  of  said  debts  out  of  the  proceeds.  And  R  cove- 
nanted that  he  would  not  convey  or  encumber  said  property,  or 
any  other  property  of  R,  to,  or  for  the  benefit  of,  P,  until  said 
debts  are  paid ;  and  that  no  bequest  or  devise  by  R  to  P  or  to  P 
and  his  wife,  should  take  effect  or  accrue  to  his  or  their  benefit, 
nor  should  any  right  of  theirs  as  heirs  at  law  of  R  take  efiect  for 
their  benefit,  until  said  debts  should  be  fully  discharged.  R 
afterwards  by  his  will  gave  certain  real  estate  to  P,  and  he  pro- 
bably died  intestate  as  to  a  part  of  his  estate.  The  sons  went  on 
to  manage  the  property,  expended  a  large  amount  in  repairing 
it ;  and  one  of  them  advanced  a  large  sum  to  pay  the  two  pre- 
ferred debts  upon  the  property.  And  it  was  doubtful  if  the  pro- 
perty was  a  full  security  for  the  debts  upon  it.  P  being  about  to 
sell  a  part  of  the  real  estate  devised  to  him  by  R,  the  sons  en- 
joined the  sale  on  the  ground  that  under  their  covenant  with  R, 
they  had  an  equitable  lien  upon  the  property  devised  to  him  by 
R.    Held: 

1.  That  the  property  in  possession  of  the  sons  was  first  liable 

to  the  payment  of  the  debts ;  and  if  that  was  not  suffi- 
cient, they  had  an  equitable  mortgage  on  the  property 
devised  by  R  to  P  or  inherited  by  P  or  his  wife,  which 
should  be  applied  to  pay  the  balance  of  said  debts. 

2.  That  in  taking  an  account,  the  sons  were  to  be  allowed  for 

any  proper  expenditures  for  repairs  of  the  property  put 
into  their  possession ;  for  the  amount  advanced  by  them  or 
either  of  them  to  pay  the  two  preferred  debts ;  for  all  the 
other  debts  secured  upon  the  property,  and  for  the  expen- 
ses attending  the  conduct  and  management  thereof;  and 
were  to  be  charged  with  the  gross  profits  of  the  property. 


Term. 
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1855.  3'  Qu-ERE :  If  the  sons  are  entitled  to  compensation  for  their 

July  labor  and  trouble  in  the  management  of  the  property? 

Term.  ^^^  -^  seems  they  are  not. 


Ruffners 

V.  This  was  a  bill  by  Henry  and  Lewis  Buffiier  to  en- 

Putney 
<&  others,  join  and  restrain  Richard  E.  Putney  from  conveyiug 

away  or  disposing  of  certain  property  devised  to  Put- 
ney or  Putney  and  wife,  by  David  Ruffner  deceased  ; 
and  to  subject  the  same  in  the  hands  of  said  Putney, 
or  in  the  hands  of  purchasers  from  him,  upon  the 
grounds  of  an  equitable  mortgage  which  the  plaintife 
claimed  under  an  agreement  with  David  Rufther.  The 
injunction  was  granted;  and  Putney,  and  Shrewsbury 
a  purchaser  from  him,  filed  their  Itnswers;  whereupon 
upon  their  motion  the  injunction  was  dissolved.  The 
plaintifl:s  then  applied  to  this  court  for  an  appeal,  which 
was  allowed.  The  facts  are  stated  by  Judge  Samuels 
in  his  opinion. 

PattoHy  for  the  appellants. 

B.  H.  Smith  and  Fry^  for  the  appellees. 

Samuels,  J.  The  appeal  in  this  case  is  taken  from 
an  order  of  the  Circuit  court  of  Kanawha  county,  dis- 
solving an  injunction  on  motion  of  the  defendants  be- 
low, the  appellees  here.  In  ascertaining  the  facts  of 
the  case,  on  such  motion,  the  allegations  of  the  bill  are 
to  be  taken  as  true,  unless  denied  by  the  answers  or 
disproved  by  evidence  in  the  record:  Any  aflRrmative 
allegations  in  the  answers,  if  not  sustained  by  proof, 
will  be  disregarded  by  the  court.  Looking  to  the  facts 
to  be  ascertained  by  the  rules  above  stated,  the  record 
shows  this  case  : 

David  Ruffner  by  deed,  on  the  19th  of  October 
1825  conveyed  to  his  son  in  law  Richard  E.  Putney, 
a  parcel  of  land  lying  in  Kanawha  county,  on  which 
are  situated  a  salt  well,  salt  furnace  and  other  neces- 
sary structures  and   fixtures  for  the   manufacture  of 
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salt     On  the  14th  of  May  1835,  said  Ruffiier  executed  1S55. 

an  olograph  will,  in  which  he  subjected  portions  of  Term, 
his  real  estate  to  the  payment  of  his  debts;  he  made 


specific  provision  in  real  and  personal  estate  for  his  ^^™®™ 
wife  Ann;  he  devised  portions  of  his  real  estate  seve-  Putney 
rally  to  his  sons  Lewis  Ruffiier  and  Henry  Ruftner, 
and  his  sons  in  law  Richard  E.  Putney  and  Moses  M. 
Fuqua.  He  also  gave  to  his  wife  any  residuum  of 
money  which  might  be  due  to  him,  and  of  the  pro- 
ceeds of  certain  real  estate  devised  to  be  sold,  after 
payment  of  debts.  There  is  no  general  residuary  dis- 
position of  testator's  estate;  nor  does  it  appear  what 
estate,  if  any,  was  left  to  pass  under  the  statutes  of 
descent  and  distribution,  to  the  heirs  at  law  and  next 
of  kin. 

On  the  20th  of  May  1840,  Putney  executed  a  deed 
of  trust  on  the  real  estate  conveyed  to  him  by  Ruffner 
on  the  19th  of  October  1825,  as  above  stated,  to  secure 
a  debt  of  ten  thousand  two  hundred  and  eight  dollars 
and  eighty-six  cents,  with  interest  from  the  20th  of 
May  1840,  due  to  Dickinson  and  Shrewsbury. 

On  the  25th  of  August  1841,  Putney  executed 
another  deed  of  trust  on  certain  slaves  hereafter  to  be 
mentioned,  to  indemnify  William  Tompkins  and  An- 
drew Donnally  as  his  securities  in  a  debt  of  two  thou- 
sand five  hundred  dollars. 

After  executing  the  two  deeds  of  trust  above  men- 
tioned, Putney,  on  the  12th  of  March  1842,  executed 
a  deed  conveying  to  David  Ruffiier  his  equity  of  re- 
demption in  the  land  and  slaves  included  in  those 
deeds,  also  the  absolute  title  to  a  quantity  of  other 
personal  property.  The  deed  from  Putney  to  Ruftner 
recites  that  Putney  owed  certain  debts  therein  speci- 
fied, for  some  of  which  Ruflfner  was  bound  as  security; 
among  the  debts  specified  was  one  to  Henry  Ruffner, 
the  son  of  David  Ruffner;  and  another  to  Lewis  Ruff*- 
ner,  another  son;  and  several  to  Lewis  Ruffner,  and 
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1855.     various  Other  and  diftereut  persons,  his  partners  in 
Term,    different  firms;  that  suits  had  been  brought  on  ^ome 


of  the  debts.     The  aggregate  principal  of  the  debts 

Ruffners  p^^ited  as  being  due  is  between  nine  and  ten  thousand 

Putney  dollars;  the  principal  of  the  debts  due  to  Henry  Ruff- 

'  ner,.to  Lewis  Ruffher,  and  to  Lewis  Ruflftier  and  others, 

amounted  to  near  five  thousand  dollars.    David  Ruffner 

signed  and  sealed  the  deed  from  Putney  to  himself, 

and  thereby  covenanted,  in  consideration  of  Putney's 

conveyance  to  him  and  of  one  dollar,  to  pay  the  debts 

therein  specified;  thus  in  effect  to  indemnify  Putney 

against  them. 

Very  soon  after  the  12th  March  1842,  that  is,  on  the 
16th  <lay  of  the  same  month,  mutual  covenants  be- 
tween David  Ruffner  of  the  one  part,  and  his  sons 
Henry  Rufther  and  Lewis  Rutther  of  the  other  part, 
were  entered  into,  reciting  the  fact  of  the  conveyance 
by  Putney  to  David  Rultner,  and  of  David  Ruffner's 
covenant  in  consideration  of  that  conveyance;  and 
that  said  David  Ruffner  wished  to  free  himself  from 
the  perso'nal  cares  and  responsibilities  incurred  by 
the  terms  of  the  said  deed  of  conveyance;  and  it 
was  agreed  between  the  parties,  that  David  Ruffner 
should  forthwith  deliver  the  lot  of  land  conveyed, 
together  with  the  salt  furnace  and  all  the  appurte- 
nances, into  the  possession,  use,  management  and  con- 
trol of  the  said  Lewis  and  Henry  Ruffner,  to  the  exclu- 
sion of  all  other  persons,  to  be  by  them  used  and 
enjoyed  at  their  discretion,  for  the  purpose  of  paying, 
out  of  the  net  proceeds  thereof,  the  debts  and  liabili- 
ties which  said  David  assumed  to  pay  in  considera- 
tion of  the  deed  of  conveyance  from  said  Putney  as 
aforesaid,  until  said  debts  and  liabilities  should  be 
fully  paid  and  discharged  out  of  the  said  proceeds,  or 
until  the  land  thus  committed  to  their  charge  should 
be  legally  sold  under  deed  of  trust,  or  sold  otherwise, 
so  as  to  discharge  all  the  said  debts  and  liabilities  from 
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the  proceeds  of  the  sale.     And  reciting  that  whereas     1865. 
the   said    Putney,  with   his  wife,   daughter  of   said    Ter^. 

David,  would  in  case  of  said  David's  decease  become 

as  heir  at  law  or  by  testament,  entitled  to  a  share  in  ^^^"®"^ 
the  estate,  real  and  personal,  of  the  said  David,  unless  Putney 
otherwise  provided  for  by  said  David  himself;  and 
thus  injustice  be  done  to  said  Henry  and  said  Lewis, 
by  leaving  them  responsible  for  debts  and  liabilities 
contracted  by  said  Putney  on  his  own  account ;  there- 
fore, said  David  did  thereby  agree  and  bind  himself 
not  to  make  over,  lease  or  convey  in  any  manner  to 
said  Putney,  or  transfer  to  any  person  for  his  the  said 
Putney's  benefit,  or  that  of  his  heirs  or  assigns,  any 
part  whatever  of  the  lands,  salt  furnace  and  appur- 
tenances aforesaid,  nor  any  portion  ot  said  David's 
lands  or  other  estate,  real  or  personal,  nor  any  way  ' 
encumber  or  pledge  the  same  for  the  benefit  of  said 
Putney,  or  for  the  payment  of  his  debts,  other  than 
those  which  said  David  had  already  assumed  to  pay,  or 
was  otherwise  liable  to  pay  at  the  then  present  time, 
until  all  the  said  debts  and  liabilities  should  be  fully 
paid  and  discharged;  providing,  however,  that  the 
terms  of  the  agreement  should  not  preclude  the  said 
David  from  conveying  to  the  said  Putney  for  a  valua- 
ble consideration  a  building  lot  above  George's  creek, 
to  be  improved  at  his  own  expense.  And  the  said 
David  agreed  that  Lewis  and  Henry  Ruffner  should 
have  the  free  use  of  coal  on  his  land  for  the  supply  of 
the  ftumace,  committed  as  above  mentioned  to  their 
management  for  the  payment  of  the  debts  aforesaid. 
And  it  was  agreed  and  understood  by  the  parties  to 
the  agreement,  that  no  bequest  or  devise  which  said 
David  might  have  made  or  might  thereafter  make  in 
his  last  will  and  testament  to  said  Putney  and  his  wife, 
or  to  their  heirs  and  assigns,  should  in  any  wise  take 
eftect  or  accrue  to  the  benefit  of  said  Putney,  his  wife, 
or  their  heirs  or  assigns;  nor  should  any  right  or  title 
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1855.  which  they  should  acquire  as  heirs  at  law,  be  valid  or 
Derm.  ^^^  effect  for  their  benefit  until  said  debts  and  liabili- 
ties should   be  fully  discharged   and  paid   off.     The 


A  others. 


Ruffners  g^j^  Lewis  and  Henry  agreed  and  covenanted  on  their 
Putney  part,  to  use  due  care  and  diligence  in  the  management 
'  of  the  said  furnace  and  its  appurtenances,  and  to  apply 
the  net  proceeds  thereof  to  the  payment  and  liquida- 
tion of  the  debts  and  liabilities  aforesaid ;  and  to  render 
aimually  to  said  David  as  accurate  an  account  as  the 
nature  of  the  case  would  admit,  of  both  the  gross  pro- 
ceeds of  the  said  furnace,  and  the  net  proceeds  remain- 
ing after  all  necessary  charges  should  be  deducted, 
and  also  an  account  of  the  application  of  such  pro- 
ceeds to  the  payment  of  the  debts  aforesaid;  and 
should  the  property  thus  committed  to  their  charge 
have  at  any  time  been  freed  from  incumbrance  by  the 
dischart^e  of  the  said  debts  and  liabilities,  then  the 
said  Henry  and  Lewis  were  to  deliver  up  the  possess- 
ion and  management  of  the  same  to  the  said  David, 
or  his  legal  representatives. 

In  pursuance  of  the  agreement  with  David  Ruffner, 
the  other  parties,  Lewis  Ruffner  and  Henry  Rufther, 
took  possession  of  the  property,  and  actively  prose- 
cuted the  business  of  manufacturing  salt.  They  ex- 
pended not  less  thari  three  thousand  dollars  in  repair- 
ing the  property,  but  the  necessity  or  utility  of  such 
expenditure  is  denied  by  Putney.  Lewis  Ruffner,  out 
of  his  own  resources,  paid  to  Dickinson  and  Shrews- 
bury nine  thousand  three  hundred  and  thirty-one  dol- 
lars, on  account  of  their  deed  of  trust  on  the  property-; 
he  also  paid  the  debt  of  two  thousand  five  hundred 
dollars,  in  which  Tompkins  and  Donally  were  securi- 
ties, and  charged  by  deed  of  trust  on  the  slaves;  the 
debt  being  about  the  value  of  the  slaves.  These  pay- 
ments were  made  to  prevent  sales  under  the  deeds  of 
trust.  There  are  other  debts  in  which  David  Ruffner 
was  security  for  Putney,  some  of  which  have  been 
paid  out  of  Kuffner's  estate,  and  others  of  them  remain 
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unpaid.     The  bill  alleges  that  the  property  embraced     1855. 
by  the  deed   from  Putney  to  Ruftner,  affords  but  a    xerm. 

hazardous  and  uncertain  security  for  the  debts  charged 

thereon,  and  that  the  complainants  would  not  have  ™™®" 
entered  into  the  agreement  without  the  additional  Putney 
security   afforded  by  the  agreement  of  March  16th, 

1842.  ^ 

The  answer  of  Putney  does  not  deny  expressly  that 
the  property  conveyed  by  him  to  Ruffiier  is  insuffi- 
cient as  a  security;  he  asserts,  however,  that  he  could 
have  sold  it  to  others  at  the  time  he  sold  to  Ruffner, 
for  money  enough  to  have  paid  the  debts  then  charged 
thereon  and  those  assumed  by  Ruffner. 

David  Ruftner  died,  leaving  the  will  herein  before 
mentioned;  which  was  admitted  to  probat  in  the 
County  court  of  Kanawha  county  at  the  March  term 

1843.  On  the  1st  of  November  1844,  Putney  execu- 
ted a  deed  of  trust  on  th^  real  estate  devised  to  him 
by  Ruffner  to  secure  a  debt  of  two  thousand  six  hun- 
dred dollars  due  to  Andrew  Donally;  and  he  also  sold 
a  portion  of  the  estate  to  William  D.  Shrewsbury. 
These  persons  are  made  parties,  and  are  charged  with 
having  acquired  their  interests  with  notice  of  the  equi- 
table rights  conferred  by  the  agreement  of  March  16, 
1842;  which  charge  they  do  not  repel.  The  bill 
prayed  an  injunction,  which  was  awarded,  to  restrain 
Putney  from  selling  or  conveying  away  the  property 
devised  to  him  as  aforesaid;  and  that  the  interests 
acquired  by  Donally  and  William  D.  Shrewsbury 
respectively,  may  be  postponed  to  the  equitable 
charges  imposed  by  David  Ruffner  on  the  property ; 
and  for  general  relief.  Putney  and  Shrewsbury  an- 
swered and  moved  to  dissolve  the  injunction;  on 
which  motion  the  material  facts  appear  as  herein  set 
forth.  The  motion  was  sustained ;  an  order  entered 
dissolving  the  injunction ;  from  which  order  this  ap- 
peal is  is  taken. 

The  whole  case  turns  on  the  question  w^hether  the 
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1855.    property  formerly  belonging  to  David  Ruffner,  to  which 
Term.    P^^tney,  or  Putney  and  wife  in  her  right,  succeed  under 
the  will,  or  by  descent  or  distribution,  is  charged  either 


Raffners  pripiarily  or  secondarily  with  the  liabilities  assumed  by 
Putney  Ruffner  for  Putney,  or  with  other  of  Putney's  debts  lor 
*  which  David  Rufhier  was  bound  as  security.  If  the 
property  be  so  charged,  whether  immediately  or  con- 
tingently, the  complainants  have  the  right  to  prevent 
the  "alienation  thereof,  unless  it  be  subject  to  the 
charge,  as  the  property  might  thereby  pass  into  the 
hands  of  purchasers  for  value  without  notice,  and  thus 
the  charge  be  rendered  of  no  avail. 

The  purposes  of  David  Ruffner,  disclosed  in  his  will, 
and  of  David  Ruffner,  Lewis  Ruftner  and  Henry  Ruff- 
ner, disclosed  in  the  agreement  of  March  16th,  1842, 
and  their  cotemporaneous  exposition  thereof,  are  per- 
fectly manifest.  Putney  had  become  deeply  embar- 
rassed by  his  debts.  Ruffner,  his  father  in  law,  was 
willing  to  relieve  him  from  a  portion  of  those  debts; 
that  portion  seems  to  have  been  selected  with  refer- 
ence to  the  benefit  of  Ruffner's  two  sons,  and  tor  his^ 
own  relief  as  security;  the  debts  are  all,  or  nearly  all, 
such  as  the  father  or  one  of  the  sons  was  concerned  in 
either  as  security  or  creditor.  David  Ruffner  intended 
to  subject  the  property  acquired  by  the  deed  of  March 
12th,  1842,  to  the  burden  of  paying  his  liabilities  as- 
sumed by  the  agreement  of  that  date ;  and  further  to 
charge  those  liabilities,  and  any  other  of  Putney's 
debts  for  which  he  was  bound  as  security,  or  that  por- 
tion of  his  estate  which  he  had  intended  to  give  to 
Putney,  or  Putney  and  wife.  This,  in  effect,  was 
merely  to  vary  the  form  of  the  benefit  intended  for 
Putney;  he  will  get  all  that  was  intended  for  him 
either  by  payment  of  his  debts  or  in  the  property 
itself,  or  so  much  thereof  as  remains  after  discharging 
the  liabilities  imposed  thereon. 

Thus,  whilst  Putney  receives  all  that  was  intended 
for  him,  the  other  objects  of  David  Ruffner's  care  and 
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bounty,  his  wife  and  his  other  children,  are  secured  to  1855. 

some  extent,  if  not  entirely,  against  having  to  give  up  xerm. 
a  portion  of  the  estate  intended  for  them,  to  pay  Put^ 


ney's  debts.  The  inherent  justice  of  this  arrangement  ^^^^®™ 
commends  it  strongly  to  the  favorable  consideration  of  Putney 
a  court  of  equity;  and  there  is  no  reason  found  in  it 
for  the  earnest  and  impassioned  invective  by  the  ap- 
pellees' counsel  against  the  attempt  to  disinherit  Put- 
ney and  wife.  The  counsel  seemed  to  have  overlooked 
the  obvious  fact,  that  by  permitting  Putney  to  enjoy 
the  whole  subject  devised  to  him  or  his  wife  without 
specific  charge  thereon,  all  David  RufFner's  liabili- 
ties to  or  for  Putney  must  be  discharged  out  of  the 
estate  generally;  and  thus  Putney's  debts,  in  whole  or 
in  part,  in  eflfect,  be  paid  by  the  other  parties  inte- 
rested, especially  by  Ann  Ruftner,  the  wife  of  the  tes- 
tator. I  am  clearly  of  opinion  that  the  defense  of  the 
appellees,  so  far  as  it  rests  upon  the  supposed  hardship 
of  the  arrangement,  is  without  a  shadow  of  foundation. 
It  only  remains  to  enquire  whether  there  is  any 
other  defect  in  the  contract,  which  will  prevent  the 
court  from  giving  it  the  effect  intended.  The  princi- 
pal if  not  the  only  objection  in  this  aspect  of  the  case, 
is  the  want  of  valuable  consideration  moving  from 
Lewis  Ruffner  and  Henry  Ruffner.  In  reply  it  may 
be  said  that  David  Ruffner  was  under  the  obligation  of 
his  covenant  to  Putney  to  pay  to  the  appellants  a  sum 
of  money,  with  interest  and  costs,  of  about  five  thou- 
sand dollars.  It  was  therefore  perfectly  competent  for 
David  Ruffner  to  make  any  arrangement  with  these 
creditors  of  Putney  for  the  discharge  of  the  debts; 
and  it  cannot  be  said  that  David  Ruffner's  contract 
was  merely  voluntary.  The  appellants,  instead  of 
exacting  payment  directly  of  Putney,  or  indirectly  of 
Ruffher  through  Putney,  agreed  to  await  the  slow 
process  of  procuring  payment  by  means  of  equitable 
charges  on  portions  of  Ruffner's  estate.  Thus  David 
Ruffher  had  a  double   consideration  from  the  appel- 
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1855.  lants;  one  a  large  sum  of  money;  the  other  the  for- 
Term.  b^^^^nce  to  collect  it.  Nor  is  this  all.  In  considera- 
tion of  the  charges  imposed  by  David  Ruffner  on  por- 


Raffhere 


^  "  tions  of  his  property,  the  appellants  bound  themselves 
Putney  for  an  indefinite  time,  to  give  their  labor  and  care  to 
the  personal  and  pecuniary  relief  of  David  Ruffiier,  in 
the  management  of  the  property  committed  to  their 
hands.  And  this  is  a  work  of  great  magnitude. 
Whether  the  appellants  could  make  any  charge  for 
their  personal  labor,  care  and  diligence,  is  a  question 
not  free  from  doubt  See  1  Lomax  Dig.  832;  Bonithon 
V.  Horhmore,  1  Vern.  R.  316 ;  French  v.  Baron,  2  Atk. 
R.  120;  Godfrey  v.  Watson,  3  Atk.  R.  617;  LMfigstaffe 
V.  Fe)iwick,  io  Ves.  R.  405;  1  Powell  on  Mort.  295  b. 
Rand  &  Coventry's  edition. 

It  is  probable,  that  whilst  the  English  rule  of  with- 
holding any  compensation  for  personal  service  under 
^\\  circumstances,  might  not  be  adopted  in  all  its  rigor, 
yet  in  our  courts  it  would  be  departed  from  only  in 
cases  in  which  circumstances  might  make  it  equitable 
to  do  so.  The  money  expended  by  a  mortgagee  in 
possession  for  needful  repairs  of  the  mortgaged  pro- 
perty, is  chargeable  thereon.     1  Lomax  Dig.  333. 

In  the  case  before  us  the  money  was  in  fact  ex- 
pended; the  utility  of  the  expenditure  is  a  subject  for 
further  enquiry.  The  money,  nearly  twelve  thousand 
dollars  of  principal  in  amount,  paid  by  Lewis  RufFner 
to  relieve  the  property  from  the  paramount  liens 
thereon,  clearly  went  to  the  relief  of  David  Rufiher, 
and  should  be  charged  on  the  mortgaged  subject. 

Thus,  we  have  before  us  a  case  in  which  a  purpose 
is  distinctly  manifested,  by  the  owner  of  property,  to 
charge  certain  liabilities  for  which  he  is  bound,  upon 
specific  portions  of  his  estate,  real  and  personal ;  this 
purpose  is  declared  by  covenant  under  seal,  for  a  con- 
sideration of  great  pecuniary  value. 

The  form  of  the  deed  and  the  nature  of  a  portion  of 
the  property,  are  such  that  a  charge  is  not  imposed  of 
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which  the  common  law  courts  would  take  cognizance.  1865. 

The  more  comprehensive  and  beneficent  jurisdiction  -j^ 
of  courts  of  equity,  however,  embraces  the  case,  and 


Rufinere 


may  give  ftill  relief.  Those  courts  have  long  recog-  ^^ 
nized  a  species  of  security  known  as  an  equitable  mort-  Putney 
gage,  and  will  give  it  the  effect  of  a  legal  mortgage. 
Wherever  it  appears  by  writing,  signed  by  a  debtor, 
that  he  intends  to  charge  his  debt  upon  certain  pro- 
perty of  his  own,  courts  of  equity,  at  the  instance  of 
the  creditor,  will  effectuate  the  intention.  Nor  is  it 
material  in  what  form  of  instrument  the  intention  is 
expressed:  mere  promises,  powers  of  attorney,  deeds 
imperfectly  executed,  and  other  written  papers,  have 
been  held  to  create  equitable  mortgages  in  the  con- 
templation of  courts  of  equity.  Those  courts,  on  the 
general  principles  of  their  jurisdiction,  have  always 
specifically  executed  such  contracts.  The  law  courts 
giving  either  no  relief,  or  inadequate  relief,  for  this 
reason  the  courts  of  equity  have  taken  jurisdiction  and 
given  to  the  intentions  of  parties  their  full  effect.  See 
Miller  on  Equitable  Mortgages,  p.  1,  2,  3,  4,  5,  47  Law 
Libr.;  3  Powell  on  Mortgages,  (Coventry  &  Rand's 
edition,)  p.  10-19  a,  6;  1650,  Ac. 

Looking  to  the  written  evidence  in  the  record,  there 
is  no  doubt  in  my  mind  that  David  Ruflfher  intended 
to  charge  the  debts  mentioned  in  the  deed  of  March  12, 
1842,  and  other  debts  for  which  he  was  bound  as  secu- 
rity for  Putney,  upon  the  property  conveyed  by  that 
deed,  and  also  upon  that  portion  of  his  estate  to  which 
Putney  or  Putney  and  wife  might ■  succeed  under  his 
will,  by  descent  or  distribution.  That  the  property 
conveyed  by  the  deed  should  be  held  as  a  primary  se- 
curity for  the  debts  mentioned  in  the  agreement  of 
March  16,  1842,  and  the  other  property  as  a  secondary 
security.  Thus  I  am  of  opinion  to  reverse  the  order 
of  the  Circuit  court  dissolving  the  injunction  and  to 
reinstate  that  injunction. 

In  order  to  a  full  and  final  adjustment  of  tlje  charges 
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1855.     on  the  property,  it  will  be  necessary  to  amend  the  bill 
Term,    ^^^^^ing  the  personal  representative  of  David  Ruffber's 
estate,  Ann  Riiftner,  the  wife  of  Richard  E.-  Putney, 


Ruffners  ^oses  M.  Fuqua  and  wife,  and  the  creditors  whose 

Putney   debts  are  charged  on  the  property,  or  any  part  of  it, 
A  others.        ,.       j   /»      i      . 
parties  detendants. 

Daniel  and  Moncure,  Js.  concurred  in  the  opinion 
of  Samuels,  J. 

Allen,  P.  and  Lee,  J.  dissent^jd. 

The  decree  was  bb  follows: 

The  court  is  of  opinion,  upon  the  fact«  as  they  now 
appear  in  the  record,  that  the  property,  real  and  per- 
sonal, conveyed  by  the  appellee  Putney  to  David  Ruff- 
ner,  by  the  deed  bearing  date  March  12, 1842,  and  also 
the  estate,  real  and  personal,  formerly  belonging  to 
David  Ruffner,  and  to  which  Putney,  or  Putney  and 
wife  in  her  right,  succeed  by  devise,  bequest,  descent 
or  distribution,  are  chargeable  with  the  debts  recited 
as  due  from  Putney,  and  assumed  by  David  Ruftner  by 
the  deed  aforesaid,  and  any  other  debts  due  from  Put- 
ney for  which  David  Ruffner  was  security  on  the  16th 
of  March  1842. 

The  court  is  further  of  opinion,  that  both  parcels  of 
property  are  also  chargeable  with  any  money  expended 
by  Lewis  Ruffner  and  Henry  Ruffner,  or  either  of 
them,  in  relieving  the  property,  or  any  part  thereof, 
from  paramount  liens  thereon,  and  for  any  money  ex- 
pended in  needful  repairs,  and. for  all  proper  expenses 
incurred  in  prosecuting  the  work  contracted  for  by  the 
agreement  of  March  16,  1842. 

The  court  is  further  of  opinion,  that  Lewis  Ruffber 
and  Henry  Ruffner,  or  either  of  them,  will  not  have 
the  right  to  make  any  charge  for  personal  service,  care 
and  diligence,  under  their  contract  of  March  16,  1842, 
unless  in  the  further  progress  of  the  case  it  shall  ap- 
pear equitable  to  allow  such  charge. 
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The  court  is  further  of  opiuiou,  that  the  charges  1855. 

herein  before  declared  to  be  proper  shall  be  credited  xerm. 
by  the  gross  proceeds  resulting  fron>  the  prosecution  of 


the  work  contracted  for  by  the  agreement  of  March  "  ^^^ 
16,  1842,  and  the  balance,  if  found  against  the  ap-  ^^^^^y 
pellee  Putney,  shall  be  charged  primarily  upon  the 
property  conveyed  by  the  deed  of  March  12,  1842,  and 
;  secondarily  on  the  property  to  which  Putney,  or  Put^ 
ney  and  wife  in  her  right,  succeeded  after  the  death  of 
David  Ruffner. 

The  court,  regarding  the  rights  of  the  parties  as 
having  been  such  as  hereinafter  declared  at  the  time 
the  injunction  was  dissolved,  and  being  of  opinion  that 
the  injunction  was  necessary  to  preserve  those  rights, 
is  therefore  of  opinion,  that  the  order  dissolving  the 
injunction  is  erroneous. 

It  is  therefore  adjudged,  ordered  and  decreed,  that 
said  order  be  reversed  and  annulled;  and  that  the 
appellants  recover  of  the  appellees  their  costs  in  this 
court  expended. 

And  the  court,  proceeding  to  make  such  order  as 
the  Circuit  court  should  have  made,  it  is  further 
ordered,  that  the  motion  to  dissolve  the  injunction  be 
overruled;  and  farther,  that  complainants  shall  amend 
their  bill  making  parties  the  personal  representatives 
of  David  Ruftner,  and  Ann  Ruttner,  the  wife  of  Richard 
E.  Putney,  Moses  M.  Fuqua  and  his  wife,  the  daughter 
of  David  Ruftner,  and  those  creditors  not  already 
before  the  court  whose  debts  are  charged  upon  the 
property  or  any  part  of  it,  to  the  end  that  a  full  and 
final  adjustment  and  payment  of  the  charges  may  be 
made.  And  the  cause  is  remanded  to  be  further  pro- 
ceeded in  according  to  the  principles  herein  declared, 
to  be  varied  only  by  such  facts,  hereafter  made  to 
appear,  as  may,  according  to  the  principles  of  equity, 
require  a  difterent  rule  of  decision. 
Vol.  XII — 70 
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1855  LUNSFORD   V.    SmITH. 

July 
T^m.  September  7. 

1.  Certain  legal  questions  are  submitted  by  parties  to  a  oontroversy  4 

to  an  arbitrator,  and  they  agree  to  be  bound  by  his  award. 
Upon  a  suit  being  afterwards  instituted  by  one  of  the  parties 
against  the  other  in  relation  to  the  subject  matter  of  the  sub- 
mission, the  award  of  the  arbitrator  deciding  the  questions 
submitted  to  him,  is  the  law  of  the  case. 

2.  Testimony  in  relation  to  the  correctness  of  the  copy  of  a  paper, 

ianot  admiSBibley  unless  the  absence  of  the  original  paper  is 
aocoBBted  for. 

3.  To  prove  the  authority  of  an  ageat,  the  par<d  direetioBS  of  the 

principal  to  him  may  be  given  in  evidence. 

This  was  an  action  of  debt  on  a  bond  for  four  hun- 
dred and  thirty-five  dollars,  bearing  date  the  14th  of 
May  1835,  brought  by  James  M.  Smith  against  Thomas 
Lunsford.  Issue  was  made  up  on  the  plea  of  payment, 
and  by  consent  of  parties  it  was  entered  of  record, 
that  under  his  plea  the  defendant  might  make  any 
defense  which  he  could  make  under  any  plea  which  he 
could  file  either  under  the  common  law  or  the  act  of 
assembly.  Under  tliis  state  of  the  record  a  trial  of  the 
cause  was  had,  and  there  was  a  verdict  and  judgment 
for  the  plaintiff*;  which  upon  appeal  was  reversed  by 
this  court,  on  the  ground  that  the  court  had  improperly 
excluded  evidence  offered  by  the  defendant  which  went 
to  establish  a  good  defense  to  the  action  which  might 
have  been  set  up  under  the  act  of  April  6th,  1831,  Sup. 
Rev.  Code,  p.  157. 

When  the  cause  went  back,  it  was  removed  to  the 
Circuit  court  of  Montgomery  county,  where  it  came 
on  again  to  be  tried  in  May  1847 :  On  this  trial  the 
defendant  took  three  bills  of  exception.     The  first  set 


COURT   OP   APPEALS   OF   VIRGINIA.  55ft 

out  the  evidence  in  the-  cause;  and  it  appeared,  that  1865. 

by  deed  bearing  date  the  12th  of  January  1825,  Joseph  x^. 
H.  Jett  conveyed  to  John  F.  Sale  four  slaves  described 


as  then  in  the  possession  of  Jane  Harding,  in  the  '"'^ 
county  of  Northumberiand,  in  trust  to  secure  a  debt  Smith, 
dne  to  William  Terry,  and  for  the  indemnity  of  Terry 
as  his  surety.  This  deed  was  executed  in  the  county 
of  Bedford,  and  was  acknowledged  by  the  parties 
before  the  clerk  of  the  County  court  of  Bedford;  and 
on  the  24th  of  January  it  was  produced  in  court  and 
ordered  to  be  certified  to  the  County  court  of  North- 
umberland. Upon  the  certificate  of  this  order  by  the 
clerk,  it  was  on  the  13th  of  June  1825,  ordered  by  the 
latter  court  to  be  admitted  to  record. 

On  the  14th  of  April  1825  an  execution  in  the 
name  of  James  M.  Smith,  executor  of  James  Smith, 
against  William  Jett,  Thomas  Hughlett  and  Joseph  H. 
Jett,  for  seven  hundred  dollars  and  sixty-nine  cents, 
was  put  into  the  hands  of  the  sheriff  of  Xorthuniber- 
land.  This  execution  was  levied  on  several  slaves,  the 
property  of  Joseph  H.  Jett,  and  among  them  two  of 
those  embraced  in  the  deed  to  Sale.  In  these  slaves 
Jane  Harding  had  an  estate  for  her  life,  and  she  lived 
until  1884.  Jett's  interest  in  the  slaves  was  sold,  how- 
ever, and  was  purchased  by  James  M.  Smith.  Another 
of  the  trust  slaves  was  purchased  of  Jett  in  1830  by 
G.  H.  Foushee. 

Upon  the  death  of  Jane  Harding,  the  trustee,  at 
the  instance  of  Thomas  Lunsford,  who  had  acquired 
Terry's  interest  under  the  deed' of  trust,  advertised 
the  slaves  embraced  in  the  deed  of  trust  for  sale;  and 
the  parties  having  met  in  Northumberland,  they  agreed 
to  submit  their  rights  to  the  award  of  the  late  Benja- 
min Watkins  Leigh;  and  a  statement  of  facts  was 
drawn  up  by  their  counsel  substantially  as  herein 
before  stated;  audit  was  added  that  Smith  expected 
to^  prove  that  Jett  verbally  gave  up  his  interest  in  the 
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1865.    two  slaves  in  which  Jane  Harding  had  a  life  estate,  to 
Tem.    *^^  sheriff,  to  be  sold  under  Smith's  execution :  And 


they  then  submitted  to  Mr.  Leigh  several  questions, 
LuMford  ^^^  ^jj.j.j  ^,j^  ioxxTth  of  which  are  as  follows:  Third. 
Smith.  Was  the  said  Jett's  interest  in  said  slaves  such  pro- 
perty as  may  be  seized  and  sold  under  an  execution  of 
fieri  facias?  Fourth.  Is  the  said  property  still  liable 
under  the  said  deed  of  trust?  And  if  the  last  ques- 
tion is  decided  against  the  said  Smith,  then  if  it  be 
proved  that  the  said  Jett  gave  up  his  interest  in  the 
said  slaves  to  be  sold  under  the  execution  aforesaid,  is 
such  sale  under  such  circumstances  valid  or  not? 

At  the  time  this  agreement  for  the  submission  to  the 
award  of  Mr.  Leigh  was  made,  Lunsford  purchased 
the  slaves  of  Smith,  and  executed  to  him  a  bond  for 
four  hundred  and  thirty-five  dollars,  the  amount  of  his 
claim  under  the  deed  of  trust,  upon  the  agreement 
that  if  Mr.  Lee  decided  in  his  favor,  the  bond  was 
not  to  be  paid;  but  if  the  decision  was  in  favor  of 
Smith,  then  it  was  to  be  valid,  as  for  so  much  of  the 
purchase  money  of  the  slaves:  The  balance  of  the  pur- 
chase money  was  paid. 

Mr.  Leigh  made  his  award,  by  which  he  decided 
that  the  interest  of  Jett  in  the  slaves  was  not  such  an 
interest  as  could  be  taken  on  a  fi.  fa.  against  Jett. 
But  he  further  decided  that  if  it  could  be  proved  that 
Jett  gave  up  his  interest  in  the  slaves  to  be  sold  under 
the  execution,  that  would  give  validity  to  the  sale, 
and  perfect  the  title  of  the  purchaser.  That  the  in- 
terest might  be  sold  by  Jett,  and  he  might  give  up  his 
interest  to  the  sheriff  to  be  sold  by  him,  and  the  sheriff 
would  then  act  as  his  agent :  that  the  purchaser  at  the 
sheriff's  sale  would  claim  as  a  purchaser  under  Jett; 
that  the  deed  of  trust  not  having  been  properly  re- 
corded was  not  notice  to  the  purchaser;  and  that 
actual  notice  of  the  deed  was  necessary  to  give  the 
party  claiming  under  the  deed  priority  over  him.     But 
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that  the  want  of  due  Registry  would  not  impair  the  1866. 

validity  of  the  deed  as  against  creditors  whose  debts  xerm. 
have  not  attached  upon  the  subject  by  force  of  legal 


process.  Lunflford 

After  the  award  was  made  Smith  instituted  this  ac-  Smith, 
tion,  and  the  defendant  relied  upon  his  title  under  the 
deed  of  trust  and  the  award  of  Mr.  Leigh.  Thereupon 
the  plaintiff  introduced  evidence  to  prove  that  Jett 
gave  up  his  interest  in  the  slaves  to  the  sheriff  to  be 
sold  under  the  execution ;  and  for  that  purpose  intro- 
duced the  deposition  ol  John  H.  Jett.  The  second, 
fifth  and  next  to  the  last  questions  and  answers  thereto, 
were  objected  to  by  the  defendant's  counsel.  The  ques- 
tions and  answers  are  as  follows  : 

2d.  "You  say  these  slaves  were  sold  under  an  execu- 
tion in  favor  of  J.  M.  Smith  v.  William  Jett,  Thomas 
Hughlett  and  Joseph  11.  Jett.  Do  you  think  that  the 
paper  marked  A  is  a  copy  of  the  said  execution  ? " 
Answer.  ''  I  think  it  is.  I  never  heard  of  Mr.  Smith 
having  any  other  execution  against  them." 

5th.  "  State  whether  you  heard  any  directions  given 
by  Joseph  H.  Jett  to  Richard  Hughlett,  deputy  sheriff*, 
in  relation  to  the  slaves.  If  so,  state  what  they  were 
and  at  what  time."  Answer.  ''I  heard  Joseph  H. 
Jett  tell  Richard  Hughlett,  the  deputy  sheriff,  to  take 
the  slaves  and  other  property,  and  advertise  and  sell 
the  reversionary  interest  which  he  had  in  the  slaves  to 
satisfy  the  execution  before  referred  to.  He  gave  up 
to  the  sheriff  all  the  property  he  owned  of  every  de- 
scription." - 

"You  say  above  that  the  sherifl  sold  (the  slaves)  in 
his  character  of  sherifl.  Did  he  state  at  the  time  that 
he  sold  only  the  remainder  interest  in  them,  and  that 
he  did  so  by  direction  of  Joseph  H.  Jett  ?  "  Answer. 
"  I  was  not  present  at  the  time  the  said  negroes  were 
cried  off  by  the  sheriff,  and  cannot  therefore  say  with 
certainty  in  what  character  he  sold  them ;  but  as  I  had 
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1855.    heard  Joseph  H.  Jett  direct  h^m  to  advertise  and  sell 
Term.    ^^^  interest  in  them,  I  suppose  he  sold  them  as  sheriff 

of  the  county,  and  they  were  advertised  with  the  other 

Lunaford  property  of  Joseph  H.  Jett  to  be  sold." 
Smith.        The  court  overruled  the  objection  to  these  questions 
and  answers ;  and  the  defendant  excepted. 

After  all  the  evidence  in  the  cause  had  been  intro- 
duced, the  defendant  asked  the  court  to  give  three 
instructions  to  the  jury:  First.  That  if  it  should  ap- 
pear to  the  jury  from  the  evidence  in  the  cause,  that 
Joseph  H.  Jett  duly  executed  and  delivered  the  deed 
of  trust  to  Sale;  and  if  it  should  further  appear  to 
them  from  the  testimony,  that  the  said  deed  of  trust 
has  never  been  recorded,  yet  the  want  of  due  registry 
of  said  deed  will  in  no  wise  impair  its  validity  against 
creditors  whose  debts  have  not  attached  upon  the  slaves 
by  force  of  legal  process. 

Second.  That  if  it  should  appear  to  them  from  the 
testimony  in  the  cause,  that  Jett's  interest  in  the 
slaves  aforesaid  was  a  vested  remainder  expectant  on 
the  life  of  Miss  Harding,  that  then  the  levy  of  the 
execution  in  this  case  on  the  said  slaves  as  the  property 
of  the  remainderman,  was  illegal  and  void;  and  a 
purchaser  of  them  under  a  sale  made  by  the  sheriff  as 
sherift,  passes  no  right  to  the  purchaser.  There  was  no 
evidence  in  the  record  to  which  the  third  instruction 
asked  was  applicable. 

The  court  refused  to  give  any  of  the  instructions 
asked  by  the  defendant;  and  he  again  excepted. 

The  plaintiff  then  moved  the  court  to  instruct  the 
jury  as  follows:  If  the  jury  believe  from  the  evidence 
in  this  cause,  that  the  execution  which  has  been  given 
in  evidence  was  levied  upon  the  remainder  interest  of 
Joseph  H.  Jett  in  the  said  slaves,  by  the  sheriff  of 
Northumberland  county,  and  that  said  remainder  inte- 
rest was  sold  by  the  said  sheriif  under  said  execution, 
by  the  directions  of  said  Jett,  to  the  plaintiff,  such 
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sale  vested  a  valid  title  of  the  remainder  interest  of  1865. 

said  Jett,  to  the  said  slaves  in  the  plaintiffs,  and  the  xerm. 
jury  ought  to  find  for  the  plaintiff".     This  instruction 


the  court  gave;  and  the  defendant  again  excepted.         Lunaford 
There  was  a  verdict  and  judgment  for  the  plaintiff*  Smith, 
for  the  amount  of  the  bond,  with  interest  from  its  date; 
whereupon  the  defendant  applied  to  this  court  for  a 
supersedeas  ;  which  was  awarded. 

Baxter^  for  the  appellant. 

J.  T.  Anderson^  for  the  appellee. 

Allbn,  p.  This  case  has  already  been  before  this 
court.  On  that  occasion  it  was  decided,  that  under 
the  agreement  of  the  parties  to  give  any  matter  in 
evidence  under  the  plea  of  payment  which  the  plain- 
tiff* in  error  might  plead,  either  at  common  law  or 
under  the  statute,  it  would  have  been  competent  to . 
have  pleaded  by  way  of  set-off  under  the  act  of  April 
1831,  Sup.  Rev.  Code  157,  the  facts  which  the  evidence 
offered  on  that  occasion  tended  to  prove,  and  therefore 
that  the  court  ^rred  in  rejecting  such  testimony. 

Upon  the  second  trial  the  evidence  was  again  offered 
and  admitted;  and  the  case  comes  up  now  on  an  ex- 
ception to  a  decision  overruling  a  motion  of  the  plain- 
tiff' in  error  to  exclude  portions  of  the  deposition  of 
John  H.  Jett;  and  to  the  refusal  of  the  court  to  give 
three  instructions  asked  for  by  the  plaintiff'  in  error; 
and  to  giving  an  instruction  at  the  instance  of  the  de- 
fendant in  error.  This  court  having  held  that  under 
the  agreement  of  the  parties  it  was  competent  for  the 
plaintiff  in  error  to  offer  evidence  tending  to  prove  that 
the  parties  had  agreed  to  refer  the  questions  of  law 
arising  out  of  the  controversy  between  them  to  the 
decision  of  Mr.  Leigh,  that  said  questions  were  so 
referred  and  were  decided  in  favor  of  the  plaintiff'  in 
error,  his  decision,  according  to  the  former  judgment 
of  this  court,  constitutes  the  law  of  the  case. 
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1855.        Mr.  Leigh  determined,  1st.  That  the  deed  of  trust 
Term.    ^^^^^  which  the  plaintiff  in  error  asserted  a  right  to 
subject  the  slaves  conveyed  by  the  deed  of  trust  to 


Lunsford  g^j^  f^^  ^^^  payment  of  his  debt,  had  not  been  duly 
Smith.'  recorded,  so  as  to  make  it  good  against  the  creditors 
of  the  grantor.  "  But  that  the  want  of  due  registry 
would  in  no  wise  impair  the  validity  of  the  deed  as 
against  creditora  whose  debts  have  not  attached  upon 
the  subject  by  tbrce  of  legal  process."  2d.  That  a  re- 
mainder or  a  reversion  of  a  personal  chattel  is  not  such 
an  interest  as  can  be  taken  on  a^*.  fa.  against  the  re- 
mainderman or  reversioner.  And  therefore  it  followed 
that  the  execution,  under  which  the  levy  was  made  and 
the  property  sold  to  the  defendant  in  error,  did  not  au- 
thorize such  levy  in  1825,  and  could  not  sanction  it  at 
the  time  the  decision  w^as  made,  as  that  process  wa^ 
then  fundus  ojffu^io.  3d.  That  as  the  remainderman 
could  sell  the  property  himself,  if  it  could  be  proved 
that  he  gave  up  his  interest  in  the  slaves  to  be  sold 
under  the  execution,  this  would  give  validity  to  the 
sale,  and  perfect  the  title  of  the  purchaser. 

After  the  testimony  had  been  offered,  and  read,  the 
plaintiff  in  error  moved  the  court  to  give  three  in- 
structions to  the  jury,  wliich  the  court  refused  to  give; 
and  he  excepted.  I  think  the  court  properly  refused 
to  give  the  third  instruction  as  irrelevant;  there  being 
no  evidence  proving,  or  tending  to  prove,  that  the  de- 
fendant in  error  had  actual  notice  of  the  said  deed  of 
trust,  at  or  before  his  purchase  of  the  slaves  at  the 
sale  made  by  the  sheriff.  But  T  can  perceive  no  objec- 
tion to  the  first  or  second  instructions.  Each  was 
founded  upon  the  decision  of  Mr.  Leigh,  and  was  per- 
tinent to  the  issue  the  jury  was  trying.  The  first 
asked  the  court  to  instruct  the  jury  that  the  want  of 
registry  of  the  deed  of  trust  did  not  impair  the  vali- 
dity thereof  against  creditors  whose  debts  had  not 
attached  on  the  slaves  by  force  of  legal  process.     And 
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by  the  second,  the  court  wa^  asked  to  instruct  the  1865. 

jury,  that  if  it  appeared  that  the  interest  levied  on  xerm. 
was  a  vested  remainder  expectant  upon  a  life  estate, 


the  levy  of  the  execution  on  said  slaves  as  the  pro-  ^"^~*^'"^ 
perty  of  the  remainderman,  was  illegal  and  void,  and  Smith, 
a  purchase  of  them  under  a  sale  made  by  the  sheriff*, 
as  sheriff,  passed  no  right  to  the  purchaser.  Each  of 
these  propositions  was  settled  by  Mr.  Leigh's  decision 
in  the  affirmative ;  and  whether  sound  law  or  not,  as 
a  general  question,  was  the  law  of  the  case  as  settled 
by  the  referee.  How  far  the  effect  of  these  legal  pro- 
positions so  settled  would  be  controlled  by  another 
portion  of  his  decision  upon  other  facts,  if  proved,  or 
whether  the  evidence  tending  to  prove  such  other  facts 
did  prove  them,  were  distinct  and  independent  ques- 
tions. 

The  plaintiff  in  error  controverted  the  fact  of  a  sale 
by  the  sheriff  under  the  execution  by  the  directions  of 
the  remainderman.  There  was  parol  proof,  and  there 
was  the  sheriff's  return  bearing  upon  this  point;  and 
the  jury  were  to  decide  from  all  the  facts  in  evidence 
before  them,  whether  the  purchaser  at  the  sheriff's  sale 
could  claim  as  a  purchaser  under  the  remainderman 
himself.  By  the  instruction  given  at  the  instance  of 
the  defendant  in  error,  the  jury  were  instructed,  that 
if  they  believed  from  the  evidence  that  the  execution 
had  been  levied  on  such  remainder,  and  that  the  same 
was  sold  by  the  sheriff  under  the  execution  by  the 
directions  of  the  remainderman,  such  sale  vested  a 
valid  title  to  such  remainder  in  the  purchaser.  This 
instruction,  like  the  others  asked,  was  predicated  on 
the  decision  of  Mr.  Leigh,  and  though  somewhat  ob- 
scure in  not  sufficiently  distinguishing  between  a  sale 
made  by  the  sheriff  as  officer  only,  and  a  claim  under 
such  official  act  alone,  and  a  claim  as  a  purchaser  under 
the  remainderman  himself,  in  consequence  of  his  giv- 
ing up  his  interest  in  the  property  to  the  sheriff  to  be 
Vol.  XII— 71 
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1855.     sold,  who  in  that  case  might  be  regarde<l  as  his  agent 
Term.    ^^  ^^'^  under  the  execution ;  yet  I  regard  the  instruc- 


tion as  substantially  complying  with  the  terms  of  the 
LuDflford  ^^,^,—Q^j  of  Mr.  Leigh.  But  it  applies  to  but  one 
"T^mith.  branch  of  the  case.  The  jury  may  not  have  believed 
that  the  facts  were  proved  to  which  the  instruction 
applied.  And  yet  by  the  refusal  of  the  court  to  give 
the  instructions  asked  by  the  plaintift  in  error,  they 
may  have  concluded  that  the  want  of  registry  im- 
paired the  validity  of  the  deed  of  trust  against  credi- 
tors, although  their  debts  had  not  attached  on  the 
slaves  by  force  of  legal  process;  or  that  a  f.fa.  could 
be  levied  on  such  a  remainder  expectant  on  an  estate 
for  life,  and  a  sale  made  by  the  sherift  in  virtue  of  the 
execution  would  pass  the  title  to  the  purchaser.  We 
cannot  say  that  they  did  not  find  their  verdict  upon 
some  such  conclusion;  which  would  have  been  di- 
rectly against  the  law  of  the  case  as  settled  for  the 
parties  by  Mr.  Leigh,  and  subject  to  whose  decision 
the  note  sued  on  was  given.  If  the  defendant  iu  error 
had  supposed  that  the  instruction,  unconnected  with 
that  part  of  the  decision  which  related  to  a  sale  by  the 
sherift  by  the  directions  of  the  remainderman,  was 
calculated  to  mislead  the  jury,  he  could  have  moved 
the  court  to  qualify  it,  by  giving  as  an  addition  what 
in  feet  at  his  instance  was  given  as  an  independent 
instruction.  If  all  had  been  given,  the  whole  of  the 
legal  questions  propounded  to  and  decided  by  Mr. 
Leigh  would  have  been  fairly  before  the  jury.  I 
think  the  court  erred  in  refusing  the  first  and  second 
instructions  asked  for  by  the  plaintift'  in  error;  but 
that  the  third  instruction  asked  for  by  him  was  pro- 
perly reftised,  and  that  the  instruction  given  at  the 
instance  of  the  defendant  in  error  was  substantially 
correct. 

In  regard  to  the  deposition  of  John  II.  Jett,  part«  of 
which  were  excepted  to,  it  seems  to  me  the  objections 
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to  the  fifth  interrogatory  and  the  last  interrogatory  1855. 

propounded  but  one,  and  the  answers  to  said  interroga-  x^m. 
tories  were  properly  overruled.     The  question,  and  a 


most  material  one  under  the  decision  of  Mr.  Leigh,  ^^"^sford 
was  whether  the  remainderman  gave  up  his  interest  in  Smith, 
the  slaves  to  be  sold  by  the  sheriff  under  the  execu- 
tion: and  evidence  of  his  directions  before  the  sale,  is 
the  best  if  not  only  evidence  to  be  adduced  to  prove 
the  fact.  I  think,  however,  the  court  erred  in  over- 
ruling the  objection  to  the  answer  to  the  second  inter- 
rogatory. He  was  asked  whether  a  paper  shown  to 
him  marked  A,  was  not  a  copy  of  the  execution  under 
which  he  had,  in  a  previous  answer,  said  the  slaves 
were  sold ;  to  which  he  replied  that  he  thought  it  was ; 
he  had  never  heard  of  the  defendant  in  error  having 
any  other  execution  against  the  parties  named.  The 
paper  is  not  filed.  We  do  not  know  whether  it  was 
an  official  copy  or  a  copy  by  some  other  person ;  and 
it  was  improper  to  give  evidence  of  a  copy  without 
some  account  of  the  original. 

I  think  the  judgment  should  be  reversed  with  costs 
to  the  plaintiff  in  error,  the  verdict  set  aside,  and  the 
cause  remanded  with  instructions  to  award  anew  trial; 
and  upon  such  new  trial  to  exclude  from  the  jury  the 
second  interrogatory  and  answer  thereto  in  the  depo- 
sition of  John  H.  Jett,  if  again  objected  to;  and  if  the 
same  evidence  is  again  adduced,  to  give  to  the  jury  the 
first  and  second  instructions  asked  for  by  the  plaintiff 
in  error  and  refused,  provided  he  again  should  ask  the 
court  to  give  the  said  instructions  to  the  jury. 

The  other  judges  concurred  in  the  opinion  of 
Allen,  P. 

Judgment  reversed. 


Term. 
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1855.  FiOTT  &  (ds.  V.  The  Commonwealth. 

July 

September?.  '  • 

1.  Under  what  circumstances  it  is  error  to  refuse  a  continuance  of 
a  cause. 

2.  A  subject  and  citizen  of  Great  Britain  purchased  land  in  Vir- 
ginia in  1793,  and  he  lived  until  1818.  By  the  treaty  of  1794 
between  Great  Britain  and  the  United  States,  he  was  entitled 
to  hold  the  land ;  and  no  proceedings  having  been  instituted 
during  the  war  of  1812  to  escheat  it,  that  war  did  not  divest 
his  rights,  but  the  land  descended  on  his  death  to  his  heirs. 

3.  In  a  case  of  escheat  between  the  heirs  of  the  alien  and  the 
commonwealth,  both  parties  claiming  under  the  same  person, 
and  the  inquisition  referring  to  a  deed  to  the  alien  for  the 
land,  as  recorded  in  the  county  of  K,  an  office  copy  of  said 
deed  is  evidence  for  the  heirs,  though  it  was  not  recorded 
upon  proper  proof. 

On  the  12th  of  March  1831,  an  inquisition  was  taken 
before  the  escheater  of  Cabell  county;  and  the  jury 
having  been  charged  to  enquire  what  lands  and  tene- 
ments John  Fiott,  lat-e  of  the  city  of  London  and 
kingdom  of  Great  Britain,  merchant,  now  deceased, 
died  seized  of;  whether  he  left  any  heirs,  or  made 
other  disposition  of  said  lands  in  his  lifetime;  and 
whether  the  said  John  Fiott  was  an  alien  at  the  time 
of  his  death;  they  found  that  the  said  John  Fiott, 
late  of  the  city  of  London,  long  before  his  death,  was 
seized  of  a  tract  of  land  lying  in  the  county  of  Cabell, 
containing  about  eight  hundred  acres,  being  part  of  a 
tract  containing  two  thousand  and  eighty-tour  acres, 
conveyed  to  the  said  John  Fiott  by  Charles  Vancou- 
ver; as  by  deed  dated  the  27th  day  of  July  1793, 
now  of  record  in  the  County  court  of  Kanawha 
county,  would  more  fully  appear;  and  being  so  seized, 
the   said  John  Fiott,  on  the         day  of  1818, 
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died;  he  the  said  John  Fiott  at  the  time  of  his  death     1855. 
being  an  alien.  r^^^^ 

This  inquisition  was  returned  into  the  Circuit  court 

of  Cabell  county;  and  at  the  April  term  1833  of  that    ^*^J^ 
court,  John  Fiott,  John  Ede  and  Philadelphia  his  wife,       v. 
John  Vaughan  and  Charles  Yaughan,  who  claimed  a  Common- 
freehold  in  tlie  said  lands,  appeared  by  their  attorney,  wealth, 
and  after  craving  oyer  of  the  inquisition,  filed  a  de- 
murrer thereto,  in  which  the  attorney  for  the  common- 
wealth joined.     They  also  filed  their  traverse  of  the 
oflice  found;  and  time  was  allowed  the  attorney  for 
the  commonwealth  to  reply  or  demur  thereto.     And  it 
was  ordered  that  the  excheator  of  Cabell  county  be 
summoned  to  appear  on  the  first  day  of  the  next  term, 
to  defend  the  rights  of  the  commonwealth. 

At  the  September  term  1833  of  the  court,  an  order 
was  made  authorizing  the  traversers  to  take  deposi- 
tions in*  or  near  the  city  of  London,  before  the  Ameri- 
can consul  at  London,  or  the  secretary  of  legation  of 
the  United  States.  At  the  September  term  1836,  the 
attorney  for  the  commonwealth  had  leave  to  withdraw 
his  joinder  in  the  demurrer;  and  on  his  motion,  the 
said  demurrer  was  stricken  out,  as  having  been  impro- 
vidently  received.  The  plaintiffs  then  moved  for  leave 
to  withdraw  their  traverse;  and  in  lieu  thereof  to 
file  their  mo))sirans  de  droit,  which  was  allowed;  and 
the  attorney  for  the  commonwealth  took  time  to  plead, 
reply  or  demur;  and  the  cause  was  continued.  At 
the  next  term  of  the  court  the  plaintiflts  were  allowed 
to  withdraw  from  the  papers  their  monstram  de  droit, 
and  file  an  amended  one;  and  the  attorney  was  allowed 
until  the  first  day  of  the  next  term  to  plead,  reply  or 
demur.  At  the  next  term  of  the  court  the  attorney 
for  the  commonwealth  craved  oyer  of  the  deed  of  con- 
veyance from  Charles  Vancouver  to  the  said  John 
Fiott,  whereof  mention  was  made  in  the  monstrans  de 
droit,  and  demurred  generally  to  the  monstrans  de  droit; 
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1855.    and  the  plaintiffe  joined  in  the  demurrer.     The  cause 
Term.    ^^  ^^™  thence  regularly  continued  until  the  May 


Fiott 


term  1839,  when  the  plaintiiiB  had  leave  to  withdraw 
A  als  ^^^^^  joinder  in  the  demurrer;  and  also  to  withdraw 
V.  the  paper  of  which  oyer  had  been  craved  by  the  at- 
QQjQjQQn.  torney  for  the  commonwealth,  and  to  file  in  lieu 
wealth,  thereof  the  parchment  copy  purporting  to  be  the 
original  conveyance  of  the  27th  of  July  1793,  from 
Vancouver  to  John  Fiott,  Charles  and  John  Vaughan. 
And  the  attorney  for  the  commonwealth  had  leave 
until  the  next  term  to  change  the  pleadings  on  her 
part,  so  far  as  he  might  deem  it  necessary  by  reason  of 
the  substitution  aforesaid. 

The  monstrans  de  droit  as  amended,  after  insisting 
that  the  inquisition  ot  escheat  was  insufficient  in  law^ 
sets  out  that  John  Fiott  and  Ede  and  wife  are  the  heirs 
at  law  of  John  Fiott  deceased,  and  as  such  capable  of 
taking  and  holding  the  land  in  the  inquisition  men- 
tioned; and  that  Charles  and  John  Vaughan  are  citi- 
zens of  the  United  States.  That  it  is  not  true,  as 
stated  in  the  inquisition,  that  the  land  was,  on  the 
27th  of  July  1793,  conveyed  by  Vancouver  to  John 
Fiott  deceased ;  but  that  it  was  conveyed  to  him  and 
said  Vaughans.  That  it  is  not  true  that  Fiott  was 
seized  of  the  land;  but  that  he  and  the  Vaughans 
were  jointly  seized.  And  that  it  was  not  true  that  at 
the  time  of  the  death  of  John  Fiott  he  was  such  an 
alien,  within  the  meaning  of  the  laws  and  treaties  of 
the  United  States  and  the  laws  of  Virginia,  as  to  be 
incapable  by  reason  thereof  to  hold  lands  in  any  of  the 
United  States;  but  that  he  was  at  the  time  of  ac- 
quiring seizin  of  said  lands,  and  up  to  the  time  of  his 
death,  a  citizen  of  London  in  England,  and  a  subject 
of  the  king  of  Great  Britain,  and  that  by  the  treaties 
between  that  king  and  the  United  States,  the  rights 
and  interests  of  the  said  John  Fiott  were  preserved  to 
him,  and  his  claim  to  seizin  of  said  lands  recognized 
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and  declared  to  be  good  and  valid.     And  they  further  1855. 

averred  that  John  Fiott  died  after  the  ratification  of  Term, 
the  treaty  of  1794,  and  that  he  left  at  his  death  the 


Fiott 


plaintiffs  John  Fiott,  and  Philadelphia  Fiott  who  in-    J'^ 

termarried  with   John   Ede,  his  children  and  lawful       v. 

The 
heirs,  capable  of  inheriting  said  lands ;  and  to  whom  CJommon- 

the  said  lands  descended,  and  in  whom  the  title  was  wealth. 

vested  on  the  death  of  said  Fiott,  and  remained  vested 

in  them  in  common  with  the  said  Vaughans,  at  the 

time  of  the  pending  of  the  inquisition  aforesaid. 

At  the  October  term  1839,  the  attorney  for  the  com- 
monwealth withdrew  his  demurrer,  and  replied  gene- 
rally to  the  monstrans  de  droit,  and  issue  was  thereupon 
joined;  and  by  consent  the  cause  was  continued.  At 
the  April  term  1840,  the  death  of  Charles  Vaughan 
was  suggested ;  and  in  December  a  scire  facias  was 
issued  to  revive  the  suit  in  the  name  of  his  heirs: 
And  at  the  April  term  1841,  the  suit  was  revived.  At 
the  April  term  1842,  the  death  of  John  Vaughan  was 
suggested,  and  in  yieiy  sl  scire  facias  was  issued  to  revive 
the  suit  in  the  name  of  his  heirs ;  and  at  a  special  term 
in  November  the  suit  was  revived. 

At  the  April  term  1843,  the  plaintifts  moved  for 
leave  to  amend  their  monstrans  de  droit,  which  was  re- 
fiised;  and  the  cause  was  continued  at  their  costs;  but 
with  the  express  notice  to  them  and  their  counsel,  that 
after  the  unexampled  delays  in  preparing  the  cause  for 
trial,  no  further  continuance  could  take  place  on  ac- 
count of  the  absence  of  Apperson,  their  agent,  or  for 
the  failure  to  take  the  necessary  depositions,  or  to  have 
proper  parties  before  the  court.  And  if  unfortunately 
a  continuance  should  be  again  asked  for,  it  must  be 
supported  on  strict  legal  grounds,  fully  verified  by  affi- 
davits, and  accounting  for  past  neglects. 

At  the  April  term  1844,  it  was  ordered  that  the 
attorney  for  the  commonwealth  do  appear  here  on  the 
next  Wednesday  to  show  cause  why  the  inquisition 
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1855.    should  not  be  quashed  for  errors  apparent  on  its  face. 
Term.    ^^  ^^^  September  term  an  order  was  made  discharging 

the  rule;  and  the  plaintiifs  excepted.     And  in  October 

&*^     1846,  hy  consent,  other  commissioners  were  authorized 
V.       to  take  the  depositions  in  London. 

TTho 

Common-  !»  April  1847,  the  cause  was  called  for  trial,  when 
wealth.  ^}^Q  plaintifts  moved  the  court  for  a  continuance,  which 
was  refused ;  and  they  excepted.  The  case  was  then 
tried,  and  there  was  a  verdict  and  judgment  for  the 
commonwealth;  the  court  having  overruled  a  motion 
for  a  new  trial. 

Upon  the  motion  to  quash  the  inquisition,  the  plain- 
tiffs, after  deducing  the  title  to  the  land  from  the 
putent  by  regular  conveyance  to  Vancouver,  intro- 
duced a  deed  bearing  date  the  27th  of  July  1793, 
from  Vancouver  to  John  Fiott  and  Charles  and  John 
Vaughan,  conveying  the  land  to  them,  from  which  it 
appeared  that  Fiott  paid  for  the  Idnd,  and  the  Vaughans 
only  took  in  trust  for  him.  The  acknowledgment  of 
this  deed  is  certified  by  James  Sanderson,  styling  him- 
self lord  mayor  of  London,  but  there  is  no  seal  to  it. 
They  proved  that  Charles  and  John  Vaughan  w^ere 
citizens  of  the  United  States,  and  the  parties  in  whose 
names  the  suit  was  revived  are  their  heirs.  They  also 
offered  to  introduce  two  depositions  taken  upon  interro- 
gatories, before  the  American  consul  at  London,  at  the 
time  but  not  at  the  place  designated  in  the  notice,  for 
the  purpose  of  proving  that  the  plaintiffs  John  Fiott 
and  Philadelphia  Ede  were  the  children  and  heirs  of 
John  Fiott  deceased ;  that  Philadelphia  was  married 
to  John  Ede,  and  that  John  Fiott  the  elder  died  in 
1818 :  And  the  proof  is  conclusive  if  true,  of  which 
the  record  shows  no  reason  to  doubt.  These  deposi- 
tions were  taken  in  February  1844.  But  the  attorney 
for  the  commonwealth  objected  to  the  depositions,  on 
the  ground  that  they  were  not  taken  at  the  place  desig- 
nated in  the  notice;  and  the  court  sustained  the  objec- 
tion, and  refused  to  read  them. 
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Oil  the  motion  for  a  continuance  of  tl^e  cause,  the  1855. 

plaintiff^  proved,  to  the  satisfaction  of  the  court,  that  xerm. 
Mr.  Apperson,  who  was  the  agent  of  the  plaintiffs,  lived 


Fiott 


in  Mount  Sterling,  Kentucky;  and  that  directly  after    ^^^ 

the  last  term  of  the  court,  the  counsel  for  the  plain-       v. 

The 
tiffs,  who  lived  in  Charleston,  Kanawha,  wrote  to  him  Common- 

to  make  arrangements  to  have  the  London  depositions  wealth, 
retaken,  and  that  Apperson  did  not  answer  said  letter. 
That  the  counsel  was  absent  from  home  for  six  or  eight 
weeks,  but  again  wrote  to  Apperson  early  in  January 
1847,  apprising  him  that  one  hundred  dollars  had  been 
placed  in  the  hands  of  Prime,  Ward  &  King  of  New 
York,  to  obtain  a  bill  on  London  to  defray  the  ex- 
penses of  taking  the  depositions  (this  being  the  cost  of 
taking  the  two  depositions  in  London;)  and  that  said 
counsel  immediately  gave  notice  to  the  escheator  of 
Cabell  that  the  depositions  would  be  taken  at  a  cer- 
tain place  in  London  on  the  27th  of  March  1847,  and 
had  taken  the  other  necessary  steps  to  have  the  depo- 
sitions taken:  but  if  taken,  they  had  not  arrived. 

They  also  offered  the  depositions  of  the  same  wit- 
nesses twice  taken  in  this  cause,  w^hich  the  attorney 
for  the  commonwealth  had  apprised  the  counsel  of  the 
plaintiffs  he  would  object  to  being  read  on  the  trial  of 
the  cause;  and  they  offered  that  if  the  attorney  would 
agree  to  the  reading  of  either  of  the  said  depositions, 
they  would  go  to  trial;  w^hich  offer  the  attorney 
rejected. 

It  was  also  known  to  the  court  that  the  cause  had 
been  continued  before  the  last  term,  that  the  plaintifts 
might  take  these  depositions;  and  that  at  the  last 
term  the  court  refused  to  continue  the  cause  any 
longer  for  the  purpose  of  taking  the  depositions;  but 
it  being  suggested  that  the  counsel  for  the  plaintiffs 
had  some  important  papers  in  the  cause  which  he  had 
forgotten  and  had  left  in  Kanawha,  the  court  laid  it 
over  until  the  last  Friday  of  the  term;  but  when  that 
Vol.  XII— 72 
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1856.    day  arrived,  tbe  court  was  occupied  in  a  cause  which 
Term.    ^^^^  ^  ^^  balance  of  the  term.     And  upon  this  state 
of  facts,  the  court  refused  either  to  continue  the  cause 


Fi0fet 


AaS     ^^  ^^  P^^  ^^  ^"^^^  ^^^  latter  part  of  the  term,  in  order 
V.       to  see  whether  the  depositions  might  not  arrive  during 

Common- ^h^  ^m^- 
wealth.       On  the  trial  of  the  cause  the  plaintifts  having  traced 

the  title  under  which  they  claimed  from  the  patent  to 
Charles  Vancouver,  then  offered  in  evidence  an  origi- 
nal deed  from  Vancouver  to  John  Fiott,  Charles  and 
John  Vaughanj  bearing  date  the  27th  day  ot  July 
1798,  and  purporting  to  be  acknowledged  before 
James  Sanderson,  lord  mayor  of  London.  The  certi- 
ficate was  without  seal ;  and  though  it  stated  that  he 
was  lord  mayor  of  London,  there  was  no  other  evi- 
dence of  the  fact.  The  attorney  for  the  common- 
wealth objected  to  the  introduction  of  the  deed  as 
evidence,  on  the  grounds  that  there  was  nothing  to 
show  that  Sanderson  was  lord  mayor  of  London,  and 
because  the  deed  was  not  a  recorded  deed  in  Virginia. 
The  defendants  then  produced  to  the  court  an  order  of 
the  County  court  of  Kanawha,  made  July  7th,  1794, 
directing  a  deed  from  Vancouver  to  Fiott  and  the 
Vaughans  to  be  admitted  to  record,  and  also  an  office 
copy  of  the  deed,  and  asked  the  court  to  examine  the 
order  and  deed,  and  decide  whether  it  had  not  been 
recorded  in  Virginia;  which  examination  the  court 
made,  but  was  not  satisfied  that  it  was  the  same  deed, 
because  of  some  discrepancies  between  the  original 
deed  offered  and  the  copy  produced,  and  excluded  the 
deed  from  the  jury. 

The  plaintiffs  then  proved  that  John  and  Charles 
Vaughan  resided  in  the  United  States,  and  that  the 
persons  in  whose  names  the  suit  was  revived  were 
their  heirs.  And  they  thereupon  moved  the  court  to 
quash  the  inquisition  for  errors  apparent  upon  its  fiice : 
which  motion  the  court  overruled. 
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The  plaintifts   then  asked  for  instructions,  which     1866. 
were  refiised ;  but  it  is  unnecessary  to  state  them.  Term. 

After  the  verdict  was  rendered,  the  plaintifis  asked :— 

for  a  new  trial,  on  the  ground  that  they  were  impro-    ^^l 
perly  forced  into  trial ;  and  of  surprise  by  the  rejection       v. 
of  the  deed  offered  in  evidence  by  them.    But  the  court  CJommoir 
overruled  the  motion;  and  they  excepted.     On  the  ap-  ^ea^^l^- 
plication  of  the  plaintiffs,  this  court  granted  a  saperse- 
deas  to  the  judgukeuL 

Price  and  Fisher ^  for  the  appellants,  insisted : 
Ist.  That  the  inquisition  should  have  been  quashed, 
because  it  did  not  respond  to  the  enquiry  whether 
John  Fiott  left  heirs.  The  inquisition  found  that  he 
was  a  subject  of  the  King  of  Great  Britain ;  and  he 
was  therefore  upon  this  question  to  be  so  considered. 
And  under  the  treaty  of  1794  between  Great  Britain 
and  the  United  States,  his  heirs  were  enabled  to  in- 
herit land  in  Virginia.  See  the  9th  clause  of  the 
treaty,  2  United  States  Laws,  p.  476 ;  Bliyhfs  lessee  v. 
Rochester,  7  Wheat  R.  535;  Harden  v.  Fisher,  1  Id. 
300 ;  Hughes  v.  Edwards,  9  Id.  489 ;  Craig  v.  Radf(yrd, 
3  Id.  594 ;  Orr  v.  Hodgsm,  4  Id.  453 ;  Inglis  v.  Trus- 
tees Sailofs  Snug  Harbor,  3  Peters'  R.  99 ;  Shanks  v. 
Zhipont,  Id.  242 ;  State  of  Georgia  v.  Brailsford,  3  Dall. 
R.  1;  Jackson  v.  Wright,^  John.  R.  76;  Stephens  v. 
Swarm,  9  Leigh  404 ;  Hubbard  v.  Goodwin,  3  Id.  492 ; 
1  Tuck.  Com.  66.  The  land  having  descended  to  the 
heirs,  and  they  being  entitled  to  hold,  it  could  not  be 
escheated  on  account  of  the  alienage  of  John  Fiott. 

2d.  That  the  original  deed  from  Vancouver  to  Fiott 
was  certified  by  the  lord  mayor  of  London,  and  was 
properly  authenticated  to  make  it  evidence;  and  there- 
fore it  was  error  to  exclude  it  on  the  trial.  Cales  v. 
Miller,  8  Gratt.  6;  Hassler's  lessee  v.  King,  9  Gratt.  115. 
Moreover,  it  was  expressly  referred  to  in  the  inquisi- 
tion as  having  been  recorded  in  the  county  of  Ka- 
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1855.     nawha;  and  it  was  upon  that  deed  thus  recorded,  that 
Term.    ^^^  inquisition  found  that  John  Fiott  had  been  the 

owner  of  the  land,  and  based  the  escheat. 

&  als         '^^'  ^^^^  *he  depositions  which  had  been  taken  and 
V.       were  objected   to  by  the  attorney   for  the  commou- 
Common-  wealth,  clearly  showed  that  the  plaintiflfe  John  Fiott 
wealth,  and  Philadelphia  Ede  were  the  only  children  and  heirs 
at  law  of  John  Fiott  the  elder;  and  under  the  circum- 
stances it  was  error  to  compel  the  plairitiflfe  to  go  into 
the  trial  before  the  depositions  had  been  again  taken. 

The  Attormy  General  for  the  commonwealth,  insisted : 

Ist.  That  if  the  inquisition  was  insufficient  in  law  on 
its  face,  it  passed  no  title  to  the  commonwealth;  and 
therefore  it  was  unnecessary  to  quash  it :  If  sufficient 
on  its  face,  it  should  not  have  been  quashed. 

He  insisted  further,  that  the  inquisition  was  suffi- 
cient.  That  there  were  two  causes  for  which  lands 
would  escheat:  One,  when  a  citizen  dies  without  heirs; 
the  other,  when  an  alien  dies.  An  alien  may  hold 
lands  against  all  persons,  and  against  the  common- 
wealth until  office  found.  But  when  he  dies  his  land 
does  not  descend  to  his  heirs,  but  it  becomes  at  once 
•  the  land  of  the  commonwealth  without  an  office  found; 
and  the  office  is  only  necessary  to  ascertain  the  fact. 
When  therefore  the  inquisition  found  that  John  Fiott 
was  an  alien,  it  was  unnecessary  to  enquire  or  find 
whether  he  left  heirs. 

He  insisted  further,  that  by  the  treaty  of  1794  an 
alien  heir  might  inherit  lands,  that  was  an  exception 
to  the  general  rule,  and  need  not  be  found  by  the  in- 
quisition, but  should  be  set  up  by  the  party  claiming 
the  benefit  of  the  exception  in  his  mojistrans  de  droit. 
This  is  the  principle  applicable  to  pleadings  generally, 
and  there  is  nothing  in  the  statute  in  relation  to  es- 
cheats to  change  it.  1  Rev.  Code  of  1819,  p.  858.  See 
HiU's  Case,  5  Qratt.  682. 
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He  further  submitted,  whether  the  treaty  applied  to     1855. 
persons  who  purchased  land  in  this  country  after  the    xerm. 

peace  of   1783;  and  whether  it.  was  not  confined  to — 

those  who  held  lands  prior  to  that  time,  and  adhered    ^^ 
to  England.     All  the  cases  he  had  seen  related  to  the       v. 
latter   class   of  persons;   unless   perhaps   the  title   ofcommon- 
Denny  Martin  to  Lord  Fairfax's  lands.  wealth. 

He  further  insisted,  that  the  treaty  of  1794  was  ter- 
minated by  the  war  of  1812.  Vattel,  book  8,  §  176; 
Id.  book  4,  §  8.  That  the  treaty  of  Ghent  did  not 
restore  this  provision  of.  the  treaty  of  1794,  upon 
which  the  plaintiffs  relied;  and  John  Fiott  having 
died  in  1818,  his  heirs  could  not  inherit  from  him  in 
Virginia. 

2d.  He  referred  to  the  proceedings  in  the  cause,  and 
the  great  delay  which  had  occurred  in  the  trial  of  the 
cause,  to  show  that  the  court  properly  required  the 
parties  to  proceed  to  try  the  cause. 

3d.  That  the  deed  was  not  properly  certified  to 
render  it  Omissible  either  as  evidence  or  to  record. 
To  do  either,  it  must  have  been  certified  in  the  usual 
manner  in  which  deeds  were  certified  by  the  lord 
mayor  of  London.  Deeds  are  required  to  be  acknow- 
ledged before  a  court  or  chief  magistrate  of  a  city, 
because  they  have  seals,  and  are  accustomed  to  au- 
thenticate deeds  and  other  papers.  And  there  is  no 
case  in  our  courts  in  which  it  has  been  held  that  a 
certificate  of  a  mayor  or  other  chief  magistrate  of  a 
city  was  good  without  a  seal.  In  Hassler's  lessees  v. 
King,  the  certificate  was  under  seal,  and  therefore  it 
was  presumed  to  be  in  the  usual  form. 

Allen,  P.  It  seems  to  me  that  under  the  circum- 
stances of  this  ca«e,  and  the  facts  certified  by  the  court, 
as  having  been  proved  in  support  of  the  motion  for  a 
continuance  made  by  the  plaintiffs  at  the  May  term 
1847,  that  the  court  erred  in  overruling  the  motion  and 
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1855.     forcing  them  into  a  trial.     The  proceeding  commenced 
Term.    ^"  April  1833;  but  the  issue  on  which  the  cause  was 

tried  was  not  made  up  until  the  October  term  1839. 

&  al8  ^^^  ^'^'^  delay  the  commonwealth  was  as  much  re- 
V.  sponsible  as  the  plaintiffs.  The  time  from  1840  until 
Common- ^^^  November  term  1842  was  occupied  in  efforts  to 
wealth,  revive  in  the  names  of  the  representatives  of  two  of 
the  plaintifts  whose  death  had  been  suggested.  At 
the  April  term  1843  the  plaintiffs,  upon  affidavit,  ob- 
tained a  continuance,  but  were  warned  by  the  court 
that  no  further  continuance  would  be  granted  unles^s 
the  application  should  be  supported  on  strict  legal 
grounds.  The  cause  was  afterwards  continued  gene- 
rally until  the  April  term  1844,  when  a  rule  was 
awarded  against  the  attorney  for  the  commonwealth, 
returnable -at  the  same  term,  to  show  cause  why  the 
inquisition  should  not  be  quashed.  The  cause  stood 
upon  this  rule,  perhaps  for  advisement,  and  was  regu- 
larly continued  until  the  spring  term  1846,  when  the 
rule  was  discharged,  as  appears  by  an  entry  made  at 
the  fall  term  1846;  and  at  that  term  an  agreement 
was  made  that  depositions  might  be  taken  in  London, 
before  certain  officers  therein  named.  At  the  succeed- 
ing term  held  on  the  3d  of  May  1847,  the  trial  was 
had.  From  this  statement  it  would  seem  that  although 
the  cause  had  not  been  prosecuted  with  much  dili- 
gence, the  delays  were  not  altogether  attributable  to 
the  plaintiffs.  .  But  there  are  other  facts  showing  that 
they  were  making  efforts  to  prepare  for  a  trial.  It 
seems  that  on  the  8th  day  of  July  1841,  they  took  in 
London  the  depositions  of  two  witnesses  upon  notice, 
before  the  American  consul.  The  depositions  were 
taken  on  interrogatories  at  the  time,  but  it  appears 
from  the  consul's  certificate  they  were  not  taken  at  the 
place  mentioned  in  the  notice ;  and  for  this  reason  were 
objected  to  by  the  attorney  for  the  commonwealth. 
The   depositions   of  the   same   witnesses   were   re- 
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taken,  and  the  same  error  was  committed;  the  Ameri-  1855. 

can  consul  certifies  that  they  were  taken  on  the  first  xerm. 
day  of  February   1843   at  his   office   in   the   city   of 


Tiott 


London,  being  the  day,  but  not  the  place,  mentioned  ^^^ 
in  the  notice.  To  the  reading  of  these  depositions  v. 
the  commonwealth's  attorney  apprised  the  plaintiffs'  Common- 
counsel  he  would  object.  The  plaintiffs  again,  through  wealth, 
their  agent  residing  in  the  state  of  Kentucky,  pro- 
ceeded to  take  steps  to  have  the  depositions  retaken 
the  third  time.  The  sum  of  one  hundred  dollars  was 
placed  in  the  hands  of  persons  in  New  York  to  obtain 
a  bill  on  London  to  defray  the  expenses  of  taking  the 
depositions,  that  being  the  real  cost  of  taking  the  two 
depositions  in  this  cause  in  London;  and  notified  the 
attorney  for  the  commonwealth  that  the  depositions 
would  be  taken  in  the  city  of  London  on  the  27th 
March  1847.  But  the  depositions,  if  taken  under  this 
notice,  had  not  arrived  in  this  country,  or  been  re- 
ceived bj'  the  clerk  of  the  court  on  the  27th  of  April 
1847,  when  the  cause  was  called  for  trial.  It  further 
appears  from  the  facts  certified,  that. some  delay  oc- 
curred between  the  October  term  1846  and  the  April 
term  1847,  in  giving  the  notice  and  taking  the  neces- 
sary steps  to  take  the  depositions,  owing  to  the  fact 
that  it  was  necessary  to  correspond  with  the  agent 
of  the  plaintiffs  who  resided  in  Kentucky,  and  the 
absence  of  their  attorney  from  his  home  in  Kanawha 
county  for  six  or  eight  weeks  of  the  time.  Still  it 
would  seem  that  notice  was  given  to  take  the  depo- 
sitions in  time  to  have  received  them  by  the  most 
expeditious  mode  of  communication  between  this 
country  and  England.  Whatever  may  have  been  the 
negligence  of  the  parties  prior  to  the  October  term 
1846,  they  seem  to  have  proceeded  with  reasonable 
diligence  after  the  agreement  at  October  term  1846. 
Their  agent  resided  in  another  state,  and  some  time 
would  necessarily  be  consumed  in  corresponding  with 
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1855.     him,  and  in  providing  the  means  for  taking  depositions 
Term.    ^^   England.      Applications  for  continuances   are  ad- 


dressed to  the  discretion  of  the  court,  and  much  must 
&  ale  ^^  ^^*^  *^  ^^^  tribunal  which  has  the  parties  before  it, 
V.  and  must  determine  from  a  variety  of  circumstances 
Common-  occurring  in  its  presence  whether  applications  for  eon- 
wealth,  tinuances  are  made  in  good  faith,  or  are  merely  in- 
tended to  protract  the  controversy :  And  even  when 
made  in  good  faith,  a  reasonable  degree  of  diligence 
should  be  exacted.  The  opposite  party  should  not  be 
kept  in  court  and  exposed  to  the  risk  of  losing  his  tes- 
timony by  the  negligence  of  the  other  side. 

But  in  this  case  it  does  not  appear  that  the  com- 
monwealth could  be  subjected  to  any  inconvenience 
by  a  delay  for  a  term.  Under  the  inquisition,  if  regu- 
larly returned  and  recorded,  she  was  entitled  to  the 
possession.  The  inquest  of  office  is  her  evidence  of 
title.  On  this  she  rests ;  her  right  to  the  land  cannot 
be  controverted  by  any  person  who  does  not  show  an 
interest  in  the  subject.  According  to  our  statute,  as 
expounded  by  this  court  in  the  case  of  Frmch  v.  The 
Commomcealthy  5  Leigh  512,  the  parties  suing  out  the 
mviistrans  de  droit  are  plaintiffi,  and  must  show  a  good 
right  to  the  subject.  Until  they  show  their  interest, 
they  cannot  be  heard  in  opposition  to  the  right  of  the 
commonwealth,  as  ascertained  by  the  office  found. 
And  it  does  not  appear  that  she  was  in  a  condition  to 
suffer  any  injury  from  the  loss  of  testimony  or  other- 
wise, by  continuing  the  cause.  That  the  application 
was  made  in  good  faith,  is  manifest  from  the  previous 
eftbrts  of  the  plaintiffs  to  procure  this  testimony  at  a 
considerable  expense,  and  the  sum  expended  to  retake 
the  depositions  the  third  time;  and  from  the  offer 
made  at  the  time  to  go  into  the  trial,  if  the  attorney 
for  the  commonwealth  would  waive  the  objection  to 
the  depositions. 

The   materiality    of  the   testimony,  if  credited,   is 
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clear.     The  inquisition  finds  that  John  Fiott,  late  of  1855. 

the  city  of  London,  long  before  his  death  was  seized  j^, 
of  the  tract  of  land  in  Cabell  county,  containing  about 


Fiott 


eight  hundred  acres,  part  of  a  tract  of  two  thousand    ^^ 
and  eighty-four  acres  conveyed  to  said  John  Fiott  by       v. 
Charles  Vancouver,  as  by  deed  dated  the  27th  of  July  Common- 
1793,  now  of  record  in  the  County  court  of  Kanawha  wealth, 
county,  will  more  fully  appear;  and  being  so  seized, 
that  he  died  in  1818,  being  at  the  time  of  his  death 
an  alien :  and  that  he  had  made  no  disposition  thereof 
in  his  lifetime. 

The  depositions  prove  that  John  Fiott  was  a  subject 
of  the  king  of  Great  Britain;  that  he  died  in  England 
in  1818,  leaving  John  and  Philadelphia,  two  of  the 
plaintiflfe,  his  children  and  heirs. 

The  inquisition  shows  that  John  Fiott  acquired  title 
to  the  land  by  a  conveyance  from  Vancouver,  dated 
in  July  1793,  and  recorded  in  the  County  court  of 
Kanawha  county.  An  alien  may  take  by  purchase. 
The  conveyance  clothed  him  with  the  title,  and  no 
inquest  or  office  found  divested  him  of  the  title  before 
his  death.  The  title  thus  vested  in  him  was  confirmed 
by  the  ninth  article  of  the  treaty  of  1794;  and  upon 
his  death  in  1818,  descended  to  his  children  and  heirs. 

It  does  not  appear  that  any  attempt  was  made  to 
confiscate  the  property  or  divest  the  title  of  the  heirs 
by  office  found  during  the  war  of  1812,  or  since.  It 
is  therefore  unnecessary  to  enquire  what  would  be  the 
eflect  of  the  war  upon  such  rights. 

But  it  has  been  determined  by  the  Supreme  court 
that  the  termination  of  a  treaty  by  war  does  not  divest 
rights  of  property  already  vested  under  it.  Society 
for  ^c.  V.  Neif)  Haven ,  8  Wheat.  R.  464.  Fox  v. 
Saiithack,  12  Mass.  R.  143. 

Upon  the  exhibition  of  the  proof  contained  in  the 
depositions,  the  said  heirs  would  be  entitled  under  the 
authority  of  Haimon  v.  Hannah^  9  Gratt.  146,  to  ex- 
VoL.  XII — 73 
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1855.  hibit  the  copy  of  the  deed  rejected  on  the  trial  as 
Term,  evidence,  whether  properly  recorded  or  not;  as  the 
inquisition  refers  to  it  and  both  claim  under  it;  and 
having  thus  shown  their  interest,  could  avail  them- 
selves of  any  objection  to  the  inquisition  upon  a  mo- 
tion to  quash,  or  show  upon  the  trial  their  claim  to 
the  land,  and  that  the  same  was  superior  to  the  right 
acquired  by  the  commonwealth ;  as  under  the  treaty 
of  1794  the  lands  could  not  be  escheated  on  account 
of  the  alienage  of  their  ancestor,  and  they  were  autho- 
rized to  take  by  descent. 

I  think  the  judgment  should  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

The   other   judges    concurred    in    the    opinion   of 
Allen,  P. 

Judgment  reversed. 
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Ciemi^fiurQ. 


Term. 


HuTsoN filler's  (idm'r  r.  Stover's  adm'i\  1855. 

July 

September  7. 

1.  Upon  the  dissolution  of  an  injunction  to  a  judgment,  execution 

may  issue  thereon  within  a  year  and  a  day  from  the  dissolu- 
tion of  the  injunction  without  a  scire  facias^  though  the  in- 
junction was  in  force  for  more  than  ten  years. 

2.  The  statute  of  limitations  to  judgments  does  not  run  whilst  an 

injunction  to  the  judgment  is  pending. 

3.  K  the  defendant  in  a  judgment  dies  whilst  an  injunction  to  the 

judgment  is  pending,  though  the  injunction  may  not  be  dis- 
solved for  more  than  five  years  after  his  death,  the  statute 
requiring  judgments  to  be  revived  within  five  years  does  not 
run  during  the  pendency  of  the  injunction;  and  the  judg- 
ment may  be  revived  after  the  five  years  from  the  death  of 
the  defendant.  And  this  though  the  judgment  might  have 
been  revived  whilst  the  injunction  was  in  force. 

4.  The  act,  Code,  ch.  186,  §  13,  p.  710,  which  directg  that  the  time 

for  which  the  right  to  sue  out  execution  on  a  judgment  is  sus- 
pended by  the  terms  thereof  or  by  legal  process  shall  be 
omitted  in  computing  tlie  limitation,  applies  to  judgments 
recovered  previous  to  the  act,  which  are  suspended  by  in- 
junction at  the  time  when  the  act  went  into  operation. 

5.  Upon  a  scire  facias  to  revive  a  judgment  which  had  been  sus- 

pended by  an  injunction  for  forty-six  years,  issue  was  made 
up  on  the  plea  of  payment;  and  upon  the  trial  the  court  in- 
structed the  jury,  that  the  pendency  of  said  injunction  cause 
repelled  the  legal  presumption  of  payment  which  would  have 
arisen  ft'om  lapse  of  time  if  said  injunction  had  not  been 
pending.  Held:  The  instruction  was  proper;  and  it  was  not 
necessary  to  distinguish  to  the  jury  between  the  legal  pre- 
sumption, and  the  natural  presumption  arising  from  the  lapse 
of  time. 

In  1804,  Joseph  Stover  instituted  an  action  of  debt 
against  Paulser  Huber  and  Jacob  Hutsonpiller  in  the 
County  court  of  Greenbrier,  upon  a  bond  for  one  hun- 
dred and  seventy-two  pounds,  executed  in  1788.  The 
sheriff  returned  the  process  executed  on  Hutsonpiller, 
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1855.    and  that  Huber  had  kept  him  oft  by  force  of  arms. 
Term.    Huteonpiller  appeared,  and  put  in   the  plea  of  pay- 

ment ;  but  at  the  March  term  1806,  the  plea  was  waived 

^?11^'8  ^^^  ''judgment  by  non  sum  informatuSy  for  debt  and 
adm'r    costs,  reserving  equity." 

Stover's  ^^^^  ^he  same  day  Huber  and  Hutsonpiller  obtained 
adm'r.  ^n  injunction  in  the  County  court;  and  in  January 
1810,  the  injunction  was  perpetuated  as  to  one  hun- 
dred and  fifty  pounds.  This  decree  was  reversed  upon 
appeal  to  the  Chancery  court  at  Staunton,  on  the 
ground  that  the  cause  was  not  ready  ff)r  a  hearing; 
and  the  cause  was  sent  back  to  the  County  court  of 
Greenbrier,  where,  being  revived  in  the  name  of  Hut- 
sonpiller's  administrator,  it  lingered  until  November 
1851;  when,  on  the  motion  ot  Joseph  S.  Spangler,  ad- 
ministrator of  Stover,  it  was  ordered  that  unless  the 
plaintiflis  should  revive  the  suit  against  him  by  the  next 
term,  the  injunction  should  stand  dissolved  as  an  act 
of  the  day  the  order  was  made.  And  at  the  February 
term  1862  ot  the  court,  the  bill  was  dismissed. 

In  March  1852,  Spangler  sued  out  a  scire  facias  to 
revive  the  judgment  against  Hutsonpiller's  adminis- 
trator, in  which  it  was  described  as  a  judgment  against 
Huber  and  Hutsonpiller.  In  June  1852,  the  adminis- 
trator appeared,  and  filed  several  pleas  of  payment  by 
Huber  and  himself  to  Stover,  and  to  the  administrator; 
on  which  issue  was  joined.  He  also  filed  a  plea  of 
the  statute  of  limitations,  that  the  scii-e  facias  had  not 
issued  within  five  years  from  his  qualification  as  ad- 
ministrator. To  this  plea  the  plaintiff  replied  the 
pendency  of  the  injunction;  and  the  defendant  de- 
murred to  the  replication. 

When  the  cause  came  on  to  be  heard,  the  County 
court  sustained  the  demurrer  to  the  replication,  and 
dismissed  the  scire  facias;  but  upon  appeal  to  the  Cir- 
cuit court.,  this  judgment  was  reversed,  and  the  de- 
murrer was  overruled :  And  by  consent,  the  cause 
was  retained  in  that  court  for  trial. 
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l^pon  the  trial  of  the  cause  the  plaintiff  offered  iu  1855. 

evidence  the  original  judgment,  which  was  objected  to  xerm. 
on  the  ground  of  variance  between  it  and  the  scire 


Uutson- 


facias ;  but  the  court  overruled  the  objection;  and  the    p|ii^!J" 
-defendant  excepted.     The  variance  alleged  was,  that    adm*r 
the  scire  facias  recited  a  judgment  against  two,  when  stover's 
it  was  in  fact,  as  defendant  insisted,  a  judgment  only    adm'r. 
gainst  one. 

The  plaintiff  also  offered  in  evidence  the  record  of 
the  chancery  cause.  And  then  upon  his  motion  the 
court  instructed  the  jury,  "that  the  pendency  of  said 
injunction  cause  repelled  the  legal  presumption  of  pay- 
ment which  would  have  arisen  from  lapse  of  time  if 
m\i\  injunction  had  not  been  pending."  To  this  in- 
struction the  defendant  excepted ;  and  there  being  a 
verdict  and  judgment  for  the  plaintiff,  the  defendant 
applied  to  this  court  for  a  supersedeas,  which  was 
awarded. 

William  Smith  and  Price,  for  the  appellant. 
Met/nolds  and  Dennis,  for  the  appellee. 

Lee,  J.  It  is  well  settled  that  if  one  have  judg- 
ment with  a  cesset  executio  for  a  given  time,  he  may 
within  a  year  and  a  day  after  the  expiration  of  the 
agreed  time,  take  out  his  execution  without  scire  facias. 
4  Cora.  Dig.  257,  "Execution,"  I  4;  Lojig  v.  Morton, 
2  Marsh.  R.  39 ;  Underhill  Devereux,  2  Wms.  Saund. 
72  c,  n  4;  Hiscocks  v.  Kemp,  8  Adol.  &  Ell.  676; 
Uruted  States,  v.  Harford,  19  John.  R.  172;  Nicholson  v. 
Hovosley,  5  Litt.  Sel.  Cas.  300 ;  Eppes  v.  Randolph,  2 
Call  125,  186.  So  if  the  defendant  bring  error  and 
thereby  hinder  the  plaintiff  from  taking  execution 
within  the  year,  and  the  plaintitt  in  error  be  nonsuit 
or  the  judgment  aflirmed,  the  defendant  in  error  may 
proceed  to  execution  after  the  year  without  scire  facias, 
because  the  writ  of  error  is  a  supersedeas  to  the  judg- 


682  COURT   OF   APPEALS    OF   VIRGINIA. 

1855.     men,  and  the  plaintiff  must  acquiesce  till  he  hears  the 
Term,   judgment  above.     8  Bac.  Ab.  (Wilson's  ed.)  "  Execu- 
tion," H,  p.  724;  8  Ibid.     ''Scire  facias,''  C,  p.  601; 


^rS  Wm^er  v.  Lighibmnd,  Strange's  R.  301. 
adm*r  The  reason  assigned  for  this  is  that  the  cesset  execnfio 
Stover's  being  with  the  consent  and  for  the  benefit  of  the  de- 
admV.  fendant,  and  the  writ  of  error  being  his  own  act,  he 
should  not  take  advantage  of  them,  nor  could  he  be 
surprised  by  the  delay  because  that  delay  was  in  fact 
referable  to  himself.  And  this  reason  applies  with 
equal  force-  where  the  defendant  arrests  the  execution 
of  the  judgment  by  an  injunction.  Hence,  the  same 
rule  should  apply  in  the  latter  case.  It  is  true  in  some 
of  the  earlier  English  cases  it  was  held  that  where  exe- 
cution was  stayed  for  a  year  or  more  by  injunction,  the 
plaintiff  could  not  take  execution  upon  its  dissolution, 
but  was  put  to  his  scire  facias.  Booth  v.  Booths  1  Salk. 
R.  322 ;  Winter  v.  Lighiboand,  Strange's  R.  301.  The 
reason  given  is  that  the  court  of  chancery  not  being  a 
court  of  record,  its  injunction  is  not  a  matter  of  which 
the  court  of  law  will  take  notice.  But  this  doctrine 
has  long  since  been  exploded  even  in  England,  and 
courts  of  law  will  take  notice  of  injunctions  and  other 
proceedings  in  chancery  when  properly  brought  to 
their  consideration.  And  accordingly  it  is  now  held 
that  where  execution  has  been  stayed  by  injunction, 
the  plaintiff  may  sue  out  execution  within  one  year 
after  it  shall  have  been  dissolved,  without  scire  facias. 
Michell  V.  Cue,  2  Burr.  R.  660 ;  Oibbes  v.  Mitchell,  2 
Bay's  R.  120;  Noland  v.  Oromwell,  6  Munf.  185;  United 
States  V.  Harford,  19  John.  R.  172 ;  Smith's  adm'r  v. 
Charlton's  adm'r,  7  Gratt.  426.  Indeed  the  reason  on 
w^hich  the  earlier  English  doctrine  rested  nev^er  did 
exist  in  Virginia;  for  the  courts  of  chancery  of  this 
state  have  always  been  courts  of  record,  the  same  as 
the  courts  of  law. 
It  is  clear,  therefore,  that  where  the  plaintiff  is  pre- 
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vented  by  injunction  from  proceeding  to  execution,  he  1855. 

may  at  any  time  within  the  year  after  its  dissolution,  rp^ 
sue  out  execution  without  scire  facias;  and  this,  where 


the  parties  remain  unchanged,  whether  the  injunction  ^jji^g' 
have  continued  for  more  or  less  than  ten  years  from  adm'r 
the  date  of  the  judgment.  A  scire  facias  is  no  more  stover's 
necessary  in  the  former  case  than  in  the  latter,  the  ^^'^* 
reason  for  dispensing  with  it  being  exactly  the  same 
in  both :  Nor  will  the  statute  of  limitations  forbidding 
execution  aft^r  the  expiration  of  ten  years  from  the 
date  pf  the  judgment  apply,  because  notwithstanding 
the  general  terms  employed,  it  must  be  understood 
to  embrace  only  the  cases  in  which  the  party  may 
levy  his  execution  if  he  will,  and  not  those  in  which 
he  is  positively  prohibited  by  legal  process  from  so 
doing;  and  w^here  the  injunction  continues  for  more 
than  ten  years,  the  plaintift  is  equally  restrained  from 
levying  his  execution  during  the  whole  period  as 
during  the  year  after  its  date.  But  where  a  change  of 
parties  must  be  made  in  consequence  of  the  death  of 
the  plaintiff  or  defendant,  a  scire  facias  for  that  cause 
is  rendered  necessary,  and  it  is  insisted  that  where  the 
defendant  is  dead,  the  scire  facias  to  revive  against  his 
personal  representative  must  be  sued  out  under  the 
express  terms  of  our  statute,  within  five  years  after 
the  qualification  of  such  representative,  notwithstand- 
ing the  pendency  of  the  injunction  during  the  whole 
period.  I  do  not  think  this  can  be  correct.  It  is  true 
in  Richardson^s  adm'r  v.  Prince  George  Justices^  and 
Poindexter's  admW  v.  Same^  11  Gratt.  190,  it  was  held 
that  where  either  party  to  a  judgment  died  pending 
an  injunction,  a  scire  facias  might  be  sued  out  to  revive 
the  judgment  without  breach  of  the  injunction.  The 
reason  is  that  as  the  plaintiff  in  the  judgment  is  enti- 
tled upon  the  dissolution  of  the  injunction  to  stand  in 
the  same  situation  in  which  he  stood  when  it  was 
allowed,  unless  he  or  his  representative  could  revive 
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1855.     the  judgment  pending  the  injunction,  he  would  not  be 

Term.    ^^^^  upon  its  dissohition  to  issue  his  execution,  but 

would  be  compelled  to  wait  until  he  had  sued  out  his 
lutson- 
I 


pillier'T  ^^^^f^i^'^t  tt>^<l  prosecuted  the  same  to  judgment.    And 


adm'r    go  for  his  benefit  it  was  held  that  the  plaintiff  or  his 

V  .  .  . 

Stover's  representative  might  sue  forth  his  scire  facias  and  re- 

adm'r.  y^y^  |^h^  judgment  without  a  breach  of  the  injunction. 
But  it  was  not  intimated  nor  intended  to  be  intimated 
that  he  was  under  any  necessity  to  do  so  in  order  to 
preserve  his  right  to  enforce  the  judgment  upon  the 
dissoluticm  of  the  injunction.  The  plaintiff  vhose 
judgment  is  enjoined  may  sue  forth  his  execution 
within  the  year,  and  renew  the  same  from  time  to  time, 
so  that  he  take  care  the  same  be  not  placed  in  the 
hands  of  the  sherift  for  service;  but  he  is  not  bound 
to  do  so.  He  may  in  the  former  case  defer  to  issue  his 
scire  facias,  and  in  the  latter,  to  issue  any  execution 
until  the  dissolution  of  the  injunction,  and  the  statute 
of  limitations  is  suspended  until  that  period.  Nor  can 
the  defendant  be  heard  to  complain,  because  it  was  h\^ 
own  act  which  interposed  the  obstacle  to  the  enforce- 
ment of  the  judgment. 

That  this  is  the  correct  doctrine  I  think  very  clear, 
independently  of  the  provision  of  the  Code,  ch.  186, 
§  13,  p.  710.  This  section,  after  declaring  that  no 
execution  shall  issue  nor  any  scire  facias  or  action  be 
brought  on  a  judgment  after  the  time  prescribed  by 
the  previous  section,  provides  that  in  computing  the 
time,  any  time  during  which  the  right  to  sue  out  exe- 
cution on  the  judgment  is  suspended  by  the  terms 
thereof,  or  by  legal  process,  shall  be  omitted.  Now, 
clearly  an  injunction  is  legal  process  within  the  mean- 
ing of  this  provision,  and  of  course  every  case  coming 
within  its  operation,  the  whole  period  during  the  fien- 
dency  of  the  injunction  is  to  be  omitted  in  computing 
the  time  within  which  the  scire  facias  must  be  issued 
to  avoid  the  bar.     Nor  do  I  perceive  any  reason  why 
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this  section  should  not  be  held  to  apply  to  the  case  of  1855. 

a  judgment  recovered   previously  and   an  injunction  Term, 
pending  at  the  time  the  Code  took  ettect.     The  19th 


Huteon- 


section  of  chapter  149,  p.  5P4,  provides,  in  regard  to  pfiilr" 
actions,  suits,  &c.  pending  the  day  before  the  com-  adm'r 
mencement  of  the  Code,  that  they  should  be  subject  stover'a 
to  the  same  limitation  as  if  that  Code  •had  not  been  ^^^^'r- 
enacted;  and  where  not  so  pending,  if  the  right  to 
prosecute  the  same  should  exist  on  that  day  for  a  cer- 
tain number  of  years  prescribed  by  any  statute,  the 
same  should  be  prosecuted  within  the  same  time  as 
the  same  might  have  been  if  that  chapter  had  not 
been  enacted.  The  13th  section  of  chapter  186,  p. 
710,  provides  that  the  above  named  19th  section  (with 
others)  shall  apply  to  the  right  to  bring  such  action  or 
scire  facias  (as  therein  mentioned)  in  like  manner  as  to 
any  right,  action  or  scire  facias  mentioned  in  said  19th 
section.  The  eftect  of  the  whole  taken  together  would 
seem  to  be  to  preserve  as  to  all  actions  and  right  to 
action  existing  when  the  Code  took  effect,  the  pre- 
existing periods  of  limitation,  but  prescribing  as  to  all 
as  well  those  just  mentioned  as  those  thereafter  accru- 
ing, a  moile  by  which  in  certain  cases  the  time  of  limi- 
tation is  to  be  computed,  and  which  excludes  from 
such  computation  the  time  during  which  (in  the  case 
of  a  judgment)  the  right  to  sue  out  execution  should 
be  suspended  by  the  terms  thereof  or  by  legal  process, 
thus  giving  to  the  rule  deducible  from  the  cases  the 
sanction  of  statutory  enactment. 

In  this  case  the  judgment  was  rendered  on  the  26th 
of  Mar(?h  1806,  and  the  injunction  was  obtained  on 
the  same  day;  and  the  cause  appears  to  have  remained 
pending  in  the  County  court,  and  afterwards  in  the 
District  court  of  chancery  at  Staunton,  and  again  in 
the  County  court,  to  which  it  had  been  remanded, 
.until  the  November  term  1851,  when  an  order  was 
made  declaring  the  injunction  to  stand  dissolved  unless 
Vol.  xii — 74 
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1855.     revived  by  the  next  December  court ;  and  not  having 
Twm.    ^^^^  ^  revived,  at  the  February  term  1852,  the  bill 

was   dismissed.      The  death  of  the  parties  occurred 

^ill^"  pending  the  injunction,  but  the  scire  facias  was  sued 
acimV  out  in  March  1852.  I  think,  therefore,  the  statute  of 
Stover's  limitations  was  no  bar,  and  that  the  demurrer  to  the 
adm'r.    replication  was  properly  overruled. 

It  is  objected,  however,  that  when  this  demurrer 
was  overruled,  an  issue  should  have  been  made  up 
upon  the  replication  before  the  trial  of  the  issues  on 
the  pleas  of  payment.  But  it  was  the  fault  of  the 
plaintiff  in  error  himself  that  it  was  not  done.  He 
neither  offered  to  withdraw  his  demurrer  nor  tendered 
any  rejoinder  to  the  replication,  and  the  court  could 
only  pass  on  to  the  trial  of  the  issues  which  he  chose 
to  make. 

Another  objection  is,  that  the  Circuit  court  impro- 
perly permitted  the  judgment  to  go  in  evidence  to  the 
jury,  it  appearing  that  it  was  a  judgment  against  Hut- 
sonpiller  alone,  whilst  the  scire  facials  set  out  a  judg- 
ment against  him  and  one  Patser  Huber  jointly.  From 
the  record  sent  up  to  this  court  it  would  appear  that 
the  judgment  was  against  Hutsonpiller  alone;  but  a 
doubt  being  suggested  as  to  its  correctness,  the  origi- 
nal record  has  been  brought  before  us  for  examination, 
by  consent  of  parties.  From  this  it  appears  that  the 
capias  was  returned  "executed"  as  to  Hutsonpiller, 
and  "kept  off  by  force  of  arms"  as  to  Huber.  At  the 
next  rules,  a  common  order  was  entered,  which  was 
subsequently  confirmed.  At  the  March  court  follow- 
ing, HutsoTipiller  appeared  and  pleaded  payment,  and 
at  the  March  term  1806,  this  plea  was  waived  and 
judgment  by  ncn  som  informatus.  By  the  law  as  it 
stood  at  that  day  (act  of  28th  January  1800)  a  party 
might  proceed  on  the  return  "  kept  off  by  force  of 
arms"  as  if  the  process  were  executed;  hence  the* 
common  order  and  its  confirmation  may  well  be  held 
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to  apply  to  both  defendants.     But  the  record  being  1866. 

merely  brief  minutes  of  the  clerk,  it  is  difficult  to  de-  xerm. 
terraine  whether  the  office  Judgment  was  set  aside  as 


Hutson- 


to  both  defendants  or  Hutsonpiller  only;  and  if  the  pjjier^* 
latter,  then  the  judgment  against  Huber  must  have  adm'r 
been  at  March  court  1805  instead  of  1806.  But  the  stover's 
question  of  variance  does  not  in  fact  arise  in  the  case.  a<^™*'*« 
To  raise  it,  the  party  should  have  pleaded  nid  tiel 
recordy  which  would  have  put  the  plaintifi  in  the  scire 
faciCLS  to  the  production  of  a  record  such  as  was 
alleged ;  or  he  should  have  craved  oyer  of  the  record, 
and  demurred.  Wood  v.  The  CoTrmionwealth^  4  Rand. 
329.  In  this  case  he  did  neither,  but  pleaded  pay- 
ment, which  was  a  confession  of  the  record,  and  an 
avoidance  by  new  matter.  The  plaintiff  was  not 
therefore  called  on  to  produce  the  record;  und  any 
variance  between  the  scire  facias  aiid  that  which  he 
did  produce  was  immaterial.  It  is  not  like  an  action 
of  debt  upon  a  bond,  in  which  upon  the  plea  ot  pay- 
ment the  plaintiff*  is  required  to  produce  the  bond. 
Moore  v.  Fenwick^  Gilm,  214.  The  reason  is  that 
inspection  of  the  bond  is  necessary  to  ascertain  the 
dates  and  amounts  of  any  credits  that  may  be  en- 
dorsed, with  a  view  to  the  calculation  of  the  amount 
for  which,  under  our  statute,  judgment  is  to  be  given. 
This  reason  has  no  application  to  the  case  of  a  record. 

The  remaining  grounds  of  error  assigned  founded 
upon  the  instruction  given  to  the  jury,  may  be  con- 
sidered together. 

The  parties  stood  upon  issues  of  payment  in  a  court 
of  law,  and  such  a  court  possesses  no  discretionary 
power  to  refuse  its  aid  to  enforce  a  claim  out  of  de- 
ference to  any  supposed  public  policy  forbidding  the 
assertion  of  stale  demands.  All  that  it  could  do  was 
to  instruct  the  jury  as  to  the  rules  of  law  and  evidence 
by  which  it  was  to  be  governed  in  considering  the 
case.     The  court  must  of  course  in  every  case  take 
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1855.     care  not  to  encroach  upon  the  functions  of  the  jury 
Term,    ^y  withdrawing  from  it  any  question  of  fact  proper 

for  its  determination:  and  if  the  instruction  given  in 

pS^^'  this  case  admitted  of  the  construction  which  has  been 
adm'r  placed  upon  it,  it  might  be  obnoxious  to  the  charge  of 
Stover*8  improperly  trenching  upon  the  province  of  the  jury. 
adm*r.  Such  I  think,  however,  is  not  its  feir  construction. 
Presumptions  are  said  by  a  learned  writer  to  be  of 
two  kinds,  legal  and  artificial^  and  natural.  The  former 
derive  from  the  law  a  technical  or  artificial  oi)eration 
and  effect  beyond  their  mere  natural  tendency  to  pro- 
duce belief  The  latter  act  merely  by  virtue  of  their 
own  natural  eflicacy.  3  Stark.  Ev.  1235.  The  writer 
then  illustrates  by  the  case  of  a  bond  which  has  been 
suflfered  to  stand  for  twenty  years  or  upwards  without 
payment  of  interest  or  other  acknowledgment  of  its 
existence.  In  such  a  case,  satisfaction  of  the  bond  is 
a  legal  presumption.  But  if  a  shorter  period,  even  a 
single  day  less  than  twenty  years  has  elapsed,  the  pre- 
sumption of  satisfaction  from  mere  lapse  of  time  does 
not  arise,  though  in  the  latter  case  it  may  be  inferred, 
where  other  circumstances  render  it  probable;  but  in 
this  case  the  mere  lapse  of  time  possesses  no  artificial 
or  arbitrary  operation,  but  is  left  to  its  mere  natural 
tendency  to  convince  the  minds  of  the  jury  that  the 
debt  has  been  paid.  This  distinction  is  recognized  by 
other  writers.  2  Greenl.  Ev.  §528;  Best  on  Pre- 
sumptions, §  16,  p.  18,  §  137,  p.  187,  §  38,  p.  45.  See 
also  Eldridge  v.  Kxiott,  Cowp.  R.  214;  Hxttary  v.  Wal- 
ler, 12  Ves.  R.  239,  266. 

Now,  in  the  case  of  a  judgment  upon  which  no  pro- 
ceedings have  been  had  for  twenty  years  or  upwards, 
the  legal  presumption  could  only  arise  where  the  party 
was  at  liberty  to  enforce  it  if  he  would.  Where,  how- 
ever, his  hands  are  tied  and  he  is  expressly  prohibited 
to  take  any  measures  for  that  purpose  by  an  injunction 
obtained  by  the  defendants  themselves,  and  the  ob- 
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stacle  thus  interposed  continues  during  the  whole  pe-  1855. 

riod,  this  arbitrary  and  artificial  presumption  would  not  xerm. 
arise  from  the  mere  lapse  of  time,  however  much  that 


might  weigh  with  the  jury  by  its  natural  tendency,  in  p"i^^" 
connection  with  the  other  circumfttances,  to  convince  adm'r 
their  minds  that  the  debt  had  been  satisfied.  And  it  stover's 
is  to  this  distinction  that  the  judge  should  be  under-  ^^'^' 
stood  as  alluding  when  he  speaks  of  the  effect  of  the 
-pendency  of  the  injunction  upon  the  "legal  presump- 
tion of  payment,"  which  would  otherwise  have  arisen 
from  the  lapse  of  time.  Thus  construed,  I  do  not  per- 
ceive that  the  instruction  is  obnoxious  to  any  well- 
founded  objection,  whether  in  any  given  case  this  le- 
gal, artificial  presumption  arises,  is,  I  presume,  matter 
of  law  on  which  the  court  may  pass,  and  in  a  case  in 
which  the  delay  to  proceed  has  grown  out  of  the  act 
of  the  defendants  themselveft,  no  such  legal  presump- 
tion can  be  raised  in  their  favor.  The  efiect  of  the  in- 
junction is,  as  we  have  seen,  to  take  the  case  out  of  the 
operation  of  the  express  statutes  of  limitation ;  and  it 
cannot  be  less  potent  to  withdraw  it  from  the  operation 
of  the  artificial  or  legal  presumption  of  payment  du- 
ring the  same  period. 

But  whilst  the  court  thus  instructed  the  jury  that 
this  legal  presumption  would  not  arise,  it  said  nothing 
from  which  they  should  have  inferred  that  they  were 
not  at  liberty  to  look  into  the  whole  circumstances  of 
the  case  in  connection  with  the  length  of  time  which 
had  been  suffered  to  elapse,  and  from  them  to  infer  and 
find  the  fact  of  payment.  It  left  the  time  elapsed  to 
have  its  proper  and  natural  tendency  to  lead  them,  in 
connection  with  the  death  of  the  parties,  the  failure  to 
take  measures  sooner  to  have  the  injunction  dissolved, 
the  ability  of  the  parties  to  pay,  and  all  the  other  cir- 
cumstances of  the  case,  to  that  conclusion.  It  placed 
the  case  during  the  pendency  of  the  injunction  on  the 
same  footing  as  if  there  had  been  no  injunction,  but 
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1856.11  the  lapse  of  time  had  been  less  than  the  exact  period 
Te"m.    ^^  twenty  years ;  and  in  this  it  seems  to  me  there  was 


Hutson* 


no  error.     If  the   party  apprehended  that  the  jury 
^niS^*  might  mistake  the  true  meaning  of  the  instruction, 
adm'r    and   erroneously  suppose   they  were  restricted   from 
Stover's  Passing  on  the  question  of  payment  upon  a  review  of 
admV.    xhe  whole  circumstances  of  the  case,  it  was  his  duty  to 
apply  to  the  court  for  a  proper  supplemental  instruc- 
tion, which  would  have  guarded  against  any  such  mis- 
apprehension, and   which  we   cannot  suppose   would 
have  been  refused. 

I  am  of  opinion  to  affirm  the  judgment. 

MoNCURE,  J.  I  am  of  opinion  that  the  Circuit  court 
erred  in  instructing  the  jury  "that  the  pendency  of 
the  injunction  cause  repelled  the  legal  presumption 
of  payment  which  would  have  arisen  from  lapse  of 
time,  if  said  injunction  had  not  been  pending."  Un- 
der all  the  circumstances  of  the  case,  I  think  the  jury 
ought  to  have  presumed  that  the  debt  had  been  paid, 
and  ought  to  have  found  a  verdict  for  the  defendant. 
Forty-six  years  elapsed  between  the  date  of  the  judg- 
ment and  the  scire  facias ;  during  which  period  both 
parties  to  the  judgment  died.  For  thirty-eia:ht  years 
the  injunction  case  was  on  the  sleeping  docket  of 
the  County  court,  and  not  an  order  was  taken  in  it; 
not  even  an  order  of  continuance.  Thirty-one  years 
elapsed  after  the  obligee's  administrator  qualified, 
and  before  he  made  a  motion  in  the  case.  There 
was  nothing  to  repel  the  presumption  of  satisfac- 
tion arising  from  this  long  lapse  of  time  and  this  gross 
laches  of  the  obligee  and  his  representative  but  the 
bare  pendency  of  the  injunction  case,  if  pendency  it 
can  be  called.  If  that  fact  be  sufficient  to  repel  the 
presumption  in  this  case,  it  would  be  so  in  any  case ; 
and  no  lapse  of  time,  however  long,  no  laches,  how- 
ever gross,  would  be  a  sufficient  foundation  for  the 
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presumption  of  Batisfaction  of  a  judgment  during  the  1855. 

pendency  of  an  injunction  thereto.     The  pendency  of  r^^^^^ 
the  injunction  in   this  case,  so  tar  from  weakening, 


seems  to  me  to  strengthen  the  presumption  of  satis-  ^"/|^!^' 
faction  of  the  judgment.  If  there  had  been  no  in-  adm'r 
junction,  the  law  would  have  presumed  such  satisfac-  stover's 
tion  from  the  mere  lapse  of  time.  Here  the  presump-  a<^ra'r. 
tion  seems  to  be  strengthened  by  the  additional  facts 
that  equity  was  expressly  reserved  on  the  face  of  the 
judgment;  that  on  the  very  day  on  which  it  was  ren- 
dered it  was  enjoined  on  the  ground  that  it  had  been 
satisfied,  and  that  no  step  was  taken  to  have  the 
injunction  dissolved  for  so  long  a  period  after  the 
cause  was  set  for  hearing.  What  other  inference  can 
be  drawn  from  these  facts  than  that  the  obligee  and 
his  representative  did  not  move  sooner  in  the  matter 
because  they  believed  that  the  injunction  was  well 
founded;  or  because  the  balance  of  the  debt  had  been 
paid  by  the  collection  ot  the  balance  of  the  order 
mentioned  in  the  bill  of  injunction,  or  otherwise? 
How  unjust  and  contrary  to  public  policy  it  would  be, 
after  so  great  laches  on  the  part  of  the  obligee  and  his 
representative,  to  require  the  representative  of  the  ob- 
ligor to  prove  actual  payment  of  a  debt  of  which  he 
had  probably  no  personal  knowledge,  and  when  the 
means  of  doing  so  had  either  ceased  to  exist  or  been 
greatly  diminished  by  lapse  of  time. 

But  it  is  said  that  the  court  only  instructed  the  jury 
that  the  legal  presumption  of  payment  arising  from 
lapse  of  time  was  repelled  by  the  pendency  of  the  in- 
junction; and  that  the  jury  were  still  at  liberty  to 
make  an  actual  presumption  of  payment,  from  all  the 
circumstances  of  the  case,  including  lapse  of  time  as 
one  of  them. 

There  can  be  no  doubt,  I  think,  but  that  the  instruc- 
tion of  the  court  produced  the  verdict  of  the  jury  for 
the  plaintiif.     I  think  the  instruction  was  wrong  in 
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1855.     itself;  and  even  if  right  in  itself,  or  in  the  abstract,  it 
Term.    JTf^islcJ?  ^-^d  was  calculated  to  mislead,  the  jury.    I 

think  it  was  wrong  in  itself.     The  pendency  of  the  in- 

pil^r"'  ju^<^ti^^^  for  more  than  thirty-eight  years,  without  any 
adm'r    step  being  taken  in  the  case,  did  not  repel  but  rather 
Stover's  Strengthened  the  legal  presumption  of  payment  arising 
acim'r.    f^Qm  lapse  of  time.     Almost,  it  could  only  have  tended 
to  repel  the  presumption,  and  should  have  been  left  to 
the  Jury  as  evidence  to  be  weighed  by  them.     And  the 
court  invaded  their  province  in  telling  them  that  it  re- 
pelled the  presumption. 

But  at  all  events,  it  misled  the  jury,  and  was  calcu- 
lated to  have  that  eftect.  They  could  not  be  expected 
to  know  the  difference  between  legal  presumptions  and 
actual  presumptions;  and  when  told  that  the  legal  pre- 
sumption of  payment  arising  from  lapse  of  time  was 
repelled  by  the  pendency  of  the  injunction,  they  !iatu- 
rally  inferred  that  unless  there  was  some  other  e\adence 
of  payment,  they  must  find  a  verdict  for  the  plaintiif. 
If  the  court  had  been  of  opinion  that  while  the  legal 
presumption  wai^  repelled  by  the  pendency  of  the  in- 
junction the  jury  might  still  presume  payment  from  the 
mere  lapse  of  time,  notwithstanding  the  pendency  of 
the  injunction,  it  should  so  have  told  the  jury;  and 
would,  T  think,  so  have  told  them.  It  is  obvious  that 
the  court  wjis  not  of  that  opinion. 

I  incline  also  to  think  that  the  Circuit  court  erred 
in  reversing  the  judgment  of  the  County  court,  and 
that  the  act  of  limitations  was  a  bar  to  the  scire  facias. 
At  least  forty  years  elapsed  between  the  death  of  the 
<lefendant  in  the  judgment  and  the  date  of  the  sdre 
facias  to  revive  it  against  his  administrator,  who  quali- 
fied soon  after  his  death.  There  was  nothing  to 
prevent  the  suing  out  of  the  scire  facias  before.  The 
pendency  of  the  injunction  did  not  prevent  it,  as  has 
been  decided  by  this  court.  Richardson  v.  Pin)fce 
George  Jadices^  11  Gratt.  190.     It  seems  to  follow  as  a 
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consequence,  that  the  right  to  sue  out  the  scire  facids     1855. 
having  accrued  at  the   qualification  of  the  ad  minis-    XCTm. 

trator,  and  not  having  been  suspended  by  the  pendency  

of  the  injunction,  is  barred  by  the  act  of  limitations,  ^ii]^^* 
In  Barker  v.  Millard,  18  Wend.  R.  572,  it  was  held  adm'r 
that  an  injunction  would  not  suspend  the  running  of  stover's 
the  statute,  and  that  the  proper  course  in  such  case  is  adm*r. 
for  the  court  of  chancery  to  restrain  the  defendant 
from  setting  up  the  statute  in  an  action  at  hiw.  The 
case  is  now  provided  for  by  law  in*  Xew  York;  but 
Barker  v.  Millard  arose  betbre  that  law  took  effect.  % 
So  here  the  case  is  provided  for  by  the  Code,  p.  710, 
§13;  but  this  case  arose  before  the  Code  took  effect, 
and  seems  to  be  governed  by  the  same  principle  which 
governed  Barker  v.  Millard.  There  might  be  some 
reason  in  holding  that  an  injunction  would  suspend 
the  running  of  the  statute  to  a  seire  facias  to  revive 
a  judgment  atler  a  year  and  a  day  by  or  against  the 
same  parties,  but  not  to  a  scire  facias  to  revive  a  judg- 
ment when  there  is  a  new  party  to  the  suit.  In  the 
former  case,  the  only  object  of  the  scire  facias  is  to 
have  execution ;  which  cannot  be  issued  in  conse- 
quence of  the  injunction.  In  the  latter,  the  object  is 
to  revive  the  judgment  in  the  name  of  a  person  who 
was  not  a  party  to  it.  As  this  must  be  done,  when 
necessary,  before  an  execution  can  be  issued  upon  the 
judgment,  there  can  be  no  impropriety  in  doing  it 
pending  an  injunction,  so  that  when  it  is  dissolved, 
the  plaintiff*  may  be  in  a  situation  to  sue  out  execution. 
A  judgment  against  a  decedent,  which  is  enjoined, 
especially  where  nothing  is  done  in  the  injunction  suit 
during  the  period  of  limitation,  seems  to  be  both  with- 
in the  letter  and  spirit  of  the  statute,  1  Rev.  Code, 
p.  492,  §17,  which  declared  that  no  action  of  debt 
shall  be  brought  against  an  executor  or  administrator, 
&c.  upon  a  judgment  obtained  against  his  testator  or 
intestate,  nor  shall  any  scire  facias  be  issued  against 
Vol.  XII — 75 
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1855.  any  executor  or  administrator,  &e.  to  revive  such 
Term  judgment  after  the  expiration  of  five  years  from  the 
qualification  of  his  executor  or  administrator,  Ac. ;  and 
all  such  judgments,  after  the  expiration  of  five  years, 
upon  which  no  proceedings  shall  have  been  had,  shall 
be  deemed  to  have  been  paid  and  discharged ;  saving, 
&c.  But  while  this  is  the  strong  inclination  of  ray 
mind,  I  do  not  mean  to  express  a  decided  opinion  upon 
the  question. 

In  regard  to  the  other  questions  arising  in  the  cause, 
I  concur  in  the  opinion  of  Judge  Lee. 

Allen,  P.  and  Daniel  and  Samuels,  Js.  concurred 
in  the  opinion  of  Lee,  J. 

Judgment  affirmed. 


Term. 
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Baltimore  &  Ohio  R.  R.  Co.  t\  McCullough  &  Co.     1855. 

July 

September  8. 

1.  The  contract  between  a  railroad  company  and  one  of  the  con- 

tractors on  its  line  of  improvement  provides  that  the  con- 
tractor shall  not  receive  the  amount  of  the  final  estimate  of 
his  work  nntil  he  shall  release,  under  seal,  all  claims  or  de- 
mands upon  the  company  arising  out  of  the  contract.  The 
contractor  cannot  recover  the  amount  of  the  final  estimate 
until  he  has  executed  the  release :  And  his  attaching  creditor 
at  law  has  no  greater  rights  against  the  company  in  respect  to 
this  final  estimate  than  he  has ;  and  therefore  cannot  recover 
the  amount  unless  the  contractor  has  executed  the  release. 

2.  In  such  case,  the  common  law  court  has  no  authority  to  make 

its  judgment,  against  the  company  operate  as  a  release  under 
seal  by  the  contractor. 

Patrick  McCullough  &  Co.  instituted  an  action  of 
debt  in  the  County  court  of  Marion  against  Patrick 
McDonough,  William  McDonough  and  B.  McDonough, 
for  the  sum  of  five  hundred  and  twenty-five  dollars 
and  twelve  cents.  On  the  same  day  on  which  the 
process  was  issued,  an  attachment  was  sued  out  by 
the  plaintififs  to  attach  the  effects  of  the  defendants  to 
satisfy  the  debt  for  which  the  action  was  brought. 
This  attachment  was  served  on  the  Baltimore  and  Ohio 
Railroad  Company.  There  was  a  judgment  for  the 
plaintiffs  against  the  defendants  in  the  a<3tion. 

The  Baltimore  and  Ohio  Railroad  Company  appeared 
in  obedience  to  the  attachment,  and  answered,  that 
there  was  a  contract  betw^een  them  and  William 
McDonough  for  the  graduation  and  masonry  of  a 
certain  section  of  its  road  in  Marion  county;  and 
that  said  graduation  and  masonry  were  completed 
and  accepted  before  the  service  of  the  attachment. 
That  on  the  final  estimate  of  this  work,  by  the  chief 
engineer  of  the  company,  there  was  due  to  the  said 
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1855.  MeDonough  six  hundred  and  ninety  dollars ;  that  this 
Term.  ^^^^^  ^^  done  under  a  written  contract,  whereby  it 
was  among  other  things  stipulated  between  the  eom- 


more  P^^y  ^°^  ^^^  MeDonough,  that  during  the  progress 
and  Ohio  of  the  work  there  should  be  monthly  estimates,  by  the 
V,  *  engineer,  of  the  work  done,  four-fifths  of  the  value  of 
McCul-  which  should  be  paid  by  the  company ;  and  when  the 
&Co.  work  was  completed  and  accepted  by  the  chief  en- 
gineer, there  should  be  a  final  estimate  of  the  quan- 
tity, value  and  character  of  the  work,  by  the  said 
engineer;  when  the  balance  appearing  to  be  due  to 
the  said  MeDonough  should  be  paid  to  him  upon  his 
giving  a  release  under  seal  to  said  company,  from  all 
claims  or  demands  whatsoever  growing  in  any  manner 
out  of  said  agreement.  That  the  said  six  hundred  and 
ninety  dollars  was  money  found  to  be  due  to  said 
MeDonough  on  the  final  estimate  made  by  the  said 
chief  engineer,  upon  the  work  done  by  the  said  MeDo- 
nough, under  the  contract  aforesaid;  that  the  said 
MeDonough  had  never  signed  the  release  aforesaid; 
and  that  he  had  left  the  commonwealth  and  gone  to 
parts  unknown ;  that  the  company  had  always  been 
ready  to  pay  the  money  upon  the  execution  of  the 
release;  but  that  they  were  not  liable  to  pay  the 
same  until  the  said  release  was  executed  by  the  said 
MeDonough. 

The  County  court  gave  the  plaintifts  a  judgment 
against  the  Baltimore  and  Ohio  Railroad  Company  for 
the  amount  of  their  debt  with  interest,  that  being  less 
than  the  amount  due  from  the  company  to  MeDonough. 
And  it  was  further  ordered  and  adjudged  by  the  court, 
that  their  judgment  should  operate  and  be  of  the 
same  force  and  effect  as  if  the  said  MeDonough  had 
signed  a  release  in  accordance  with  the  contract  made 
with  the  said  company.  From  this  judgment  the 
company  obtained  a  supersedeas  from  the  Circuit  court 
of  Marion  county,  where  it  was  aflirmed.     And  the 
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company  then  applied  to  this  court  for  a  supersedeas^     1855. 
which  was  allowed.  Term. 


Andrew  Hunter^  for  the  appellant.  ^^^ 

A.  F,  Haymond^  for  the  appellees.  and  Ohio 

R.  R.  Co* 

V. 

Lee,  J.  Stipulations  in  a  covenant  or  other  con-  ^cCul- 
tract  are  to  be  regarded  as  dependent  or  independent,  &Oo. 
according  to  the  intention  and  meaning  of  the  parties, 
and  the  good  sense  of  the  case.  Hotham  v.  East  India 
Company,  1  T.  R.  638;  Porter  v.  Shepperd,  6  T.  R.  665; 
Campbell  v.  Jones,  6  T.  R.  570;  Morton  v.  Lamb,  7.  T. 
R.  125.  And  where  an  act  is  to  be  done  by  one  party 
by  way  of  condition  precedent  to  his  right  to  claim 
performance  on  the  part  of  the  other,  he  cannot  claim 
such  performance  without  averring  the  doing  of  such 
act  or  his  readiness  and  offer  to  do  it.  Thorpe  v. 
Thorpe,  Lord  Raym.  662;  Collms  v.  GMs,  2  Burr.  R. 
899 ;  Broekenbrough  v.  Ward's  adm^r,  4  Rand.  352.  So 
where  the  reciprocal  acts  are  concurrent,  and  to  be 
done  at  the  same  time,  neither  party  can  maintain  an 
action  against  the  other  without  averring  performawe 
of  his  own  part  of  the  agreement,  or  that  which  is 
equivalent.  Glazebrook  v,  Woorfroir,  8  T.  R.  366;  Mor- 
ton V.  Lamb,  7  T.  R.  125 ;  Heard  v.  Wadham,  1  East's 
R.  619;  Robertson  v.  Robertson,  3  Rand.  68;  1  Saund. 
820  d;  Roach  v.  Dickinsons,  9  Gratt.  154. 

In  this  case  it  is  plain  the  provisions  in  the  agree- 
ment for  the  execution  of  the  release,  and  the  pay- 
ment of  the  amount  found  due  on  the  final  estimate, 
must  be  regarded  as  mutual  and  dependent.  This  was 
only  to  be  paid  upon  McDonough's  executing  a  release 
under  seal  of  all  claims  and  demands  whatever  against 
the  company  in  any  manner  growing  out  of  the  agree- 
ment. McDonough  can  maintain  no  action  for  the  re- 
covery of  the  amount  of  this  final  estimate  without 
averring  that  he  had  executed  and  delivered  or  tendered 
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1855.    the  required  release.     The  stipulation  for  the  release  is 
Xwim     perfe<?tly  distinct  and  intelligible,  and  must  have  been 
regarded  by  the  parties  as  material.     In  effect,  they 


^^^    made  it  part  of  the  consideration  for  the  payment  of  the 

and  Ohio  final  estimate.     The  company  insisted  on  the  right  to 

y      '  retain  this  until  all  litigation  about  previous  estimates, 

McCul-  the  amount  and  kind  of  work  done,  amount  of  pay- 

&  &.  ments,  &c.  had  ceased,  or  until  the  contractor  should 
release  all  supposed  causes  of  action  that  might  arise 
out  of  the  contract.  It  was  deemed  important  thus 
to  provide  a  means  to  compel  the  contractor  to  assert 
any  claim  he  might  think  he  had  against  the  company 
in  due  time  before  by  the  covering  up  of  the  work  or 
other  causes  it  might  be  impossible  to  ascertain  its 
proper  class,  amount  and  value,  or  to  release  such  sup- 
posed claims  if  he  would  demand  payment  of  the  final 
estimate;  and  the  contractor  submits  to  such  a  provi- 
sion. If  parties  will  deliberately  enter  into  such  a 
stipulation,  no  reason  is  perceived  why  full  eftect  must 
not  be  given  to  it  in  a  court  of  law.  However  strin- 
gent it  may  be,  it  is  neither  immoral  nor  illegal  nor 
tainted  with  any  other  vice  which  should  forbid  the 
aid  of  that  court  to  its  enforcement. 

And  as  the  contractor  could  not  thus  compel  pay- 
ment of  this  final  estimate  without  averring  the  deli- 
very or  tender  of  the  required  release,  neither  can  the 
attaching  creditor,  without  showing  the  same  or  its 
equivalent.  The  latter  comes  in  under  the  former; 
can  claim  only  as  he  can  claim ;  and  must  recover  on 
the  same  terms.  There  is  nothing  in  the  attachment 
law  which  amplifies  or  extends  the  rights  of  a  creditor 
seeking  its  aid  in  the  subject  attached  beyond  those  of 
his  debtor.  To  recover  at  law  on  his  attachment  he 
must  do  or  have  done  what  his  debtor  would  be  re- 
quired to  do  to  entitle  him  to  recover.  The  attach- 
ment law  remits  no  preliminary  duty  required  of  the 
debtor  to  perfect  his  demand,  in  favor  of  the  attaching 
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creditor.     To  do  so  would  be  not  to  enforce  but  to  1856. 

change  the  contracts  of  parties  without  their  consent  x^Mm. 
or  default;  and  this  it  was  neither  the  province  nor 


the  design  of  the  act  to  do.  The  12th  section,  which  ^J^ 
creates  the  lien,  was  intended  to  give  to  the  attaching  and  Ohio 
creditor  a  preference  over  all  others  acquiring  rights  *  v.  | 
to  the  subject  after  the  levy  of  his  attachment  by  McCul- 
transfer  or  otherwise  from  the  party  or  by  legal  pro-  &  O). 
cess.  It  was  not  designed  to  take,  from  the  garnishee 
any  previous  right  which  he  had,  nor  to  subject  him  to 
any  recovery  under  the  attachment  from  which  by  the 
terms  of  his  contract  he  was  exempt  until  performance 
by  the  other  party  of  his  part  of  the  agreement.  The 
case  of  Doe  ex  dem.  Mitchinson  v.  Carter^  8  T.  R.  57, 
and  Ibid.  300,  cited  by  the  counsel,  seems  to  have 
been  decided  purely  on  the  question  of  the  meaning  of 
the  covenant  and  the  intention  of  the  parties.  It  was 
there  held  that  the  levy  of  an  execution  upon  a  lease 
containing  a  covenant  against  letting,  selling,  assign- 
ing, &e.  with  a  clause  of  re-entry  in  case  of  breach, 
created  no  forfeiture  because  not  so  intended ;  all  the 
terms  of  the  lease  pointing  to  some  act  to  be  done  by 
the  tenant  himself.  It  was  not  upon  the  notion  that 
the  rights  of  the  creditor  were  in  any  wise  amplified  or 
enlarged.  And  all  the  judges  were  agreed  that  a  cove- 
nant might  be  inserted  in  a  lease  which  would  prevent 
the  term  from  passing  under  a  commission  of  bank- 
ruptcy, or  being  levied  on  under  an  execution  against 
the  tenant.  As  said  by  Lord  Kenyon,  '*  a  grant  of  an 
estate  prima  fade  carries  with  it  all  legal  incidents ; 
but  modus  et  convendo  vincunt  legeni^  and  parties  to  a 
contract  may  model  it  in  what  manner  they  please." 
Ibid.  61.  This  latter  remark  applies  with  ftill  force  to 
the  present  case. 

A  judgment  for  the  whole  amount  of  the  final  esti- 
mate, even  if  fully  paid,  would  not  amount  to  such  a 
release  as  would  fill  the  terms  of  that  required  by  the 
contract.     It  could  serve  as  a  bar  pro  tanto  only:  it 
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1855.     would  he  no  bar  to  an  action  for  other  alleged  breacheis 
Term.    ^^   ^'*^  contract.      This  would  be  true  if  the  action 
were  at  the  suit  of  the  party  himself;  a  fortiori  the 


Balti- 


more   judgment  on   the  attachment   could  only   bar  for  sc* 

and  Ohio  much.     Beyoiid  this  the  debtor  in  the  attachment  suit 
R  R    Co 

v\     'would  clearly  not  be  bound.     It  would  be  unjust  he 

McCul-   should  be.     The  attachinsr  cre<litor  has  no  interest  in 
lough 
&Co.     the   subject   beyond    his   demand.      If  the   garnishee 

admits  funds  to  that  amount  or  the  jury  tinds  them, 
he  looks  no  further  but  takes  his  judgment  accord^ 
ingly.  He  is  not  concerned  to  contest  whether  his 
debtor  have  not  further  demands  against  the  garnishee; 
and  the  judgment  against  the  latter  ascertains  that 
there  is  so  much  at  least  in  his  hands,  but  not  (as 
against  the  debtor)  that  there  may  not  be  more.  But 
the  party  was  entitled  to  release  not  only  for  the 
final  estimate,  but  for  all  other  causes  of  action  what- 
ever arising  out  of  the  contract:  and  this  certainly  he 
would  not  gain  by  a  ju<lgment  for  a  part  of  the  final 
.  estimate  only,  as  this  judgment  in  fact  is.  And  the 
release  was  to  be  under  the  seal  of  the  [jarty  :  tta 
scripta  est,  and  although  if  a  contract  be  by  parol,  it 
may  before  breach  be  waived  by  parol,  yet  after 
breach,  a  release  to  operate  as  such  in  a  court  of  law 
must  be  by  instrument  under  seal.  Bui.  N.  P.  152; 
Chit.  Cont.  778;  Bender  v.  Sampsof},  12  Miuw.  R.  44; 
Crawford  v.  MiUspaugh,  13  John.  R.  87. 

Xor  does  the  declaration  appended  to  the  judgment, 
that  it  is  to  have  the  force  and  eftect  of  a  release  exe- 
cuted in  accordance  with  the  contract,  give  to  it  any 
different  character  or  operation.  The  court  had  no 
power  in  this  summary  mode,  to  terminate  and  cancel 
the  contract  as  to  either  of  the  parties.  Whether  the 
debtor  had  or  had  not  other  and  further  demands 
against  the  garnishee  beyond  the  amount  sequestered, 
was  not  in  issue  in  the  proceeding,  and  without  ascer- 
taining that  he  had  not,  no  court  could  undertake  to 
absolve  the  company  from  its  entire  liability.     But  a 
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court  of  law  possesses  no  such  power  to  enlarge  and  1855. 

extend  the  operation  of  its  judgment,  and  of  its  own  Term, 
motion  to  assign  to  it  a  specific  character  and  eftect. 


Balti- 


Its  judgment  still  has  its  regular  and  legal  operation     ^^^^ 
only,  which  is  to  bar  the  debtor  of  his  action  against  and  Ohio 
the  garnishee  to  the  extent  of  the  amount  thereby  re-       y. 
covere<l.     Beyond  this  he  is  in  no  manner  bound ;  and  McCol- 
the  attempt  to  make  the  judgment  operate  as  a  full     &  Co. 
release  of  all  causes  of  action  against  the  garnishee 
under  the  contract,  to  overcome  the  objection  of  the 
want  of  the  release  stipulated  for  in  the  contract,  was  a 
mere  nullity. 

That  the  lien  of  the  attachment  cannot  be  enforced 
without  rendering  a  judginent  against  the  garnishee, 
can  be  no  reason  why  his  legal  rights  should  be  in- 
vaded ;  nor  can  it  give  the  court  power  to  render  a 
judgment  against  him,  when  according  to  the  terms  of 
his  contract  he  was  not  liable  to  such  judgment.  That 
the  debtor  might  improperly  withhold  the  release  for 
the  purpose  of  batfling  his  creditors,  or  that  he  and 
the  garnishee  might  collude  to  prevent  them  from 
reaching  the  effects  in  the  hands  of  the  latter,  cannot 
authorize  a  court  of  law  either  to  disregard  the  terms 
of  the  contract  between  the  garnishee  and  the  debtor, 
or  to  substitute  a  discharge  by  its  judgment  for  the 
release  under  seal  required  as  the  condition  of  the  pay- 
ment of  what  may  be  due.  From  whatever  motive  the 
release  be  withheld,  the  remedy  of  the  creditor  must 
be  sought  in  another  forum. 

I  am  of  opinion  to  reverse  the  judgment  and  dis- 
charge the  attachment. 

The   other   judges    concurred    in    the    opinion   of 

Judgment  reversed. 
•    Vol.  XII— 76 


Term. 
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1855.      McGiNNis  V.  The  Washington  Hall  Association. 
July 

September  8. 

A  notice,  given  at  8  P.  M.  to  take  a  deposition  between  8  and  9  A. 
M.  of  the  next  day,  in  the  city  where  both  parties  and  their 
counsel  reside,  would  generally  be  reasonable  notice.  And  such 
notice  given  directly  the  plaintiff  learned  the  witness  would 
leave  for  a  distant  ^tate  on  the  next  evening  by  3  o'clock,  and 
would  not  return  again,  is  sufficient,  though  a  court  was  in  ses- 
sion in  the  city  at  the  time,  and  though  the  defendant,  who  is 
an  attorney,  and  his  counsel,  had  been  occupied  as  counsel  in  a 
cause  on  the  day  of  the  notice,  and  were  to  be  and  were  so  occu- 
pied on  the  next  day,  so  that  they  could  not  attend  to  the  taking 
of  the  deposition. 

This  was  an  action  on  the  case  in  the  Circuit  court 
of  Ohio  county,  brought  by  Dorrance  McGinnis  against 
the  Washington  Hall  Association,  for  injury  done  to 
the  wall  of  plaintiff 's  house,  by  digging  on  the  adjoin- 
ing lot.  On  the  trial  the  plaintiff*  offered  to  introduce 
in  evidence  the  deposition  of  Michael  Keafe,  which 
had  been  taken  de  bene  esse^  which  was  objected  to  by 
the  defendant  on  the  ground  of  the  insufficiency  of  the 
notice.  The  court  sustained  the  objection,  and  ex- 
cluded the  deposition;  and  the  plaintiff  excepted. 
The  notice  was  given  to  M.  Nelson,  the  president  of 
the  Washington  Hall  Association,  at  8  o'clock  P.  M. 
on  the  18th  of  November  1852,  that  on  the  next  day 
between  the  hours  of  8  and  9  o'clock  A.  M,  the  depo- 
sition would  be  taken  at  the  office  of  Sherrard  Clemens 
in  the  city  of  Wheeling.  At  the  hour  of  8  o'clock  A. 
M.  the  deposition  was  commenced,  when  Fitzhugh,  one 
of  the  counsel  for  the  defendants,  who  was  then  pre- 
sent, objected  to  it,  on  account  of  the  insufficiency  of 
the  notice,  and  the  inability  of  the  defendant  and  de- 
fendant's counsel  to  attend;  but  the  deposition  was 
taken. 
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It  appeared  on  the  hearing  of  the  objection,  that  M.      1865. 

Nelson  was  a  practicing  lawyer  in  the  courts  of  Ohio    rp^^ 

county,  and  was,  on  the  morning  of  the  19th  of  No- 

vember  1H62,  reqfuired  to  be  in  court  to  attend  to  the  ^^^g^' 

business   of  his   clients;  but  that  the   court  did   not       v. 

The 
meet  until  9  o'clock  A,  M.     And  that  Fitzhugh,  who    waeh- 

appeared  for  the  defendant  at  the  time  and  place  of  ^5?*?/^ 

taking  the  deposition,  informed  the  notary  who  took  Associa- 

it,  that  the  defendant's  counsel  were  unable  to  attend     ^^°* 

to  the  taking  at  the  time  and  place,  on  behalf  of  the 

defendant:  Audit  was  proved  that  the  said  counsel, 

including  said  M.  Nelson,  were  on  that  day  engaged  in 

court  in  the  trial  of  a  case,  and  had  been  so  engaged 

on  the  day  previous. 

On  the  other  hand,  it  appeared  that  the  witness  Keafe 
was  about  to  go  to  the  state  of  Louisiana,  and  so  in- 
formed the  plaintift*'s  counsel ;  and  that  as  soon  as  the 
counsel  was  informed  of  his  intended  removal,  the  no- 
tice was  given.  That  he  was  Absent  at  the  time  of  the 
trial,  and  had  been  absent  since  the  taking  of  the  depo- 
sition; he  having  left  Wheeling  about  §  or  4  o'clock  of 
the  afternoon  of  the  day  it  was  taken,  and  having  in- 
formed plaintiff's  counsel  that  he  had  taken  his  pas- 
sage on  a  boat,  and  would  remain  no  longer. 

There  was  a  verdict  and  judgment  for  the  defendant : 
whereupon  McGinnis  applied  to  this  court  for  a  mper- 
sedeaSy  which  was  awarded. 

Jacoby  for  the  appellant. 
JRusselly  for  the  appellee. 

MoNCURE,  J.  The  only  question  in  this  case  is, 
whether  the  Circuit  court  erred  in  excluding  the  depo- 
sition of  Michael  Keafe,  on  the  ground  ot  insufficiency 
of  the  notice  under  which  it  was  taken? 

The  law  requires  that  "  reasonable  notice  shall  be 
given  to  the  adverse  party  of  the  time  and  place  of 
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1855.    taking  even-  deposition."     Code,  eh.  176,  §  30,  p.  666. 

Term.    What  is  reasonable  notice,  is  no  where  defined  in  the 

law,  and  cannot  well  be  defined,  but  must  depend  on 

nis      ^^^  circumstances  of  each  case. 

V.  A  notice  served  at  8  o'clock  P.   M.  of  the  takincr 

The  ... 

Wash-    ^*  ^  deposition,  between  the  hours  of  8  o'clock  and 

'iT^T    ^  <>'<^'<^ck  A.  M.  of  the  succeeding  day,  at  a  certain 
AflBocia-  place  in  the  same  city  in  which  both  the  parties  and 
'^°"     their  counsel  resided,  (as  in  this  case,)  would  ordina- 
rily be  sufficient. 

But  the  deposition  in  this  case  was  taken  during  a 
term  of  one  of  the  courts  of  Ohio  county,  whose  ses- 
sion was  in  the  city  of  Wheeling.  And  Mr.  Nelson, 
president  of  the  Washington  hall  association,  on  whom 
the  notice  was  served,  and  who  is  a  practicing  attor- 
ney in  the  said  courts,  and  was  one  of  the  counsel  of 
the  association  in  this  case,  and  Mr.  Fitzhugh,  another 
of  said  counsel,  were  engaged  in  court  on  the  day  on 
which  the  deposition  was  taken,  and  had  been  so  en- 
gaged on  the  previous  day,  in  the  trial  of  causes; 
though  the  coivrt  did  not  meet  before  9  o'clock  A.  M. 
And  the  said  Fitzhugh  attended  at  the  commencement 
of  the  taking  of  the  deposition,  which  was  at  8  o'clock 
A.  M.  and  objected  to  the  reading  of  it,  "on  account 
of  the  insufficiency  of  the  notice,  and  the  inability  of 
the  defendant  and  defendant's  counsel  to  attend  at  the 
taking  thereof."  Under  these  circumstances,  if  there 
had  been  no  other  materially  affecting  the  case,  it 
would  have  been  proper  to  have  postponed  the  taking 
of  the  deposition  to  a  more  convenient  period. 

But  there  were  other  most  material  circumstances. 
The  witness  was  about  to  remove  to  a  far  distant  state, 
had  taken  his  passage  on  a  boat,  and  would  remain  no 
longer;  left  the  city  about  3  or  4  o'clock  P.  M.  of  the 
day  on  which  his  deposition  was  taken.  As  soon  as 
the  plaintiff^'s  counsel  was  informed  by  the  witness  of 
his   intended   removal,   the   notice   was   a^iven.     And 
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about  8  o'clock  A.  M.  of  the  next  day,  the  plaintiff*  1856. 

again  notified  the  president  of  the  association  that  he  xJJ^. 
was  about  to  take,  and  would  take  the  deposition. 


The  plaintiff,  upon  being  informed  that  the  witness  /^n^^*^* 


was  about  to  remove*  from  the  state,  had  a  right  to  v. 
take  his  deposition  before  his  removal.  Otherwise,  he  wash- 
might  have  lost  the  benefit  of  the  evidence  altogether,  ^Tf^S" 
by  the  death  of  the  witness  or  his  removal  to  parts  Associa- 
unknown;  or  at  least,  might  have  been  subjected  to  "* 
much  trouble  and  expense  in  ascertaining  the  place  of 
his  future  residence,  and  taking  his  deposition  there. 
It  was  obviously  for  the  benefit  of  both  parties  to  take 
the  deposition  in  the  city  in  which  they  and  their  coun- 
sel all  lived.  The  plaintiff*  gave  the  notice  as  soon  as 
he  was  informed  of  the  necessity  of  taking  the  deposi- 
tion, and  gave  the  longest  notice  which  it  \\m  then  in 
his  power  to  give.  He  fixed  upon  a  time  and  place 
for  taking  it,  as  convenient  as  possible  to  the  defend- 
ant, and  did  everything  in  his  power  to  enable  the  de- 
fendant's counsel  to  attend.  If  they  could  not  attend, 
the  defendant  ought  to  have  employed  other  counsel 
for  that  purpose,  rather  than  the  plaintiff*  should  be 
subjected  to  the  risk  of  losing  his  evidence,  or  at  least 
to  the  trouble  and  expense  of  taking  the  deposition  in 
a  distant  state.  Other  counsel  could  no  doubt  have 
been  readily  retained  in  the  city  of  Wheeling;  and  the 
defendant  had  ample  time  for  that  purpose  after  the 
notice  was  served. 

But  it  was  argued  by  the  defendant's  counsel  in  this 
court,  that  the  notice  was  not  reasonable,  if  the  defend- 
ant did  not  know  that  the  witness  was  about  to  remove 
from  the  state;  that  it  does  not  appear  that  the  defend- 
ant had  such  knowledge ;  and  that  it  devolved  on  the 
plaintiff'  to  have  given  the  information. 

It  does  not  appear  that  the  defendant  or  its  officers 
or  counsel  had  not  this  information ;  and  the  fair  pre- 
sumption, I  think,  is,  that  they  had.     It  does  not  ap- 
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1855.     pear  that  the  feet  was  concealed,  or  that  there  was 
Term.    ^^Y  <'onceivable  motive  for  concealing  it.      It  might 
have  been  reasonablv  inferred  from  the  fects  that  the 


McGin- 


jjjg      witness  was  probably  neither  aged  nor  infirm,  that  the 

V.       trial  was  not  to  take  place  for  some  time,  and  that 
The 
Waflh-    there  was  no  other  apparent  or  plausible  motive  for 

'iTlT    ^'^^"S  ^^^  deposition.     Can  it  be  believed  that  Mr. 

ABsocia-  ^Nelson  did  not  enquire,  when  the  notice  was  served 
^^^'  on  him,  or  when  he  was  again  notified  the  next  day  of 
the  taking  of  the  deposition,  why  it  was  taken  at  that 
time,  or  whether  it  could  not  be  postponed?  Can  it 
be  believed  that  Mr.  Fitzhugh  did  not  make  such 
enquiries  when  he  attended  at  the  commencement  of 
the  deposition?  Can  it  be  believed  that,  if  made, 
they  were  not  truly  answered  by  the  plaintifi[,  or  his 
counsel,  or  the  notary?  Or  if  not  truly  answered, 
that  the  fact  would  not  have  been  stated  in  the  excep- 
tion taken  at  the  time,  or  in  the  bill  of  exceptions 
taken  on  the  trial?  Mr.  F.  did  not  ask  for  a  posti)one- 
ment  of  the  time  for  taking  the  deposition,  as  he  would 
undoubtedly  have  done  if  he  had  not  known  that  the 
witness  was  about  to  leave  the  state,  and  that  such 
postponement  was  therefore  impossible.  He  placed 
his  objection  on  the  broad  ground  that  the  notice  was 
insuflicient,  notwithstanding  the  circumstances  under 
which  the  deposition  was  taken :  And  on  that  ground 
only  the  objection  was  taken  at  the  trial.  The  pur- 
port of  the  objection  was,  that  under  no  circumstances 
could  the  deposition  be  taken  upon  so  short  a  notice, 
and  during  the  term  of  a  court  in  which  the  defendant's 
counsel  were  professionally  engaged.  The  plaintiff 
had  a  right  so  to  regard  the  objection,  and  was  not 
called  upon  to  show  that  the  defendant  had  know- 
ledge of  the  intended  removal  of  the  witness.  The 
defendant  certainly  knew  at  the  time  of  the  trial  that 
the  deposition  had  been  taken  on  account  of  the 
intended  removal  of  the  witness;  and  if  it  was  intended 
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to  object  to  the  sufficiency  of  the  notice  upon  the  1855. 
ground  that  the  plaintiff  did  not  inform  the  defen-  x^jl^, 
dant  of  that  fact,  the  ground  should  have  bean  stated 
specifically  in  the  bill  of  exceptions.  And  then  he 
might  have  removed  it  by  proof,  whereas  he  would 
be  taken  by  surprise  if  the  ground  could  be  taken  for 
the  first  time  in  this  court. 

But  the  plaintiff  was  under  no  obligation  to  give 
such  information,  provided  he  was  guilty  of  no  fraudu- 
lent concealment,  which  is  not  pretended.  He  was 
bound  only  to  give  reasonable  notice  of  the  time  and 
place  of  taking  the  deposition;  which,  under  all  the 
circumstances,  I  think  he  did.  If  it  can  be  necessary 
to  cite  authorities  in  support  of  the  views  I  have  ex- 
pressed, I  think  the  cases  in  Vinal  v.  Burrlll^  16  Pick. 
401,  and  Allen  v.  Perkins^  17  Id.  369,  referred  to  by  the 
counsel  of  the  plaintiff,  are  sufficient  for  the  purpose. 

I  am  for  reversing  the  judgment,  setting  aside  the 
verdict,  and  remanding  the  cause  for  a  new  trial. 

The  other  judges  concurred  in  the  opinion  of  Mon- 
CURE,  J. 

Judgment  reversed. 
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1855.  Armstron<;'s  heirs  v.  Walkup  d-  ai*. 

Jnly 

'r^""-  September  11. 

1.  Upon  the  coming  of  age  or  marriage  of  a  ward,  or  the  death  of 

the  guardian,  the  guardianship  terminates;  and  from  that 
time  only  simple  interest  is  to  be  charged  on  any  balance  then 
in  his  hands,  or  which  he  afterwards  received. 

2.  The  estate  of  the  ward  having  come  into  the  possession  of  the 

guardian,  his  bond  of  office  binds  him  in  his  lifetime,  and  bis 
estate  after  his  death,  for  the  interest,  hires  and  profits  received 
by  him,  whether  received  before  or  after  the  expiration  of  his 
authority  as  guardian.  But  from  the  termination  of  the 
guardianship,  the  same  to  be  accounted  for  on  the  ordinary 
principles  governing  accounts  between  debtor  and  creditor. 

3.  A  guardian  is  not  to  be  charged  interest  upon  the  moneys  re- 

ceived by  him  from  the  day  it  is  received ;  but  he  i?  to  be 
allowed  six  months  in  which  to  invest  it. 

4.  A  guardian  retains  his  female  wards  in  his  family,  and  treats 

them  as  his  children,  but  they  are  required  to  work  as  chil- 
dren might  be;  though  the  condition  of  his  family  did  not 
require  tlieir  services.  The  guardian  is  to  be  allowed  a  reason- 
able compensation  for  their  board  and  clothing ;  and  he  is  not 
to  be  charged  for  their  services. 

This  is  the  secjuel  of  the  ease  of  Armstrong's  heh^s  v. 
Walktfp  ^f  others,  9  Gratt.  372.  When  the  cause  went 
back  to  the  Circuit  court,  that  court  made  an  order 
directing  a  commissioner  to  state  and  report  an  account 
between  the  [»arties  in  accordance  with  the  decree  of 
the  Court  of  appeals. 

The  commissioner  stated  the  accounts  of  the  three 
wards  separately.  He  allowed  the  guardian  sixty 
dollars  a  year  for  the  maintetiance  of  each  of  them, 
but  charged  him  for  their  labor  after  they  were  twelve 
years  old,  at  seventeen  dollars  and  fifty  cents  a  year. 
The  guardian's  accounts  are  brought  down  to  Novem- 
ber 26th,  1846,  the  death  of  the  guardian,  and  simple 
interest  upon  the  amount  then  due  is  charged.     These 
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statements  are  made  upon  the  evidence  in  the  record  1855. 

when  the  case  was  before  this  court.     According  to  Term, 
this  statement  of  the  accounts,  there  was  due  to  Sarah 


Jane  Elliott,  on  the  26th  of  November  1846,  nine  hun-  g^^^g 
dred  dollars  and  thirty-six  cents,  with  interest  from  that    heirs 
date.     There  was  due  at  the  same  date  to  Ann  Eliza,  Walkup 
the  wife  of  the  plaintift  Walkup,  eight  hundred  and  se-    ^  *^^- 
venty-two  dollars  and  twenty-two  cents;  and  he  being 
charged  with  the  sum  of  one  thousand  two  hundred 
and  seventy-nine  dollars  and  nine  cents,  paid  to  him 
by  the  administrators  of  Armstrong  on  the  9th  of  Oc- 
tober, 1847,  the  amount  due  this  ward  was  then  extin- 
guished, and  there  remained  a  balance  of  three  hundred 
and  thirty-five  dollars  and  twenty  cents,  to  be  applied 
as  a  credit  upon  the  amount  due  Elizabeth  M.  Elliott, 
of  whom  Walkup  had  qualified  as  guardian,  leaving 
the  amount  due  to  her  at  this  last  date,  of  five  hundred 
and  fifty-nine  dollars  and  two  cents. 

After  the  cause  went  back,  both  the  plaintifts  and 
the  defendants  took  testimony  in  relation  to  the  ser- 
vices rendered  by  the  wards  in  their  guardian's  family. 
It  was  proved  that  the  guardian  and  his  wife  were 
industrious  people,  and  allowed  no  idlers  about  them; 
and  that  the  girls  worked  in  the  family.  Several  wit- 
nesses estimated  their  services  at  a  dollar  a  week,  or 
fully  equal  to  the  expense  of  their  maintenance  after 
they  were  twelve  years  old.  But  it  was  also  proved 
that  Armstrong's  white  family,  besides  his  wards,  con- 
sisted only  of  himself  and  wife ;  and  that  he  had  a  ne- 
gro woman  with  three  or  four  children,  some  of  them 
females  about  the  age  of  the  wards,  and  able  to  work ; 
and  that  the  wards  were  treated  with  kindness  and, 
affection  by  Armstrong  and  his  wife;  indeed  as  if  they 
had  been  their  own  cliildren. 

Upon  this  new  evidence,  the  plaintiffs  insisted  that 
the  commissioner  should  make  a  statement  of  the  ac- 
VoL.  XII — 77 
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1855.    counts,  disallowing  any  compensation  for  the  mainte- 
Term.    ^^^^^^^  ^f  ^^^  wards  beyond  their  own  services.     This 


statement  was  made ;  and  according  to  it,  there  was 

suing^s  ^^"^  *^  ^^^^^  '^^^^^  Elliott,  on  the  26th  of  May,  1847, 
heirs     one  thousand  five  hundred  and  sixty-three  dollars  and 
Walkup  forty-six  cent'',  with  interest  thereon  from  that  date. 
&als.    There  was  due  at  the  same  date  to  Ann  Eliza,  the  wife 
of  the  plaintiff  Walkup,  one  thousand  three  hundred 
and  ninety  dollars  and  thirty-one  cents,  leaving  still 
due  to  her,  after  crediting  the  sum  of  one  thousand 
two  hundred  and  seventy-nine  dollars  and  nine  cents, 
the  sum  of  one  hundred  and  eleven  dollars  and  twenty- 
two  cents,  with  interest  from  that  date ;  and  there  was 
due  at  the  same  date  to  Elizabeth  M.  Elliott,  one  thou- 
sand two  hundred  and  forty  four  dollars  and  tw^enty- 
eight  cents,  with  like  interest. 

The  commissioner  also  stated  an  account  of  the  ad- 
ministration upon  Armstrong's  estate,  in  which  he 
charged  the  administrators  with  the  amount  of  two 
bonds  which  had  been  executed  to  Armstrong  in  his 
lifetime  by  William  and  Elijah  May,  for  the  purchase 
money  of  land ;  and  which  the  administrators  stated 
the  obligors  had  refused  to  pay,  because  there  was  a 
controversy  as  to  the  title  to  the  land ;  and  he  disal- 
lowed a  credit  ibr  the  amount  of  a  bond  which  they 
had  paid  in  1851.  The  amount  reported  in  the  hands 
of  the  administrators  on  the  16th  of  October  1854,  was 
ouQ  thousand  one  hundred  and  ninety  dollars  and  tbr- 
ty-one  cents  of  principal,  and  four  hundred  and  forty- 
seven  dollars  and  twenty-six  cents  of  interest. 

The  plaintifts  excepted  to  the  report  of  the  coramis- 
.  sioner,  because  commissions  were  allowed  to  the  guar- 
dian ;  and  to  the  first  statement,  because  no  allowance 
was  made  for  the  services  rendered  by  the  wards. 

The  heirs  of  Armstrong  excepted  to  the  second 
statement  of  the  commissioner:   1st,  Because  it   was 
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not  authorized  by  the  decree  of  the  Court  of  appeals.  1855. 

2d.  Because  only  fifty  dollars  a  year  was  allowed  for  xerm. 
the  support  of  the  wards  until  they  were  twelve  years 


old.     And  3d.   Because  no  allowance  was  made  for  gtrong»g 
their  maintenance  after  the  ao^e  of  twelve.  heire 

The   administrators   excepted :     1st.   Because    they  Walkup 
were  not  allowed  a  credit  for  the  amount  of  the  bond    ^^^• 
paid  oft  by  them  in  1851.      2d.  Because  they   were 
charged  with  the  two  bonds  of  the  Mays. 

The  cause  came  on  to  be  heard  in  October  1854, 
when  the  court  overruled  the  exceptions  of  the  defen- 
dants, and  the  first  exception  of  the  plaintiff';  and  sus- 
taining the  second  exception  of  the  plaintiff,  adopted 
the  second  statement  of  the  commissioner,  and  decreed 
in  favor  of  the  plaintiffs  for  the  sums  found  due  to 
them  respectively  by  that  statement.  And  unless  the 
same  should  be  paid  within  thirty  days  from  the  date 
of  the  decree,  the  sheriff*  of  the  county  was  appointed 
a  commissioner  to  sell  upon  the  terms  stated  in  the 
decree,  so  much  of  the  land  of  Armstrong  in  the  bill 
and  proceedings  mentioned,  as  should  be  suflicient  to 
pay  off*  the  debts,  interest  and  costs  decreed  to  the 
plaintiffs.  And  the  exceptions  taken  by  the  adminis-. 
trators  were  overruled;  the  court  being  of  opinion 
that  the  questions  raised  by  these  exceptions  were  con-  ' 
eluded  by  the  decree  of  the  Court  of  appeals.  From 
this  decree  the  heirs  of  Armstrong  applied  to  this 
court  for  an  appeal,  which  was  allowed. 

Smith  and  McPherson^  for  the  appellants. 
Price^  for  the  appellees. 

Samuels,  J.  delivered  the  opinion  of  the  court : 
The  court  is  of  opinion,  that  the   decree  of  this 
court,  rendered  in  this  cause  when  formerly  here  upon 
appeal,  did  not  preclude  the  administrators  of  John 
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1855.     Armstrong  deceased  from  showing  that  a  portion  of 

Term.    *^^  assets  with  which  they  were  charged  had  become 

unavailable  without  default  of  the  administrators,  and 

stromr's  ^^^^^^^^^^  ^^^  proper  credits  for  the  estate ;  nor  from 

heirs     showing  any  proper  debits  to  the  estate  for  monej'  paid 
-Walkup  ^^  discharge  of  debts  due  from  their  intestate,  which 

&  als.  }ja(j  been  omitted  from  the  account,  without  default  in 
the  administrators ;  and  that  the  Circuit  court  erred  in 
holding  the  said  administrators  concluded  by  the  de- 
cree of  this  court  from  asking  relief  against  the  errors 
alleged  to  exist  in  these  particulars. 

The  court  is  further  of  opinion,  that  upon  the 
arrival  at  full  age  or  marriage  of  the  wards  respec- 
tively, or  upon  the  death  of  John  Armstrong,  his 
authority  as  guardian  ceased ;  and  that  from  the  ter- 
mination of  the  guardianship,  the  account  between 
the  several  wards  and  John  Armstrong  in  his  lifetime, 
or  his  estate  after  his  death,  should  be  taken,  charging 
simple  interest  on  any  balance  then  in  hand  and  on 
money  thereafter  received,  on  the  ordinary  principles 
governing  accounts  between  debtor  and  creditor,  as 
contradistinguished  from  the  principles  governing  ac- 
counts between  guardian  and  ward,  during  the  guar- 
dianship. 

The  court  is  ftirther  of  opinion,  that  as  the  money 
of  the  ward  derived  from  the  estate  ot  their  mother, 
their  slaves  and  land,  came  to  'the  hands  of  John 
Armstrong  as  guardian,  his  bond  of  office  bound  him 
in  his  lifetime,  and  his  estate  after  his  death,  for  the 
interest,  hires  and  rents  respectively  received  by  him, 
whether  received  before  or  after  the  expiration  of  his 
authority  as  guardian.  So  much  thereof  as  was  re- 
ceived whilst  his  office  continued,  to  be  accounted 
for  as  guardian  up  to  the  time  he  ceased  to  be  guar- 
dian; and  thereafter  the  balance  then  in  hand,  and 
any  interest,  hires  or  rents  thereafter  received,  to  be 
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accounted  for  on  the  ordinary  principles  governing    1855. 
accounts  between  debtor  and  creditor.  Term. 

The  court -is  further  of  opinion,  that  the  estate  of* 


John  Armstrong  should  not  be  charged  with  interest  gt^J^g's 
on  the  several  sums  of  money  received  as  principal,    heirs 
interest,  hires  or  rents  from  the  day.  of  the  receipt  Walkup 
thereof,  but  should  be  allowed  six  months  in  which  to    ^*^^- 
make  investments. 

The  court  is  further  of  opinion,  that  the  credit  al- 
lowed to  Armstrong's  estate  for  the  board  and  clothing 
of  his  several  wards,  is  reasonable,  and  was  properly 
allowed ;  and  further,  that  no  charge  should  be  allowed 
to  the  several  wards  for  services  rendered  to  their 
guardian  whilst  living  in  his  family;  that  the  condi- 
tion of  the  guardian's  family  did  not  require  the  ser- 
vices of  these  hired  girls  in  its  domestic  affairs,  so  that 
those  services  were  of  but  little  value  to  him.  The 
guardian  being  charged  by  law  with  the  custody  of 
the  persons  of  his  wards,  they,  being  females,  were 
properly  retained  by  him  in  his  own  family,  and  should 
not  have  been  hired  or  bound  apprentices  to  strangers, 
unless  necessity  had  required  it.  The  labor  performed 
by  the  wards  had  the  effect  of  instructing  them  in  arts 
and  skill  which  will  be  useful  to  them  through  life; 
they  should  not  be  permitted  to  allege  that  the  guar- 
dian, under  the  circumstances,  should  have  hired  them 
out,  or  bound  them  apprentices,  and  not  having  done 
so,  be  charged  for  services  rendered.  A  due  regard 
for  the  proper  custody  of  their  persons  should  not  be 
overlooked  for  any  pecuniary  consideration  whatever, 
much  less  for  any  value  attached  to  their  services. 

Thus  the  court  is  of  opinion  that  the  decree  of  the 
Circuit  court  is  erroneous.  It  is  therefore  adjudged, 
ordered  and  decreed,  that  the  same  be  reversed  and 
annulled,  and  that  the  appellees  do  pay  to  the  appel- 
lants their  costs   in   this   court   expended;  and  that 
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1855.  the  cause  be  remanded,  with  directions  to  have  the 
Term,  accounts  reformed  upon  the  principles  of  this  decree, 
upon  the  materials  now  in  the  record,  and  upon  such 
further  proof  only  as  may  be  taken  to  show  at  what 
periods- Armstrong's  wards  severally  ceased  to  be  uu- 
der  his  control  as  guardian,  by  their  arrival  at  full  age 
or  marriage,  or  by  the  death  of  Armstrong.  Which 
is  ordered  to  be  certified,  &c. 

Decree  reversed. 


Term. 
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Pryor  r.  KUHN.  1855. 

July 

September  11. 

In  an  action  at  law,  the  parties  waive  a  trial  by  jury,  and  submit 
the  whole  matter  of  law  and  fact  to  the  judgment  of  the  court ; 
under  the  act,  Code,  ch.  163,  J  9,  p.  629.  An  exception  taken  to 
the  judgment  of  the  court  must  state  the  facts  proved,  not  the 
evidence :  And  it  will  be  treated  a-*  governed  by  the  principles 
applicable  to  exceptions  taken  to  the  opinion  of  a  court  overrul- 
ing a.  motion  for  a  new  trial,  on  the  ground  that  the  Verdict  is 
contrary  to  the  evidence.  * 

This  was  an  action  of  detinue  in  the  Circuit  court 
of  Brooke  county,  brought  by  Oliver  Pryor  against 
Adam  Kuhn,  to  recover  a  quantity  of  glass  ware. 
Both  parties  claimed  under  Metcalf,  Miller  &  Co.  who 
were  manufacturers  of  glass.  When  the  cause  was 
called  for  trial,  the  parties  waived  a  jury  and  submit- 
ted the  case  to  the  court;  and  the  evidence  being 
heard,  the  court  gave  a  judgment  in  favor  of  the  de- 
fendant. The  plaintiff  excepted  to  the  judgment  of 
the  court,  and  spread  all  the  evidence  upon  the  record. 
The  partners  Metcalf  and  Miller,  were  examined  as 
witnesses.  Tt  appeared  that  they  owed  the  plaintiff 
Pryor  about  one  thousand  eight  hundred  dollars,  and 
Miller  called  upon  him  and  proposed  to  sell  him  glass 
to  the  amount  of  the  debt.  lie  agreed  to  take  it,  and 
went  to  their  place  of  business  and  checked  oflF  in  the 
margin  of  their  invoice  book  articles  of  glass  ware, 
the  most  of  it  in  boxes,  to  the  amount  of  one  thousand 
eight  hundred  and  sixty-six  dollars.     From  Miller's  tes- 


*  The  act  provides,  that "  in  any  case,  except  a  case  of  felony,  in 
which  a  trial  by  jury  would  be  otherwise  proper,  the  parties  or 
their  counsel,  by  consent  entered  of  record,  may  waive  the  right 
to  have  a  jury,  and  thereupon  the  whole  matter  of  law  and  fact 
may  be  heard  and  determined,  and  judgment  given  by  the  court." 
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1855.'     timony,  it  would  appear  that  Pryor  was  to  take  all  the 
Term     ware  so  checked  off;  and  that  the  items  on  the  book 


80  checked  contained  all  the  ware  of  the  kind  then 
^^^  owned  by  Metcalt,  Miller  &  Co.  Metcalf,  however, 
Kuhn.  stated  that  Pryor  was  only  to  take  of  the  glass  checked 
off  enough,  to  pay  his  debt.  After  a  part  of  the  glass 
had  been  sent  to  Pryor,  some  of  the  sureties  of  Met- 
calf, Miller  &  Co.  objected  to  it,  and  they  thereupon 
declined  to  send  the  balance;  and  executed  a  deed 
conveying  their  property,  including  the  glass,  to  Kuhn, 
in  trust  to  pay  their  debts. 

Upon  the  application  of  Pryor,  this  court  granted  a 
suptrsedeas  to  the  judgment. 

Russelly  for  the  appellant. 
Jacobs  for  the  appellee. 

Samuels,  J.  This  case  is  brought  here  by  writ  of 
error  to  a  judgment  of  the  Circuit  court  of  Brooke 
county,  in  an  action  of  detinue,  wherein  Pryor  was 
plaintift  and  Kuhn  defendant.  The  specific  property 
sought  to  be  recovered  was  a  large  quantity  of  glass 
ware;  both  parties  claimed  to  have  acquired  title  to 
the  ware  from  Metcalf,  Miller  &  Co.  the  manufacturers. 
Pryor  claimed  under  a  purchase,  which  he  alleged  and 
attempted  to  prove  was  complete,  so  that  nothing  fur- 
ther remained  to  be  done  by  the  parties  to  the  sale  or 
either  of  them,  to  ascertain  the  goods  bought,  the 
price,  or  any  other  element  of  a  complete  sale;  but 
that  it  only  remained  to  deliver  the  goods  in  the  mode 
agreed  on  between  the  parties.  A  portion  of  the  goods 
alleged  to  have  been  purchased  were  retained  by  Met- 
calf, Miller  &  Co.  and  conveyed  and  delivered  to  Kuhn 
the  defendant,  as  trustee  in  a  deed  of  trust. 

The  parties  acting  under  the  statute,  Code  of  Vir- 
ginia, p.  629,  §  9,  waived  a  trial  by  jury,  and  sub- 
mitted the  case  to  the  court  in  lieu  of  a  jury.     The 
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court,  after  hearing  the  evidence,  found  the  issue  in     1855. 
favor  of  the  defendant,  and  rendered  judgment  accord-    xerm. 


ingly.     The  plaintiff'  moved  the  court  to  set  aside  its  

finding,  and  to  find  for  the  plaintiff ;  the  motion  was  ^^y^^ 
overruled,  and  an  exception  was  taken  to  the  opinion  Kuhn. 
of  the  court.  This  exception  sets  out  minutely  the 
evidence  of  the  witnesses  on  both  sides.  Looking  to 
the  evidence  of  the  exceptor  alone,  it  would  be  a 
question  of  some  doubt  whether  the  price  of  the  goods 
in  que!*tion  had  been  agreed  on  by  the  parties,  and 
whether  it  jiid  not  remain  to  make  the  selection  of 
goods,  or  a  part  of  them,  from  the  stock  on  hand. 
Looking  to  the  evidence  of  the  defendant,  it  appears 
that  the  selection  had  not  been  made  nor  the  price 
agreed  upon.  Thus,  if  we  alloW  to  the  plaintiflT's  evi- 
dence all  the  weight  ascribed  to  it  in  the  argument  here, 
and  that  it  would  show  a  complete  sale,  if  uncontra- 
dicted, yet  the  evidence  of  the  defendant,  equally 
strong  at  least,  if  standing  alone,  would  show  that  the 
sale  was  not  complete.  Thus  the  question  is  pre- 
sented whether  this  court  shall  engage  in  weighing  the 
conflicting  evidence,  in  order  to  find  the  facts  on  which 
to  declare  the  law. 

Xo  case  in  this  court  has  gone  so  far  as  to  hold  that 
the  court  can  or  ought  to  notice  a  bill  of  exceptions  to 
the  opinion  of  a  court  overruling  a  motion  for  a  new 
trial,  setting  out  contradictory  evidence,  for  the  pur- 
pose of  determining  which  side  preponderates.  In 
Bennett  v.  Hardaway^  6  Munf.  125,  it  was  held  that  the 
facts  of  the  case,  as  they  appeared  in  proof,  should  be 
set  forth  in  the  exception  as  facts;  and  in  that  case  the 
exception  was  disregarded,  because  it  contained  only 
the  evidence,  which  was  conflicting  in  itself. 

In  Oimngton  v.  Bennett^  1  Leigh  340,  the  bill  of  ex- 
ceptions set  forth  the  facts,  as  facts,  so  far  as  they  were 
directly  proved  upon  the  trial.     Those  facts,  however, 
did  not  directly  prove  the  gaming  consideration  of  the 
Vol.  XII— 78 
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1865.  bond,  the  question  in  issue  between  the  parties;  they 
Term,    aftorded,  however,  strong  circumstantial  proof  to  show 

that  the  bond  was  given  for  such  consideration ;  and 

^^^^  there  was  no  conflict  in  the  evidence.  This  court  de- 
Kuhn.  cided  that  it  would  draw  the  inference  which  was 
plainly  deducible  from  the  facts:  And  having  by  this 
process  ascertained  that  the  bond  was  tainted  with  a 
gaming  consideration,  reversed  the  judgment  of  the 
court  below,  and  awarded  the  defendant  a  new  trial. 

In  Eicing  v.  Ewing^  2  Leigh  337,  the  bill  of  excep- 
tions set  out  all  the  evidence  on  both  sides  in  which 
there  was  no  conflict.  It  appeared  that  if  all  the  evi- 
dence of  the  exceptor  should  be  excluded,  and  the 
truth  of  all  the  evidence  on  the  other  side  be  admitted, 
still  the  verdict  would  not  be  sustained  by  proof:  And 
this  court  thus  ascertaining  the  facts,  awarded  a  new 
trial.  A  like  rule  was  observed  in  the  cases  of  Green 
V.  Ashbi/,  6  Leigh  135 ;  Bohr  v.  Davis,  9  Leigh  30 ; 
Pasley  v.  English^  5  Gratt.  141. 

In  Mays  v.  Callisoyi,  6  Leigh  230,  the  question  was 
whether  the  court  below  intended  to  certify  the  facts, 
or  the  evidence  merely;  and  this  court  being  of  opi- 
nion that  the  facts  had  been  certified,  the  exception 
was  held  to  be  well  taken. 

The  rule  in  Bennett  v.  Hardaway  was  adhered  to  in 
the  cases  of  Jackson^ s  adm'x  v.  Henderson^  3  Leigh  196; 
Callaghan  v.  Kippers,  7  Leigh  608 ;  Forkner  v.  Stuart,  6 
Gratt.  197. 

Thus,  I  conceive  the  rule  declared  in  Bennett  v. 
Hardaway  must  govern  any  case  in  which  it  would 
be  required  of  this  court  to  do  more  than  to  draw 
obvious  inferences  from  proved  facts;  or  in  which  the 
exceptor  is  not  prepared  to  waive  his  ow^n  evidence 
and  rely  upon  the  insufliciency  of  that  given  on  be- 
half of  his  adversary,  admitting  its  truth,  to  sustain 
the  verdict. 

If  the  case  before  us  be  tried  by  these  tests,  it  will 
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fall  within  the  rule  established  in  Bennett  v.  Hardawai/y     1856. 
because  at  best    the    exceptor's    evidence  somewhat    xwm. 

vaguely  proves  a  sale;  whilst  that  of  his  adversary  

more  distinctly  proves  that  several  elements  of  a  com-      ^^^^ 
plete  sale  did  not  exist.  Kuhn. 

It  has  been  said,  however,  that  the  statute,  Code, 
p.  629,  §  9,  giving  the  courts  authority  to  try  issues 
of  fact,  places  them  in  the  position  of  courts  when 
trying  facts  in  cases  of  probat,  roads,  mills  and  the 
like;  and  that  an  appellate  court  may  review  the 
decision  of  an  inferior  court  in  such  cases  upon  a 
certificate  of  evidence  only,  even  if  contradictory; 
and  that  this  case,  like  others  of  the  class  to  which  it 
is  alleged  to  belong,  may  be  reviewed  here  upon  a 
certificate  of  contradictory  evidence.  If  it  be  con- 
ceded that  a  difference  is  permitted  in  the  form  and 
substance  of  an  exception  taken  in  a  case  of  the  class 
above  named,  and  one  taken  upon  the  trial  of  an  issue 
in  a  suit,  and  that  this  case  belongs  to  the  class  of 
probat,  &c.  yet  the  result  of  this  case  must  be  the 
same;  for  even  in  cases  of  that  class,  the  decision  of 
the  court  below,  on  conflicting  evidence,  would  be 
followed  by  the  appellate  court,  unless  error  should 
plainly  appear;  which  cannot  be  said  to  exist  in  this 
case. 

I  am  of  opinion,  however,  that  the  legislature,  when 
it  authorized  a  court  in  place  of  a  jury,  to  try  issues 
of  fact,  did  not  intend  to  change  the  practice  beyond 
that  precise  point,  and  especially  did  not  intend  to 
change  the  practice  in  the  appellate  courts.  The 
terms  ol  the  statute  do  not  require  such  change ;  no 
reason  occurs  to  my  mind  why  it  should  be  made ;  on 
the  contrary,  I  perceive  very  good  reason  why  an  in- 
ferior court  trying  issues  of  fact,  should  be  held  to 
greater  strictness  in  certifying  facts  proved  to  its  own 
satisfaction,  than  in  case  of  a  trial  by  jury.  Such 
court  knows  with  absolute  certainty  the  facts  which 
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1855.     it  regarded  as  proved,  and  many  therefore  certify  them 
Term.    ^  such,  however  contradictory  the  evidence  may  be. 

The  judgment  of  a  court  of  original  jurisdiction,  in 

^^'  any  case,  is  pronounced  upon  a  state  of  facts  ascer- 
Kuhn.  tained  upon  the  trial  of  such  case.  It  is  the  duty  of 
an  appellate  court,  in  reviewing  the  judgment  of  the 
interior  court,  to  regard  such  judgment  in  reference  to 
the  facts  upon  which  it  was  founded  in  the  opinion  of 
the  inferior  court.  If,  however,  the  appellate  court 
should  be  required  to  engage  in  a  new  investigation  of 
the  facts,  it  might  arrive  at  a  result  different  from  that 
of  the  inferior  court;  and  that  a  judgment  of  the  in- 
ferior court,  perfectly  correct  on  the  facts  as  they  ap^ 
peared  to  that  court,  might  be  reversed  only  because 
the  appellate  court  found  a  different  state  of  facts. 
Thus  it  would  result  that  the  appellate  court  must 
finally  pass  upon  questions  of  fact,  and  this  with  means 
far  inferior  to  those  of  the  court  which  heard  the  wit- 
nesses, and  which  had  other  means  of  deciding  which 
arc  denied  to  the  appellate  court.  The  legislature,  I 
conceive,  could  not  have  intended  to  impose  upon  this 
court  the  duty  of  revising  th8  action  of  the  Circuit 
court  in  regard  to  questions  which  the  Circuit  court 
had  better  means  of  deciding  correctly  than  those  which 
are  allowed  to  this  court. 

I  am  of  opinion  to  affirm  the  judgment. 

MoNCURE,  J.  The  certificate  in  this  case  is  of  the 
evidence  iiitroduced,  and  not  of  the  facts  proved  on  the 
trial ;  and  would  therefore  be  insufficient  to  enable  this 
court  to  revise  the  judgment,  if  the  case  had  been  tried 
by  a  jury. 

But  the  parties,  by  consent  entered  of  record,  having 
waived  the  right  to  have  a  jury;  thereupon  the  whole 
matter  of  law  and  fact  was  heard  and  determined,  and 
judgment  given  by  the  court,  in  pursuance  of  the  Code, 
ch.  162,  §  9,  p.  629. 
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The  principle  which  requires  a  certificate  of  facts     1855. 
instead   of  evidence  to  enable  an  appellate  court  to    xerm. 

revise  a  judgment  of  an  interior  court  upon  a  motion 

for  a  new  trial  of  an  issue  tried  by  a  jury,  does  not,  I    ^^^ 
think,  apply  to  the  revision  of  a  judgment  of  an  infe-    Kuhn. 
rior  court  upon  the  whole  matter  of  law  and   fact, 
without  the  intervention  of  a  jury. 

In  jury  cases,  the  provinces  of  the  court  and  jury 
are  distinct.  A  line  of  separation  is  drawn  'between 
the  law  and  fact;  one  side  of  which  belongs  to  the 
court,  and  the  other  to  the  jury.  Neither  can  cross 
the  line  and  invade  the  province  of  the  other.  The 
jury  must  receive  the  law  from  the  court,  and  the  court 
must  render  judgment  on  the  tacts  as  found  by  the 
jury.  The  court,  under  certain  limitations,  may  grant 
a  new  trial ;  but  that  is  the  utmost  extent  to  which  it 
can  interfere  with  the  verdict.  It  cannot  render  a  dif- 
ferent judgment  on  the  facts,  but  must  ultimately  ren- 
der judgment  on  the  verdict  of  the*  jury  upon  them. 
An  appellate  court  in  this  state,  contrary  to  the  prac- 
tice which  generally  exists  elsewhere,  will  revise  the 
judgment  of  an  inferior  court  on  a  motion  for  a  new 
trial;  but  it  must  generally  have  the  facts  before  it,  and 
not  the  evidence  only.  It  will  not  weigh  evidence  and 
ascertain  facts;  but  will  only  apply  the  law  to  facts  al- 
ready ascertained.  It  therefore  generally  declines  to 
act  in  such  cases  upon  a  mere  certificate  of  evidence. 
To  the  judgment  of  a  court  in  a  jury  case  a  writ  of 
error  lies  only  upon  matter  of  law. 

But  to  the  judgment  of  a  court  which  tries  the 
whole  case,  including  law  and  fact,  a  writ  of  error  lies 
as  well  upon  the  fact  as  upon  the  law.  All  judgments 
of  inferior  courts,  except  when  the  matter  in  contro- 
versy is  merely  pecuniary  and  of  small  value,  may  be 
revised  by  an  appellate  court  upon  an  appeal  or  writ 
of  error.     The  appeal  or  writ  of  error  is  to  the  whole 
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1855.  judgment,  whether  it  involve  matter  of  law  only,  or 
Term.  ^^  compounded  both  of  law  and  fact.  Ordinarily  a 
judgment  in  a  civil  case  involves  only  a  matter  at  law. 


^^'    But  whenever  the  decision  of  the  whole  case  is  referred 


V, 


Kuhn.  by  law  to  an  inferior  court,  its  judgment  is  com- 
pounded both  of  law  and  fact,  and  may  be  revised  in 
respect  to  both  by  the  appellate  court.  Chancery 
cases,  controversies  concerning  the  probat  of  a  will  or 
the  appointment  or  qualification  of  a  personal  repre- 
sentative, guardian  or  committee,  or  concerning  a  mill, 
county  road  or  ferry,  and  motions  generally,  in  which 
the  court  decides  the  whole  case  without  the  interven- 
tion of  a  jury,  belong  to  this  class.  In  all  these  cases 
the  evidence  must,  in  some  form,  be  before  the  appel- 
late court  to  enable  it  to  revise  the  judgment  of  the 
inferior  court.  Where  an  appeal  is  matter  of  right, 
and  is  from  a  County  to  a  Circuit  court,  it  may  be 
heard  in  the  latter  on  evidence  viva  voce.  In  chancery 
cases  the  evidence'  is  generally  in  the  form  of  deposi- 
tions, and  is  necessarily  a  part  of  the  record.  In  all 
but  chancery  cases,  the  evidence  is  generally  made  a 
part  of  the  record  by  bill  of  exceptions  to  the  judg- 
ment of  the  court,  the  evidence. at  large,  and  not  the 
tacts  proved  in  the  opinion  of  the  inferior  court,  being 
set  out  in  the  bill.  1  Rob.  Pr.  591 ;  Mayor,  ^.  v. 
Hunter^  2  Munf.  228.  Where  the  evidence  in  both 
courts  is  viva  voce,  documentary,  or  in  the  form  of 
depositions,  the  appellate  court  has  the  same  advantage 
in  revising,  that  the  inferior  court  has  in  rendering, 
judgment  upon  the  facts.  Where  there  is  before  the 
appellate  court  a  mere  certificate  of  parol  testimony 
heard  before  the  inferior  court,  the  former  has  not  the 
same  advantages  with  the  latter  in  the  decision  of  the 
case ;  but  still  has  a  capacity  to  decide  it.  The  appel- 
late court  may  stand  upon  the  same  ground  in  regard 
to  the  bill  of  exceptions  in  such  a  case  that  it  occupies 
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in  relation  to   a   demurrer  to   evidence   in   common     1856. 
actions.     1  Rob.  Pr.  591 ;   Grays  v.  Turnpike  Company^    Term. 

4  Rand.  578.     And  if  so,  it  will  consider  the  case  as  if 

the  appellant  had  admitted  all  that  can  reasonably  be  ^^^ 
inferred  from  the  evidence  given  .by  the  other  party,  Kuhn. 
and  waived  all  the  evidence  on  his  part  which  contra- 
dicts that  offered  by  the  other  party,  or  the  credit  of 
which  is  impeached,  and  all  inferences  from  his  own 
evidence  which  do  not  necessarily  flow  from  it.  This  is 
certainly  the  most  favorable  view  which  can  be  taken  of 
the  ca.se  for  the  appellee,  and  is  perhaps  more  strongly 
in  his  favor  than  ought  to  be  taken.  The  reason  of 
the  rule  applied  to  a  demurrer  to  evidence  is  that  the 
demurrant,  without  the  consent  of  his  adversary,  with-  . 
draws  the  decision  of  the  facts  from  the  jury,  to  whom 
it  properly  belongs.  No  such  reason  applies  to  a  case 
in  which  the  law  refers  the  decision  of  the  facts  to  the 
court.  A  more  reasonable  rule  in  all  such  cases  would 
seem  to  be  that  which  has  been  applied  by  this  court 
to  cases  of  probat,  and  which  requires  it,  on  a  mere 
question  of  credibility  of  witnesses,  always  to  presume 
that  the  inferior  court,  which  saw  and  heard  the  wit- 
nesses examined,  decided  correctly.  Dudleys  v.  Dud- 
leys, 3  Leigh  436. 

I  presume  there  can  be  no  doubt  but  that  in  ordi- 
nary cases,  triable  by  the  court  both  upon  the  law  and 
facts,  the  judgment  of  the  court  may  be  revised  by  an 
appellate  court  upon  a  bill  of  exceptions  setting  out 
the  evidence  at  large.  The  only  question  then,  is, 
whether  this  case  stands  on  the  same  footing  in  that 
respect  with  ordinary  cases?  I  think  it  does.  The 
only  reason  for  a  contrary  opinion  seems  to  be  that  by 
the  provision  in  the  Code,  ch.  162,  §  9,  p.  629,  under 
which  this  case  arose,  the  whole  matter  of  law  and 
fact  is  referred  to  the  court  only  in  cases  in  which  the 
parties  or  their  counsel,  by  consent,  entered  of  record. 
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1855.    waive  the  right  to  have  a  jury;  from  which  it  is  iu- 
Term.    feared  that  in  such  cases  the  parties  are  bound  by  the 

judgment,  as  by  an  award  of  an  arbitrator  of  their 

^^^  own  choosing;  or  else  that  by  their  consent  the  court 
Kuhn.  is  substituted  to  the  place  of  a  jury,  and  its  judgment 
on  the  facts  to  the  place  of  a  verdict,  so  that  there  is 
the  same  necessity  for  a  certificate  of  facts,  instead  of 
evidence,  to  enable  an  appellate  court  to  revise  the 
judgment  as  in  the  case  of  an  ordinary  verdict.  I 
think  this  is  a  non  seqidtur;  and  that  the  only  eflFex^t  of 
the  consent  required  in  such  cases  is  to  waive  the  right 
to  have  a  jury,  to  which  the  parties  are  entitled.  But 
for  such  right,  of  course  no  such  waiver  would  have 
.  been  required;  but  the  law  would  simply  have  pro- 
vided that  the  whole  matter  of  law  and  fact  should  be 
heard  and  determined,  and  judgment  given  by  the 
court;  and  then  the  cases  would  have  stood  on  the 
same  footing,  in  every  respect,  with  other  cases  of 
which  the  court  has  entire  cognizance.  The  waiver  of 
the  right  places  these  cases  on  the  same  footing  as  if 
the  right  had  never  existed.  It  would  be  strange  if 
the  fact  that  the  right  once  existed  should  deprive 
parties  of  the  advantage  of  having  the  judgment  su- 
pervised, which  they  would  have  had  if  no  such  right 
had  ever  existed.  The  effect  of  such  a  construction 
would  be,  not  only  to  deprive  them  altogether  of  the 
advantage  of  having  the  judgment  on  the  facts  super- 
vised, but  greatly  to  impair  their  right  to  have  the 
judgment  on  the  law  supervised  by  an  appellate  tri- 
bunal. In  jury  trials,  the  mode  of  placing  the  judg- 
ment of  the  court  upon  a  question  of  law  arising  in 
the  course  of  the  trial  on  the  record  for  the  supervision 
of  an  appellate  tribunal,  is  by  bill  of  exceptions  to  the 
opinion  of  the  court  upon  that  question.  In  court 
trials,  except  of  chancery  causes,  the  only  mode  is  by 
bill  of  exceptions  to  the  whole  judgment.     If  the  facts 
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only  must  be  set  out  in  the  bill  to  authorize  the  appel-     1855. 
late  court  to  supervise  the  judgmeht,  it  is  obvious    xerm. 

there  must  be  many  cases  in  which  the  judgment  can- 

not  be  supervised  either  upon  the  law  or  upon  the  ^^y^^ 
facts.  There  are  many  cases  in  which  the  court  can-  Kuhn. 
not,  or  will  not,  certify  the  facts;  as  where  the  evi- 
dence is  conflicting,  or  complicated,  or  of  doubtful 
credibility.  The  difficulty  of  setting  out  facts,  instead 
of  evidence,  in  the  hurry  and  confusion  of  the  business 
of  the  court,  has  given  rise  to  our  practice  of  setting 
out  evidence  instead  of  facts  in  demurrers  to  evidence. 

It  is  still  generally  necessary  to  set  out  facts,  instead 
of  evidence,  in  a  bill  of  exceptions  to  an  opinion  of 
the  court  overruling  a  motion  for  a  new  trial.  But 
this  rule  leaves  unaflTected  the  right  of  the  parties  to 
have  all  the  opinions  given  by  the  court  in  the  course 
of  the  trial,  supervised;  and  aftects  only  their  right  to 
have  the  judgment  on  the  motion  supervised.  This 
latter  is  a  limited  right,  existing  in  this  ^te  only 
where  the  inferior  court  will  certify  the  facts,  and 
generally  not  existing  at  all  elsewhere.  It  may  be 
said  that  a  court  which  has  to  decide  upon  the  facts 
must  be  able  to  certify  them.  But  a  court  may  be 
able  to  render  judgment  in  a  case  without  being  able 
or  willing  to  state  in  detail  all  the  facts  proved  by  a 
mass  of  complicated,  doubtful  or  conflicting  evidence. 

I  think  the  legislature  designed  to  place  these  cases 
on  the  same  footing  with  other  cases  in  which  the  whole 
matter  of  law  and  fact  is  heard  and  determined  by  the 
court;  and  to  subject  the  judgment  of  the  court,  both 
upon  the  law  and  fact,  to  the  supervision  of  an  appel- 
late tribunal.  This  was  certainly  the  design  of  the 
revisors,  as  will  appear  from  a  note  to  their  report, 
p.  816;  in  which  they  refer  to  the  case  of  a  will 
offered  for  probat;  and  to  all  cases  of  motion  in  which 
the  whole  case  of  law  and  fact  may  be,  and  generally 
Vol.  XII — 79 
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1855.     is,  determined  by  the  court;  and  in  which  they  say, 
Term.    *'The  right  of  exception  to  the  judgment  of  the  court 


will  be  preserved;  it  will  be  merely  to  the  judgment 

'^^''    ot  the  court,  instead  of  being,  when  the  trial  is  by 

Kuhn.  jury  to  the  admissibility  of  evidence,  or  to  instruc- 
tions given  or  refused,  or  to  the  decision  on  a  motion 
for  a  new  trial.  One  great  adv,antage,  where  the  par- 
ties waive  the  trial  by  jury,  will  be  that  where  the 
court  above  reverses  the  judgment  of  the  court  below, 
either  for  matter  of  law  or  fact,  there  will  be  no  ne- 
cessity to  send  the  case  back  for  a  new  trial."  With 
this  note  before  the  legislature,  they  adopted  literally, 
the  provision  reported  by  the  revisors  on  the  subject; 
and  must,  I  think,  be  considered  as  having  done  so 
with  the  intention  expressed  in  the  note. 

I  have  expressed  my  views  of  this  case  at  length, 
because  it  is  a  case  of  first  impression,  and  of  great 
importance.  In  the  result^  I  concur  with  the  rest  of 
the  court.  There  is  a  conflict  in  the  testimony.  K 
so  much  of  the  plaintiff's  evidence  as  is  in  conflict 
with  that  of  the  defendant  be  rejected,  the  plaintiflf  is 
not  entitled  to  recover.  The  court  below  decided  in 
favor  of  the  defendant.  And  the  judgment  must, 
I  think,  be  aflirmed,  upon  any  principle  that  can  be 
applied  to  this  case.  If  the  rule  which  governs  demur- 
rers to  evidence  be  applicable,  then  the  testimony  of 
the  plaintiflF  which  conflicts  with  the  defendant's  must 
be  rejected.  If  the  rule  which  governs  this  court  in 
the  revision  of  a  case  of  probat  be,  as  I  think  it  is, 
applicable,  then,  there  being  a  conflict  of  testimony, 
this  court  will  presume  that  the  court  below,  which 
saw  and  heard  the  witnesses  examined,  decided  cor- 
rectly. In  either  view,  the  judgment  must  be  at- 
firmed.  That  the  conflict  does  not  necessarily  involve 
the  veracity  of  the  witnesses,  but  may  proceed  from 
detect  of  recollection,   do?s   not,  I  think,  aflect  the 
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case.     The   court  below,  which   saw   and   heard   the     1855. 
witnesses,  must  have  had  a  better  opportunity  of  deci-    xenn. 
ding  the   case   correctly   than    this   court   can   have, 
whether  the  conflict  proceeded  from  defect  of  veracity 
or  of  recollection. 

The  other  judges  concurred    in    the    opinion    of 
Samuels,  J. 

Judgment  affirmed. 


Term. 
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1855.  Gaw  r.  Huffman. 

July 

(Abeent  Samuels,  J.*) 
September  11. 

1.  Testator  says,  **It  ie  my  will  and  desire  that  my  just  debts  be 
paid  out  of  my  estate  by  my  executors  hereafter  mentioned." 
The  debts  are  not  thereby  charged  upon  testator's  real  estate. 

2.  Executor  having  exhausted  the  personal  estate  in  payment  of 
debts,  and  being  lai^ly  in  advance  to  the  estate  for  payment 
of  debts  which  bound  the  heirs,  is  entitled  to  stand  in  the 
place  of  the  creditors  whose  debts  he  has  paid,  and  charge 
the  real  estate.  And  the  real  estate  in  the  hands  of  the 
devisees  is  liable  in  proportion  to  its  value  at  the  death  of  the 
testator. 

3.  A  life  estate  in  lands  having  been  given  to  the  widow  in  lieu  of 
dower,  and  being  of  less  value  than  her  dower  would  have 
been,  her  life  estate  is  not  to  bear  any  part  of  the  burden  of 
paying  the  debts. 

4.  The  remainder,  after  the  death  of  the  widow,  in  the  land  de- 
vised to  her  for  life,  having  been  given  to  some  of  the  devi- 
sees, their  proportion  of  the  debts  is  according  to  the  value 
of  their  interest  at  the  death  of  the  testator. 

5.  The  shares  of  some  of  the  devisees  in  said  remainder,  are  charged 
with  the  payment  of  certain  legacies.  The  present  value  of 
the  legacies  at  the  death  of  the  testator  is  also  to  be  abated 
from  such  present  value  of  the  remainder,  and  the  proportion 
of  the  debts  is  according  to  the  value  of  the  remainder  so 
ascertained. 

6.  The  legacies  charged  upon  the  remainder  in  the  land,  are  to 
bear  a  proportion  of  the  debts  according  to  their  value  at  the 
death  of  the  testator. 

7.  The  sum  which  at  compound  interest  will  produce  the  amount 
of  the  legacy  at  the  death  of  the  widow,  is  the  present  value : 
And  the  widow  being  dead,  the  period  of  her  death  is  the 
time  for  the  payment  of  the  legacy. 

8.  Advancements  made  by  the  testator  in  his  lifetime  are  not  to  be 
taken  into  the  account  in  fixing  the  proportion  of  the  debts 
which  each  devisee  is  to  pay. 


*  He  had  been  counsel  in  the  cause. 
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^.  Under  a  mutual  mistake  as  to  the  proportion  of  the  debts  of  the  1855. 

testator  which  a  legatee  was  bound  to  pay  to  the  executor,  the  July 

legatee  assigned  the  legacy  to  the  executor  for  the  payment  ^^^"^* 


of  the  amount  for  which  she  was  supposed  to  be  liable.    The      ^ 
assignment  will  only  be  allowed  to  stand  as  a  security  for  the        y. 
true  amount  for  which  the  legatee  is  liable.  Huflfman. 

10.  The  legacy  not  being  payable  until  the  termination  of  a  life 
estate,  and  the  legatee  being  very  needy ;  on  that  ground,  too, 
the  assignment  will  be  held  only  as  a  security  for  the  amount 
due  from  the  legatee  to  the  executor. 

Robert  Gaw  died  in  1829,  having  first  made  his  will, 
which  was  duly  admitted  to  probat  in  the  County 
court  of  Shenandoah.  He  was  a  merchant  doing  bu- 
siness in  Woodstock;  and  owned  several  houses  and 
lots  in  the  town,  and  a  farm  adjoining,  called  the 
Bru baker  farm. 

By  the  first  clause  of  his  will  he  says :  "  It  is  my  will 
and  desire  that  all  my  just  debts  be  paid  out  of  my 
estate  by  my  executors  hereafter  mentioned."  After 
directing  that  his  mercantile  business  shall  be  con- 
tinued for  three  years,  and  stating  what  advancements 
he  had  made  to  certain  of  his  children,  with  which 
they  were  to  be  charged,  he  gives  to  his  son  Jacob  R. 
Gaw  a  house  and  lot  and  an  out  lot;  to  his  daughter 
Rebecca  H.  Gaw,  other  houses  and  lots;  to  Catherine 
Smith,  a  girl  who  had  been  raised  by  him,  a  house  and 
lot  during  her  life.  He  gives  to  his  wife  Rebecca  Gaw 
one-third  of  the  Brubaker  farm  during  her  life ;  and 
he  gives  the  other  two-thirds  of  that  farm  to  his 
daughter  Elizabeth  Crawford,  and  his  sons  John  Gaw 
and  Robert  Gaw,  jr.  for  the  life  of  his  wife;  and  at  her 
death,  he  gives  the  whole  farm  to  them,  subject  to  the 
following  charges,  viz:  That  after  the  death  of  his 
wife,  Elizabeth  Crawford  was  to  pay  Mary  Huffman, 
another  daughter  of  the  testator,  five  hundred  dollars, 
and  the  like  sum  to  Rebecca  H.  Gaw;  and  John  Gaw 
was  to  pay  the  like  sum  to  these  two  daughters;  which 
sums  the  testator  made  chargeable  on  the  land.     The 
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1855.    residue  of  his  estate,  including  the  remainder  in  the 
Term,    h^^s^  ^^^  1^*  given  to  Catherine  Smith,  he  gave  to  be 

equally  divided  among  his  children  ;  and  he  appointed 

^^^  Jacob  R.  (iaw  and  David  J.  Crawford  his  executors. 
Huffman.  Crawford,  who  was  the  acting  executor,  seems  to 
have  closed  his  administration  prior  to  1836.  In  that 
year  his  administration  account  was  settled,  and  a  ba- 
lance of  three  thousand  one  hundred  and  seventy-one 
dollars  and  seventy-eight  cents,  as  of  the  5th  of  Feb- 
ruary of  that  year,  was  reported  in  his  favor.  In  this 
account  the  commissioner  allowed  the  executor's  com- 
missions, and  Crawford  seems  to  have  shared  them 
with  his  coexecutor. 

It  seems  to  have  been  supposed  by  the  parties,  that 
each  of  the  children  was  bound  to  pay  an  equal  part 
of  the  amount  for  which  Crawford  was  in  advance  to 
the  estate ;  and  he  having  purchased  of  John  Gaw  his 
interest  in  the  Brubaker  farm,  and  thus  become  liable 
to  pay  the  legacies  left  to  Mary  HuftVnan  and  Re- 
becca H.  Gaw,  an  arrangement  was  made  with  them, 
whereby  they  conveyed  to  Crawford  so  much  of  their 
said  legacies  as  would  satisfy  their  proportion  of  the 
debt  due  to  him,  which  was  fixed  at  one-fifth  for  each 
of  them,  and  also  some  debts  due  to  Crawford  from 
them  on  individual  transactions.  These  arrangements- 
were  made  whilst  Mrs.  Barbara  Gaw  was  still  alive; 
and  she  lived  until  June  1846. 

In  January  1848,  Mary  Hufliman  instituted  a  suit  in 
equity  against  the  executor  of  Crawford  and  the  heirs 
of  himself  and  his  wife,  who  had  died  in  bis  lifetime, 
seeking  to  recover  the  legacy  left  to  her  by  her  father, 
and  which  had  been  made  a  charge  upon  the  interest 
of  Mrs.  Crawford  and  John  Gaw  in  the  Brubaker 
farm.  In  this  suit  the  other  children  of  Robert  Gaw 
were  parties;  and  Rebecca  H.  Gaw  filed  a  cross  bill  in 
the  cause  to  recover  her  legacy. 

The  cause  came  on  to  be  heard  in  September  1849, 
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when  the  court  held,  that  the  will  of  Kobert  Gaw  did  1855. 

not  charge  his  real  estate  with  the  payment  of  his  Term, 
debts;   but  that  Crawford's  representatives  were  en- 


Gaw 


V. 


titled  to  charge  the  real  estate  for  so  much  of  the 
amount  due  to  him  as  was  in  payment  of  debts  bind-  HuflFman. 
ing  the  heirs.  That  the  land  of  each  of  the  devisees 
was  to  be  charged  with  the  debts  in  proportion  to  its 
value  at  the  time  of  the  testator's  death ;  and  the  in- 
cumbrance of  the  widow's  life  estate  in  any  part  of  it 
was  to  be  taken  into  consideration  in  estimating  its 
vahie.  That  the  legacies  to  Mary  Huftman  and  Re- 
becca H.  Gaw  were  to  abate  in  the  proportion  which 
said  legacies  bore  to  the  value  of  the  two-thirds  of  the 
Brubaker  farm  on  which  they  were  charged.  And  a 
commissioner  was  directed  to  settle  the  accounts  of 
the  executors  of  Robert  Gaw,  disallowing  commis- 
sions, and  ascertain  the  amount  which  Crawford  had 
paid  of  debts  binding  the  heirs,  and  to  apportion  the 
same  among  the  devisees  according  to  the  principles 
of  the  decree.  And  the  commissioner  was  further  di- 
rected to  state  the  account  between  Crawford  and 
Mary  Huffman  and  Rebecca  H.  Gaw ;  and  the  assign- 
ments made  by  them  of  their  legacies  to  Crawford 
were  to  stand  as  a  security  for  what  they  respectively 
owed  to  his  estate.  And  by  consent  of  the  parties, 
the  property  devised  to  Catharine  Smith  was  not  to  be 
charged  with  any  portion  of  the  debts,  and  the  bill  was 
dismissed  as  to  her. 

The  commissioner  made  his  report,  from  which  it 
appeared  that  after  excluding  the  credit  for  commis- 
sions, there  was  due  to  the  executor  Crawford  on  the 
3d  of  June  1846,  the  date  of  Barbara  Gaw's  death, 
the  sum  of  three  thousand  four  hundred  and  thirty-five 
dollars  and  twenty-seven  cents,  of  which  two  thou- 
sand and  seventy-six  dollars  and  sixty-one  cents  was 
principal.  In  ascertaining  the  present  value  of  the 
interests  in  the  Brubaker  farm  devised  to  the  testator's 
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1855.     three  children,  after  the  death  of  Barbara  Gaw,  the 
Term.    ^^^"^  ^^  ^^^  '^^  estate  was  estimated  up  to  the  time 
she  actually  lived  aft;er  the  death  of  the  testator;  and 


^*^  so  also  ill  estiniatinjsr  the  present  value  of  the  legacies 
Huffman,  directed  to  be  paid  at  the  death  of  Barbara  Gaw.  And 
the  sum  which  at  the  death  of  Barbara  Gaw  put  out 
at  compound  interest  would  in  the  first  case  produce 
the  estimated  value  of  the  widow's  one-third  of  the 
land,  and  in  the  other  would  bring  the  legacy  ot  one 
thousand  dollars,  at  the  death  of  the  widow,  was  taken 
as  the  present  value  of  the  widow's  thirds,  and  the 
legacies.  And  deducting  the  value  of  the  life  estate 
ot  Mrs.  Gaw  from  the  whole  value  of  the  farm,  the 
one-third  of  the  balance  was  the  amount  of  Robert  P. 
Gaw's  interest  in  the  farm,  and  the  further  deduction 
of  the  present  value  of  the  legacies  from  the  two-thirds 
of  the  farm  devised  to  Mrs.  Crawford  and  Jacob  R. 
Gaw,  gave  the  amount  of  their  interest  in  it.  And 
having  thus  ascertained  the  value  of  the  estate  and 
legacies  given  to  the  different  children,  the  debt  due 
to  Crawford  was  ratably  apportioned  among  them. 

The  commissioner  also  stated  the  account  between 
the  executor  Crawford  and  the  legatees,  by  which  it 
appeared  that  there  was  due  on  the  3d  of  April  1850 
to  Mary  Huffman,  after  charging  her  with  her  propor- 
tion of  the  debt  due  to  the  executor,  the  sum  of  six 
hundred  and  twenty-five  dollars  and  eighteen  cents, 
and  to  Rebecca  H.  Gaw,  after  the  like  charge,  the  sum 
of  two  hundred  and  sixty-five  dollars  and  forty  cents: 
That  Jacob  R.  Gaw's  proportion  of  tlie  debt  due  to 
Crawford  was,  on  the  3d  of  June  1846,  seven  hundred 
and  twenty-eight  dollars  and  fifty-five  cents,  and  of 
Robert  P.  Gaw,  eight  hundred  and  eighty-one  dollars 
and  fifty  cents,  on  which  there  had  been  a  payment, 
leaving  but  one  hundred  and  thirty-one  dollars  and 
nineteen  cents  due  in  June  1846. 
The  commissioner's  report  was  excepted  to,  because 
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of  the  mode  in  which  the  present  value  of  the  legacies     1855. 
was  ascertained;  and  because  the  advanceraents  to  the    xerm. 

children  were  not  taken  into  the  estimate  in  fixing  the  • 

amount  of  the  debt  to  Crawford  which  each  party  was       *^ 
to  pay.  Huffman. 

In  September  1850,  the  cause  came  on  to  be  finally 
heard,  when  the  court  overruled  the  exceptions  to  the 
report,  and  made  a  decree  in  favor  of  the  legatees 
against  Crawford's  representatives,  and  in  favor  of  the 
said  representatives  against  Jacob  K.  Qaw  and  Robert 
P.  Gaw  for  the  sums  reported  by  the  commissioner. 
From  this  decree  Jacob  R.  Gaw  applied  to  this  court 
for  an  appeal,  which  was  allowed. 

Baldwin^  for  the  appellant. 
Paiton  and  Stuart^  for  the  appellee. 

MoNCURE,  J.  I  think  there  is  no  error  in  the  de- 
cree of  the  Circuit  court. 

The  will  of  Robert  Gaw  does  not  charge  his  real 
estate  with  the  payment  of  his  debts.  Whether  such 
a  charge  is  created  by  a  will,  is  always  a  question  of 
intention  depending  upon  the  construction  of  the 
whole  will.  It  is  so  natural  to  suppose  that  a  man  in 
that  solemn  act  intended  to  be  just,  that  courts  have 
taken  very  slight  words  in  a  will  to  imply  a  charge 
upon  lands.  Carr,  J.  in  Downman  v.  Rust^  6  Rand. 
687.  "  Courts  of  equity  (said  Lord  Lyndhurst)  have 
always  been  desirous  of  sustaining  charges  by  impli- 
cation tor  payment  of  debts,  and  the  presumption  in 
favor  of  them  is  not  to  be  repelled  by  any  thing  short 
of  clear  and  manifest  evidence  (from  the  will)  of  a 
contrary  intention."  Price  v.  Norths  1  Philips'  R.  85. 
It  has  therefore  been  established,  as  a  general  rule, 
that  a  direction  by  a  testator  that  his  debts  shall  be 
paid,  charges  them  by  implication  on  his  real  estate, 
either  as  against  his  heir  at  law  or  devisee.  Ram  on 
Vol.  XII— 80 


634  COURT   OF    APPEALS   OF    VIRGINIA. 

1855.  Assets,  ch.  4,  §2,  p.  57,  8  Law  Libr.  39;  Leading 
Term.  Cases  in  Equity  71,  Id.  247.  To  this  general  rule 
there   are   exceptions;    one   of  which   is,   where   the 


Gaw 

V. 


debts  are  directed  to  be  paid  by  the  executors.  '*  If 
HnffmaD.the  testator  directs  a  particular  person  to  pay,  he  is 
presumed,  in  the  absence  of  all  other  circumstances, 
to  intend  him  to  pay  out  of  the  funds  with  which  he 
is  intrusted,  and  not  out  of  other  funds  over  which  he 
has  no  control.  If  the  executor  is  pointed  out  as  the 
person  to  pay,  that  excludes  the  presumption  that 
other  persons  not  named  are  to  pay."  2  Story's  Equ. 
Jur.  §  1247.  When  the  executor  is  devisee  of  the  real 
estate,  a  charge  upon  it  will  be  generally  implied  by 
such  a  direction.  But  this  will  not  be  the  case  where 
the  estate  is  specifically  devised  to  a  person  who  hap- 
pens to  be  one  of  the  executors.  And  even  where  the 
executors  are  also  devisees,  a  mere  general  introduc- 
tory direction  to  the  executors  will  not  operate  as  a 
charge  if  it  is  manifest  from  the  whole  will  that  it  was 
not  so  intended.  2  Spence's  Eq.  Jur.  321,  322, 71  Law 
Libr.  249,  and  cases  cited. 

There  is  no  difficulty  in  the  application  of  these 
principles  to  the  case  before  us.  The  first  clause  of 
the  will  which  creates  the  charge,  if  any,  is  in  these 
words:  *'lst.  It  is  my  will  and  desire  that  all  my  just 
debts  be  paid  out  of  my  estate  by  my  executors  here- 
after mentioned."  The  words  "out  of  my  estate" 
are  the  only  words  in  this  clause  which  makes  it  pecu- 
liar, or  can  aftord  any  room  for  doubt.  Strike  out 
these  words,  and  the  clause  is  in  a  very  common  form, 
the  construction  and  effect  of  which,  standing  by  itself, 
is  well  settled.  It  would  charge  only  the  estate  in 
the  hahds  of  the  executors.  I  have  found  no  case  in 
which  the  will  contained  these  words.  But  I  do  not 
think  they  alter  the  sense  of  the  clause.  They  do  not 
mean  the  whole  estate,  but  that  portion  of  it  which 
would  come  to  the  hands  of  the  executors  as  such; 
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the  fiinds  with  which  they  were  intrusted,  and  not  1855. 

other  funds  over  which  they  had  no  control.     This,  I  xerm. 
think,  would  be  the  true  construction  of  the  clause. 


Gaw 

V. 


standing  by  itself  and  unaffected  by  the  context.  But 
looking  to  the  context  for  aid  in  its  construction,  there  Huffman, 
can  be  no  doubt  about  it.  By  the  12th  clause  of  the 
will  the  testator  directs  all  his  peYsonal  estate,  except 
merchandise,  to  be  sold  by  his  executors  tor  the  pay- 
ment of  his  debts,  and  gives  them  full  power  to  sell 
his  slaves,  if  necessary,  for  that  purpose.  This  was 
the  estate  to  which  the  testator  doubtless  referred  in 
the  first  clause  of  his  will ;  and  it  aftbrded,  in  his  esti- 
mation, an  ample  fund  for  the  payment  of  his  debts. 
He  had  no  idea  that  it  would  be  necessary  to  sell  any 
part  of  his  real  estate  for  that  purpose.  If  by  the  first 
clause  of  his  will  he  had  merely  directed  his  debts  to 
be  paid,  without  more,  the  implication  of  a  charge 
upon  his  whole  estate  would  not  have  been  repelled 
by  the  12th  clAuse.  But  having  directed  them  to  be 
paid  out  of  his  estate  by  the  executors,  important 
light  is  shed  upon  the  meaning  of  these  words  by  th^t 
clause. 

The  first  clause  then  is  to  be  construed  as  if  it  had 
been  a  mere  direction  that  the  debts  should  be  paid 
by  the  executors ;  and  in  order  to  ascertain  out  of 
what  part  of  the  estate  it  was  intended  they  should 
be  paid,  it  was  only  necessary  to  inquire  what  part  of 
the  estate  would  come  to  the  hands  of  the  executors 
as  such.  The  whole  personal  estate  would  come  to 
their  hands;  and  that  of  course  was  charged  by  the 
will,  as  it  was  by  the  law.  But  none  of  the  real  es- 
tate would  come  to  their  hands  or  under  their  control; 
unless,  perhaps,  the  house  and  lot  devised  to  Catharine 
Smith  for  life,  which  was  directed  after  her  death  to 
be  sold,  and  the  money  arising  from  the  sale  to  be 
equally  divided  among  the  children  of  the  testator 
named  in  the  will.     It  would  be  the  duty  of  the  exe- 
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1855.    cutors  to  make  that  sale,  no  other  persons  being  ap- 
Tem.    P<>inted  by  the  \^nll  for  the  puq)ose.     Whether   the 


proceeds  of  that  sale  would  be  applicable  to  the  pay- 
^^  meat  of  the  debts  under  the  first  clause  of  the  will,  is 
Haflfman.  unnecessary  to  be  determined  in  this  case,  as  no  ques- 
tion is  raised  on  the  subject.  It  does  not  appear  what 
has  been  done  with  that  property ;  though  the  pre- 
sumption is  that  the  life  tenant  yet  lives  and  has  it  in 
her  hands.  By  consent  of  parties,  the  property  de- 
vised to  her  for  life  was  not  charged  with  any  portion 
of  the  debts,  and  the  suit  was  dismissed  as  to  her.  It 
vnW  be  time  enough  atter  her  death  to  determine  the 
proper  disposition  to  be  made  of  that  property,  or  the 
proceeds  of  the  sale  thereof.  All  the  other  real  estate 
of  the  testator  was  given  directly  to  the  devisees, 
without  any  interposition  of  the  executors,  express  or 
implied.  A  portion  of  it,  it  is  true,  is  given  to  the  ap- 
pellant, who  is  one  of  the  executors ;  but  is  given  to 
him  in  his  own  right,  and  not  as  executor.  And  we 
have  seen  that  where  an  estate  is  specifically  devised 
to  a  person  who  happens  to  be  one  of  the  executors,  it 
will  not  be  charged  with  the  debts  of  the  testator  by  a 
mere  direction  to  the  executors  to  pay  them.  But  cer- 
tainly the  devisee  in  such  case  ought  to  be  the  last  per- 
son to  complain  that  the  land  devised  to  him  was  not 
held  to  be  so  chargeable. 

It  having  been  ascertained  by  the  commissioner's 
report  in  the  case,  that,  after  exhausting  the  personal 
estate  of  the  testator,  there  still  remained  due  to  his 
executor  David  Crawford,  on  account  of  debts  of  the 
estate  paid  by  him,  a  balance  of  three  thousand  four 
hundred  and  thirty-five  dollars  and  twenty-seven  cents, 
including  interest  to  the  3d  of  June  1846;  and  it  hav- 
ing been  ascertained,  or  conceded,  that  the  said  execu- 
tor had  paid  more  than  that  amount  of  specialty  debts 
binding  the  heirs,  he  was  entitled  to  stand  in  the  place 
of  the  creditors  whose  debts  he  had  paid,  and  to  charge 
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the  said  balance  upon  the  real  estate  of  the  testator ;  1855. 

which  was  liable  therefor  in  the  hands  of  the  devisees,  r^^^m 
in  proportion  to  the  value,  at  the  death  of  the  testator. 


of  the  estate  devised  to  each  of  the  devisees  respec-  ^*^ 
tively.  The  widow  was  not  chari^eable  with  any  thing  Huffman, 
on  account  of  the  said  balance  in  respect  to  the  de- 
vise to  her;  which  was  in  lieu  of,  and  of  less  value  than, 
her  dower.  The  incumbrance  of  her  life  estate  was 
properly  taken  into  consideration  in  estimating  the 
value  of  the  real  estate;  and  the  value  of  the  said  life 
estate  was  properly  ascertained,  and  deducted  from  the 
value  of  that  part  of  the  estate  of  the  testator  to  which 
it  was  attached.  Indeed,  there  was  no  exception  to  the 
report  of  the  commissioner,  and  no  complaint  of  the 
decree  of  the  Circuit  court  in  this  respect. 

I  think  that  the  legacies  of  one  thousand  dollars 
each  to  M*ary  Huffman  and  Rebecca  H.  Gaw,  charged 
upon  the  two-thirds  of  the  Brubaker  farm  devised  to 
Elizabeth  Crawford  and  John  Gaw,  were  subject  to 
be  abated  on  account  of  the  balance  due  to  the  execu- 
tor Crawford,  and  chargeable  on  the  real  estate  of  the 
testator;  and  that  the  portion  of  that  balance  for 
which  the  said  two-thirds  were  liable,  was  apportion- 
able  between  the  proprietors  of  the  said  legacies  and 
of  the  said  two-thirds,  the  rate  of  apportionment 
being  the  proportion  which  the  value  of  said  legacies 
at  the  death  of  the  testator,  bore  to  the  residue  of  the 
value  ot  said  two-thirds  at  that  period,  after  deducting 
therefrom  the  said  value  of  the  legacies.  There  was 
at  least  as  much  reason  in  laying  the  charge  upon  the 
said  legacies  as  upon  the  residue  of  the  said  two-thirds 
of  the  Brubaker  farm.  The  legacies  constituted  a  part 
of  the  subject  of  the  said  two-thirds,  and  were  carved 
out  of  it.  They  were  certainly  not  more  specific  in 
their  nature  than  was  the  residue  of  the  subject,  and 
not  more  entitled  to  exemption  from  liability  for  the 
debts  of  the  testator. 
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1855.         I  think  the  mode,  adopted  by  the  eomrui.^ioner,  of 
Term,    ascertaining  the  value  of  the  said  legacies  at  the  death 
of  the  testator,  (by  ascertaining  what  amount  improved 


^^  at  compound,  instead  of  simple  interest,  from  that 
Haffman.  time  until  the  death  of  the  widow,  when  the  legacies 
were  payable,  would  be  equal  to  the  amount  of  the 
legacies,)  was  correct.  That  mode,  in  its  application 
to  such  cases,  received  the  sanction  of  the  judges  of 
this  court  in  WfLson  v.  Davisson^  2  Rob.  R.  384. 

But  I  do  not  see  how  the  mode  of  ascertaining  the 
value  of  the  legacies  at  the  death  of  the  testator  can 
affect  the  appellant;  as  its  only  object  is  to  ascertain 
the  rate  of  apportionment  between  the  two  legacies 
of  one  thousand  dollars  each,  and  the  residue  of  the 
subject  on  which  they  are  chargeable.  The  portion 
of  the  balance  due  to  the  executor  Crawford,  for  which 
that  subject  is  liable,  cannot  be  increased  or  diminished 
by  the  mode  of  its  apportionment  among  the  different 
interests  in  the  subject.  The  only  persons  affected 
are  the  proprietors  of  those  interests;  and  they  do  not 
complain. 

I  think  the  advancements  made  by  the  testator  in 
his  lifetime  to  his  children  were  properly  not  taken 
into  consideration  in  the  apportionment  of  the  balance 
due  to  the  executor  Crawford ;  and  that  the  said  ba- 
lance was  chargeable  only  on  the  real  estate  left  by 
the  testator  at  his  death.  The  only  ground  for  con- 
tending that  the  advancements  ought  to  be  considered 
in  the  said  apportionment  is,  that  they  are  directed  in 
the  will  to  be  accounted  for  with  the  executors  in  the 
settlement  and  division  of  the  estate:  from  which  it 
is  inferred  that  the  testator  intended  to  make  all  his 
children  equal  in  the  distribution  of  his  estate.  It  is 
obvious  that  this  direction  does  not  refer  to  the  spe- 
cific devises  of  property  made  to  his  children  respec- 
tively, but  only  to  the  residue  of  his  estate  undisposed 
of,  which,  by  the  14th  clause  of  his  will,  he  directs  to 


COURT   OF   APPEALS    OF   VIRGINIA.  639 

be  equally  divided  among  his  children;  and  perhaps  1855. 

also  to  the  money  arising  from  the  sale  of  the  house  ^JJ.^ 
and  lot  devised  to  Catharine  Smith  for  life,  which,  by 


Gaw 

V. 


the  13th  clause  of  his  will,  he  also  directs  to  be  equally 
divided  among  his  children.  The  executors  would  Huffman, 
have  to  make  the  former,  and  perhaps  the  latter,  of 
these  two  divisions;  and  in  making  them,  he  wished 
the  advancements  referred  to  in  his  will  to  be  ac- 
counted for  with  them.  But  they  would  have  nothing 
to  do  with  the  real  estate  specifically  devised  to  some 
of  his  children,  nor  with  the  sums  of  money  charged 
on  a  part  of  it  in  favor  of  his  daughters  Mary  Huflftnan 
and  Rebecca  H.  Gaw;  and  therefore  the  direction  to 
account  for  the  said  advancements  with  the  executors, 
in  the  settlement  and  division  of  the  estate,  cannot 
apply  to  the  said  real  estate  and  sums  of  money,  which 
would  not  come  to  the  hands  of  the  executors,  and  as 
to  which  no  settlement  or  division  would  be  made. 
The  property  advanced  by  the  testator  to  his  children 
in  his  lifetime  was  not  a  part  of  his  estate  at  his  death ; 
and  there  is  nothing  in  the  will  to  affect  the  legal  lia- 
bility of  the  devisees,  which  is  in  proportion  to  the 
value  of  the  property  devised  to  them  respectively. 

In  the  assignments  made  by  Mary  Huffman  and  Re- 
becca H.  Gaw  respectively  to  David  Crawford,  they 
acknowledge  themselves  indebted  to  him,  each  in  one- 
fifth  of  the  balance  due  to  him  on  his  executorial  ac- 
count; and  agree  that  their  legacies  shall  be  liable  for 
the  payment  of  the  same  respectively.  Rebecca  H. 
Gaw's  due  proportion  of  the  said  balance  was  in  tact 
about  one-fifth ;  but  Mary  Huffman's  was  much  less 
than  a  fifth.  I  think  the  Circuit  court  properly  regarded 
these  parties  as  liable  only  for  their  due  proportions  of 
the  balance,  notwithstanding  the  assignments;  and 
properly  decreed  the  assignments  to  stand  as  security 
only  for  what  they  Respectively  owed  to  David  Craw- 
ford's estate.     The  purpose  both  of  the  assignors  and 
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ia55.    assignee  was  to  secure  only  what  was  really    due. 
Term.    They  were  mutually  mistaken  as  to  the  proportion  in 
which  the  devisees  were  bound  to  contribute  to  the 


Gaw 

V. 


payment  of  the  debt,  supposing  them  to  be  bound 
HuffmaD  equally,  instead  of  in  proportion  to  the  value  of  the 
estate  devised  to  them  respectively,  and  the  assign- 
ments were  executed  under  that  mistake.  They  can- 
not be  regarded  as  voluntary  obligations,  nor  as  admis- 
sions or  compromises  of  asserted  or  disputed  claims. 
They  were  without  consideration,  and  therefore  void, 
as  to  the  excess  of  one-iifth  of  the  said  balance,  over 
what  was  really  due  by  the  assignors  respectively.  See 
1  Story's  Equ.  Jur.  §120-137,  and  notes;  2  Evans' 
Pothier,  Appendix,  Xo.  xviii. 

There  are  other  considerations  which  render  the  as- 
signments, and  especially  that  of  Mary  Huffman,  (as 
to  which  only  the  question  seems  to  be  material,)  void 
to  that  extent.  The  parties  were  dealing  with  expec- 
tancies; with  future,  and  not  with  present  interests. 
Legatees,  whose  legacies  were  payable  on  a  future  and 
perhaps  remote  contingency,  were  dealing,  in  regard 
to  them,  with  the  person  upon  whom  their  payment 
would  devolve.  They  were  indebted  to  him,  and  to 
some  extent  must  have  been  under  his  influence.  One 
of  them,  at  least,  Mary  Huflman,  was  in  very  indigent 
circumstances.  In  this  state  of  things  the  utmost  ex- 
tent to  which  the  assignments  should  be  permitted  to 
operate,  is  to  stand  as  security  for  what  is  justly  due 
from  the  assignors  to  the  assignee.  1  Story's  Equ. 
Jur.  §  337,  338,  344. 

An  objection  is  taken,  in  the  petition  of  appeal,  to 
the  account,  as  stated  by  the  commissioner,  between 
the  eoexecutors  David  Crawford  and  Jacob  R.  Gaw. 
No  exception  was  taken  to  that  account  in  the  court 
below ;  and  the  objection  in  the  appellate  court,  there- 
fore, comes  too  late.  But  I  think  it  is  not  well  founded. 
It  appears  to  rest  only  on  the  ground  that  Da\dd  Craw- 
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ford,  who  was  the  acting  executor,  in  a  former  settle-  1855. 
ment  with  his  co-executor  gave  him  credit  for  five  hun-  xerm. 
dred  and  three  dollars  and  thirty-one  cents,  one-half  of 
the  commission  allowed  by  the  County  court  commis- 
sioner, who  settled  the  executorial  account.  The  com- 
missioner of  the  Circuit  court  having  disallowed  the 
commission  to  the  executors  in  their  settlement  of  the 
executorial  account,  properly  disallowed  the  credit  for 
one-half  of  the  commissions  in  the  resettlement  of  the 
account  between  the  executors.  It  would  have  been 
to  the  last  degree  unjust  that  David  Crawford  should 
not  only  render  all  the  services  for  nothing,  but  be  com- 
pelled, out  of  his  own  pocket,  to  pay  one-half  of  the 
usual  commission  to  his  coexecutor,  who  rendered  no 
service  at  all. 

I  am  for  aflirming  the  decree. 

The  other  judges  concurred  in  the  opinion  of  Mon- 

CURE,   J. 

Decree  affirmed. 


Vol.  xii — 81 


Term, 
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1855.  W.  &  C.  Tarr  r.  Ravenscroft  Jr  ols^ 

July 

Same  r.  Hendricks'  adm'r  ^  aU. 
September  11. 

1.  Bill  by  a  residuary  legatee  against  an  administrator  with  the 
will  annexed  and  his  sureties  T  and  H ;  the  administrator 
being  insolvent.  C  the  son  of  T  has  received  assignments  of 
a  number  of  the  legacies,  and  claims  them  as  his  own  ;  but  H 
insists  that  they  belong  to  T,  and  were  purchased  at  a  large 
discount,  the  benefit  of  which  he  is  entitled  to  share,  H  in- 
sists further  that  0  should  not  be  paid  these  legacies  until  T 
or  T  and  0  should  file  a  cross-bill  against  him,  and  thus  f^ve 
him  an  opportunity  to  contest  C's  right  If  C  is  not  entitled 
to  the  legacies  he  is  entitled  to  compensation  for  purchasing 
them  up.  Held  :  C  is  a  proper  party  defendant  to  the  origi- 
nal bill  to  have  his  right  to  the  legacies  settled.  And  H  and 
0  having  filed  a  cross-bill  against  T  setting  up  C's  right  to  the 
legacies,  that  T  could  not  object  to  it  at  the  hearing  after  hav- 
ing insisted  on  it.  And  if  C  held  not  entitled  to  the  legacies, 
he  should  be  allowed  compensation  for  purchasing  them. 

2.  One  of  two  sureties  of  an  insolvent  administrator  purchases 
up  legacies  for  which  the  sureties  are  bound,  at  a  discount 
He  shall  only  chaise  his  cosurety  for  his  proportion  of  what 
he  paid  for  the  legacies  and  of  the  expenses  of  purchasing 
them. 

Barbara  McQnire  died  about  the  end  of  the  year 
1835,  having  made  her  will,  which  was  duly  admitted 
to  record  in  the  County  court  of  Brooke;  and  James 
and  Robert  Marshel  qualified  as  administrators  with 
the  will  annexed,  with  William  Tarr  and  John  Hen- 
dricks as  their  sureties.  They  also  qualified  as  admi- 
nistrators of  Francis  McGuire  with  the  same  sureties. 
By  her  will,  after  some  small  legacies,  she  directed 
the  proceeds  of  the  residue  of  her  estate,  both  real 
and  personal,  to  be  divided  into  seven  parts,  one  of 
which  she  gave  to  each  of  her  living  sisters,  and  to 
the  families  of  her  brothers  and  sister  who  were  dead. 
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In  1842,  there  was  a  settlement  of  the  administra-     1855. 
tion  account  under  the  order  of  the  court  of  probat;    j^,^ 

and  according  to  that  settlement  the  residuum  of  the 

estate  amounted,  on  the  31st  of  May  1842,  to  eleven     j^^' 
thousand  one  hundred  and  ninety-nine  dollars  of  prin-       v. 
cipal,  and  three  thousand  and  seventy-one  dollars  and     croft  ' 
sixty-eight  cents   of  interest.      About  this  time  the     **^- 
administrators  and  their  two  brothers,  who  were  doing    Same 
business  in  partnership,   failed   in   business;    and  in     j^^'^. 
June  1842,  they  executed  a  deed  by  which  they  con-   dncks' 
veyed  all  tbeir  property  in  trust  to  secure  their  debts     Aals. 
as  well  social  as  individual. 

The  administrators  having  become  insolvent,  three 
judgments  were  recovered  against  the  sureties  for 
some  of  the  specific  legacies  left  by  Mrs.  McGuire; 
which  judgments  were  paid  by  Tarr;  and  in  Decem- 
ber 1843,  Hendricks  executed  a  deed  by  which  he 
conveyed  to  Tarr  a  tract  of  land  to  secure  him  for 
Hendricks'  moiety  of  the  money  he  had  paid  or  might 
be  compelled  to  pay  as  surety  of  the  administrators, 
after  deducting  from  said  moiety  one-half  of  the  divi- 
dend which  he  might  receive  on  account  of  said  debts 
from  the  trust  fund  created  by  the  Marshels  for  the 
payment  of  their  debts. 

In  1847,  Rebecca  Ruvenscroft,  the  sister  of  the  tes- 
tatrix Barbara  McGuire,  and  entitled  under  her  will  to 
one-seventh  of  the  residuum  of  the  estate,  filed  a  bill  in 
the  Circuit  court  of  Brooke  county,  on  behalf  of  her- 
self and  the  other  residuary  legatees  of  Mrs.  McGuire, 
against  James  Marshel,  the  surviving  administrator, 
Hendricks  and  Tarr  the  sureties,  and  the  specific  lega- 
tees, setting  out  the  will,  and  the  settlement  of  the 
account  under  the  order  of  the  court  of  probat,  and 
the  insolvency  of  the  administrators,  and  asking  for  an 
account,  and  that  the  sureties  might  be  compelled  to 
pay  what  might  be  found  to  be  due  to  her. 

The  record  states  that  William  Tarr  tiled  his  an- 
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1855.     swcr,  but  it  does  not  appear  in  the  record.     In  May 
Term.    1847,  the  cause  came  on  to  be  heard  upon  the  bill 

taken  for  confessed  as  to  all  the  parties  except  William 

^Twr     ^^^^y  ^^^  upon  his  answer,  when  a  decree  was  made, 

V.       directing  a  commissioner  to  take  an  account  of  the 

croft     administration  of  James  Marshel  on  the  estate  of  Bar- 

Aals.    bara  McGuire,  and  also  of  the  specific  and  residuary 

Same    legacies,  and .  who  were  the   residuary  legatees  and 

Hen-    ^^^^'^  interested  in  the  estate:    And  these  legatees 

dricks*   and  others  interested,  were  allowed  to  appear  before 

Aals.     ^he  master,  and  prove  their  rights  or  interest  in  said 

estate. 

In  September  1847,  the  commissioner  returned  his 
report.  He  did  not  state  the  administration  account, 
the  parties  being  satisfied  with  that  returned  to  the 
court  of  probat;  but  taking  the  residuum  of  the  estate 
as  amounting  on  the  31st  of  May  1842  to  the  sum  of 
thirteen  thousand  two  hundred  and  seventy-eight  dol- 
lars and  twenty-four  cents,  he  apportioned  that  sum 
among  the  residuary  legatees.  He  gave  a  list  of  these 
legatees,  numbering  forty-six,  and  some  of  these  were 
dead  leaving  children;  and  he  stated  an  account  with 
each  of  them,  except  the  seven  children  of  one  sister, 
showing  the  payments  which  had  been  inade  to  them, 
and  from  what  fund  made.  The  children  of  that  sister 
it  appeared  had  been  paid  in  full  by  the  administrator 
and  his  sureties.  Of  the  persons  claiming  this  re- 
siduum Campbell  Tarr,  the  son  of  William  Tarr,  was 
reported  as  the  assignee  of  thirty-nine;  and  he  was 
the  assignee  of  the  only  specific  legatee  who  had  not 
been  paid :  The  plaintiff^  and  four  others  of  the  re- 
siduary lee^atees  still  held  their  claims  to  their  legacies. 
After  the  commissioner's  report  had  been  returned, 
the  administrators  with  the  will  annexed  ot  John  Hen- 
dricks answered  the  bill.  They  do  not  question  the 
liability  of  Hendricks  as  surety  of  the  administrators ; 
but  say  that  the  judgments  to  secure  which  their  tes- 
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tator  executed  the  mortgage  to  William  Tarr,  had  not  1856. 

then  been  paid  off  by  Tarr ;  and  that  they  had  been  Term. 
«ince  paid  in  great  part,  from  the  proceeds  of  the  pro- 


perty conveyed  in  trust  by  the  Marshels.     They  say  ^^x^/^' 
further,  that  the  legacies  assigned  to  Campbell  Tarr       v. 
were  in  fact  the  property  of  William  Tarr,  paid  for  by     croft ' 
money  furnished  by  him  to  his  son  Campbell  Tarr,    ***^- 
who  acted  as  his  agent  in  the  purchases,  and  who  was    Same 
a  young  man  without  means  of  his  own  to  purchase    jj^j^^ 
them;  and  that  having  been  purchased  at  a  considera-   dricks' 
ble  discount,  they  could  only  be  charged  by  William     &al8. 
Tarr  against  their  testator  Hendricks,  at  the  amount 
paid  for  them :    And  they  charge  that  William  Tarr, 
to  induce  Hendricks  to  execute  the  mortgage  afore- 
said, proposed  and  agreed  that  he  would  purchase  in 
as  many  of  said  legacies  for  which  the  sureties  were 
liable,  as  he  could  obtain,  and  that  Hendricks  should 
participate  equally  in  any  profit  which  might  result 
therefrom. 

They  insisted  further,  that  if  Campbell  Tarr  was  to 
be  considered  as  the  true  holder  of  said  claims  by  as- 
signment, he  ought  not  to  be  allowed  to  recover  any 
thing  in  respect  thereof,  nor  should  William  Tarr  be 
allowed  to  recover  any  thing  on  account  of  payments 
made  to  Campbell  Tarr  as  such  assignee,  without  first 
filing  his  or  their  bill  against  Hendricks'  representa- 
tives, real  and  personal,  alleging  and  proving  said  pur- 
chase and  assignments,  and  giving  said  representatives 
an  opportunity  to  contest  said  claims. 

Upon  the  filing  of  the  foregoing  answer,  on  the  mo- 
tion of  Campbell  Tarr,  he  was  admitted  a  party  de- 
fendant in  the  suit,  and  filed  his  answer.  He  denied 
in  express  terms  that  he  acted  as  the  agent  of  William 
Tarr  in  the  purchase  of  the  legacies,  or  that  William 
Tarr  had  any  interest  in  said  purchases.  He  said-that 
at  the  time  the  purchases  were  made,  Hendricks  and 
William  Tarr  were  the  sureties  of  the  administrators. 
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1855.    and  they  were  liable  as  such  sureties,  as  was  then  sap- 
T^m.    P<>sed,  for  near  twenty  thousaftd  dollars ;  the  various 

claimants  to  which   were    widely   dispersed   through 

^Tmt^   several  states  of  this   Union.     That  at  that  time  his 
V.       father  and  himself  were  doing  business  as  partners  and 
croft     merchants,  and  that  in  consequence  of  these  heavy  lia- 
&al8.    bilities  their  credit  was  subject  to  suspicion,  and  Wil- 
Same    ham  Tarr  was  liable  to  be  called  upon  at  any  time  to 
Hen-    P^^'  ^  large  amount  when  he  was  least  prepared  to  pay 
dricks'    it.     That  in  consideration  of  these  things,  and  believ- 
&^B,    ^^S  that  the  claims  could  be  purchased  upon  terms  that 
would  indemnify  the  purchaser  for  the  labor,  exposure 
and  expense  of  hunting  them  up  and  buying  the  said 
claims,  he  proposed  to  William  Tarr  that  if  he  would 
loan  respondent  so  much  of  the  money  necessary  to 
purchase  these  claims  as  respondent  had   not  ot  his 
own,  that  respondent  would  hunt  up  the   claimants 
and  purchase  the  claims.     That  William  Tarr  agreed 
to  loan  him  such  money  as  he  could  conveniently  spare 
from  his  business;  and  thereupon  the  respondent  un- 
dertook  for  himself   to   hunt    up   and   purchase  the 
claims,  and  succeeded  partly  with  his  own  money  and 
partly  with  money  borrowed  from  William   Tarr,  in 
purchasing,  at  immense  labor,  exposure,  trouble  and 
expense,  divers  of  said  claims.     That  in  so  tar  as  he 
purchased  said  claims  for  himself,  he  took  the  assign- 
ments to  himself.     And  he  refers  to  the  report  of  the 
commissioner  made  in  the  cause,  as  showing  which  of 
the  legacies  had  been  assigned  to  him. 

In  September  1850,  the  report  of  the  commissioner 
was  recommitted  by  consent,  and  he  returned  a  report 
in  which  several  accounts  were  stated  as  between  the 
sureties  William  Tarr  and  John  Hendricks.  The  fourth 
statement  showed  their  indebtedness  to  Campbell  Tan- 
as assignee  of  the  legacies,  if  they  belonged  to  him,  to 
be  six  thousand  seven  hundred  and  sixty-eight  dollars 
and  forty-nine  cents.     And  the  fifth  statement  showed 


w.&c. 

Tarr 
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the  indebtedness  of  Hendricks  to  William  Tarr,  if  the  1855. 
legacies  were  purchased  for  him,  to  be  one  thousand  x^m. 
eight  hundred  and  seventy-six  dollars  and  sixty-seven 
cents. 

Upon  the  question,  who  was  the  owner  of  the  lega-       v. 
cies  purchased  by  Campbell  Tarr,  this  court  was  of    croft 
opinion  that  the  evidence  showed  a  purchase  for  Wil-    *^*^- 
Ham  Tarr.     Campbell  Tarr  was  examined  by  the  com-    Same 
missioner  as  to  the  prices  given  for  the  legacies  pur-     jjgjj. 
chased  by  him.     He  gave  a  detailed  statement,  from    dncks' 
which  it  appeared  that  the  legacies  purchased  by  him    &al8. 
amounted  to  twelve  thousand  four  hundred  and  eleven 
dollars  and  forty-three  centB,  for  which  he  gave  nine 
thousand  five  hundred  and  ninety-eight  dollars  and 
eighty-three  cents.     And  he  gave  a  statement  of  the 
time,  labor  and  expense  employed  in  the  purchases, 
and  estimated  the  amount  which  would  be  due  to  him, 
if  acting  for  another,  at  eight  hundred  and  eighty-five 
dollars.     The  amounts  reported  by  the  commissioner 
were  so  reduced  by  payments  out  of  the  trust  pro- 
perty- of  the  Marshels. 

In  1852,  William  and  Campbell  Tarr  tiled  a  cross 
bill  in  the  cause  against  the  administrators  with  the 
will  annexed  and  devisees  of  Hendricks.  The  object 
of  this  bill  was  to  have  the  mortgage  given  by  Hen- 
dricks to  William  Tarr,  for  the  purpose  of  repayment 
to  William  Tarr  of  the  money  he  had  paid  for  Hen- 
dricks, foreclosed,  and  payment  to  Campbell  Tarr  of 
the  amount  he  claimed  as  assignee  ot  the  legacies 
aforesaid.  They  state  that  the  personal  estate  of  Hen- 
dricks did  not  amount  to  five  hundred  dollars,  and 
that  he  had  no  real  estate  at  his  death  but  that  em- 
braced in  the  mortgage  deed.  The  administrators 
answered,  relying  upon  the  grounds  of  defense  taken 
in  their  answer  to  the  original  bill. 

It  appears  that  the  personal  estate  of  Hendricks  was 
less  than  five  hundred  dollars,  and  that  was  given 
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1855.    specifically   to  two   of  his   children:  As   to   his   real 
Term.    ^^^^^^9  he  directed  that  one  of  his  Rons  should  keep 
possession  of  it  until  the  final  settlement  of  the  ad- 


%'arr  ii^i'»i*^tration  of  Mrs.  McGuire's  estate.  That  if  upon 
V.  that  settlement  these  sureties  had  nothing  to  paj,  his 
croft  real  estate  should  be  sold  and  divided  anjong  his  chil- 
Aals.  dren;  but  if  the  sureties  had  to  pay  any  thing,  his 
Same  proportion  of  the  amount  should  be  paid  out  of  the 
Hen-  P^'^c^^Js  ^^  ^^^  ^^1®  ^f  ^^^  estate,  and  the  balance  of 
dricks'  these  proceeds  divided  in  the  same  proportion  among 
Aals.     his  children. 

Both  causes  came  on  to  be  heard  on  the  2d  day  of 
September  1853,  when  the  court  dismissed  the  original 
bill  as  to  Campbell  Tarr,  and  recommitted  all  the 
reports  made  in  the  cause,  to  a  commissioner,  with 
directions  to  state  various  accounts.  First.  An  ac- 
count with  each  legatee,  showing  how  much  was 
due  from  the  administrators,  and  how  much  was  paid 
by  them.  Second.  An  account  of  all  moneys  paid  to 
the  legatees  l>y  William  Tarr,  including  therein  such 
money  as  was  paid  by  or  through  Campbell  Tarr,  and 
claimed  by  him  in  his  own  right;  and  when  paid. 
Fifth.  An  account  of  all  moneys  due  from  Hendricks 
to  William  Tarr  on  account  of  their  joint  suretyship 
for  the  administrators.  And  sixth.  An  account  of  the 
reasonable  expenses  of  William  Tarr  and  Campbell 
Tarr  incurred  by  them  in  making  the  purchases  of  all 
the  claims  by  them  or  either  of  them.  And  the  court 
holding  that  Campbell  Tarr  had  no  interest  in  the 
cross  suit,  the  bill  in  that  case  was  dismissed  as  to  both 
plaintitis,  with  costs  to  the  defendants.  Whereupon 
William  and  Campbell  Tarr  applied  to  this  court  for 
an  appeal,  which  was  allowed. 

Frj/y  for  the  appellants. 

There  was  no  counsel  for  the  appellees. 
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Lee,  J.  Whether  Campbell  Tarr  is  to  be  regarded 
as  having  punthased  the  interests  ot  the  legatees  of 
Barbara  McGuire,  now  claimed  by  him,  on  his  own  ac- 
count and  for  his  own  benefit,  or  as  agent  of  his  father 
William  Tarr,  and  for  the  use  and  benefit  of  the  latter, 
it  was  not  improper  he  should  be  made  a  party  in  the 
case  of  Rebecca  Ravenscroft,  the  object  of  which 
was  to  obtain  a  settlement  of  the  estate  of  Barbara 
McGuire,  and  a  decree  for  payment  of  the  various  lega- 
cies left  by  her  will.  Campbell  Tarr  had  taken  the  as- 
signments of  the  difterent  legacies  purchased  in  by  him 
to  himself  in  his  own  name,  and  was  claiming  them  for 
his  own  use;  and  it  appears  that  in  making  these  pur- 
chases he  had  spent  some  time  and  labor,  and  had  in- 
curred various  charges  and  expenses.  It  was  right, 
therefore,  that  his  claim  to  the  legacies  should  be  ad- 
judicated, and  that  he  should  be  bound  by  the  decision; 
and  if  it  should  be  held  that  the  purchases  were  in  fact 
for  the  benefit  of  his  father,  and  that  he  held  the  as- 
signments as  trustee  merely,  still  he  could  not  be 
required  to  surrender  them  for  the  benefit  of  other  per- 
sons except  upon  being  reimbursed  for  his  time,  labor 
and  expenses.  It  was  therefore  proper  that  he  should 
be  a  party  in  this  cause,  so  that  the  whole  matter 
might  be  finally  adjudicated,  and  the  bill  should  not 
have  been  dismissed  as  to  him  when  the  case  was  heard 
and  the  reference  directed. 

It  is  clear  that  it  was  proper  for  William  Tarr  to 
convene  the  representatives  of  the  personal  and  real 
estate  of  John  Hendricks,  by  cross  bill  before  the 
court,  for  the  purpose  of  charging  upon  the  real  estate 
the  amount  for  which  it  was  properly  responsible  by 
reason  of  the  cosuretyship  of  Hendricks  with  William 
Tarr  in  the  administration  bonds  given  by  James  and 
Robert  Marshel  as  administrators  of  Francis  McGuire 
and  Barbara  McGuire.  Hendricks,  by  the  mortgage 
of  the  18th  of  December  1843,  had  charged  his  land 
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1855.    with  reimbursement  to  William  Tarr  of  one-half  of 
Term.    ^^^  ^^  might  have  paid  as  such  surety;  and  by  his  will 


W.  &  C 


he  had  in  effect  charged  all  his  estate  with  the  pay- 
Ti^^  ment  of  his  proportion  of  any  deficiency  that  might 
V.  be  made  to  appear  upon  the  settlement  of  the  admi- 
croft  nistration  accounts.  This  provision  of  course  enured 
*  ^^-  to  the  benefit  of  William  Tarr,  and  his  right  therefore 
Same  to  come  with  his  cross  bill  is  beyond  all  doubt.  Kor 
Hen-  ^^  there  any  impropriety  in  Campbell  Tarr's  being 
^oW  joined  with  him  as  a  complainant.  Campbell  Tarr 
&  als.  had  purchased  the  legacies  and  taken  the  assignments 
to  himself  in  his  own  name.  He  claimed  to  have  pur- 
chased them  for  his  own  use  and  benefit.  This  claim 
was  recognized  and  ackowledged  by  William  Tarr. 
Thus  Campbell  Tarr  was  apparently  concerned  in  the 
proper  disposition  of  the  proceeds  of  the  real  estate  of 
John  Hendricks;  and  if  others  were  interested  to  show 
that  the  purchases  were  in  fact  for  the  use  and  benefit 
of  William  Tarr,  still  Campbell  Tarr  might  claim  in- 
demnity for  his  services  and  expenses  in  obtaining  the 
assignments  as  the  condition  of  his  surrendering  them 
for  the  benefit  of  those  entitled.  And  having  thus  an 
interest  in  the  subject,  it  was  proper  he  should  be  a 
party.  Story's  Eq.  Plead.  §  72,  §  153,  and  n.  3,  §  154; 
1  Dan.  Ch.  Pr.  284,  291.  The  same  reason  therefore 
which  forbad  the  dismissal  of  the  original  bill  as  to 
Campbell  Tarr,  applied  also  to  the  case  of  the  cross 
bill  of  William  and  Campbell  Tarr;  but  there  was 
still  another  reason  which  rendered  the  dismissal  of 
the  latter,  for  the  cause  assigned,  improper  at  the 
hearing.  The  administrators  of  Hendricks  had  in  their 
answer  to  the  original  bill  insisted  that  Campbell  Tarr 
should  not  be  allowed  to  recover  any  thing  by  reason 
of  the  supposed  assignments  of  the  legacies  to  him, 
nor  William  Tarr  to  recover  any  thing  by  reason  of 
any  payments  to  Campbell  Tarr  as  such  assignee, 
without  first  filing  their  bill  against  the  representatives 
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of  John  Hendricks,  and  alleging  and  proving  the  as-     1855. 
signments  and  giving  the  administrators  an  opportunity    xerm. 

to  contest  them ;  and  when  the  cross-bill  was  afterwards 

filed,  setting  up  the  assignments,  neither  they  nor  any     ^f^ 
other  of  the  representatives  of  John  Hendricks  made       v. 
any  objection  for  such  supposed  misjoinder  by  demur-     croft 
rer,  plea  or  otherwise.     The  administrators  of  Hen-    **^^- 
dricks  answered,  and  the  cause  came  on  for  final  hear-    Same 
ing  on  the  merits.     The  objection  not  having  been    jj^'^^. 
made  in  due  time  and  in  the  proper  form,  should  at   dricks* 
this  stage  have  been  disregarded.     1  Dan.  Ch.  Pr.  399,    &  als. 
401 ;  Story's  Eq.  Plead.  §  544.    Raffity  v.  King,  1  Keen's 
R.  601;   Trustees  of  Watertown  v.  CoweUj  4  Paige's  R. 
610;  Dickenson  v.  Davis,  2  Leigh  401. 

Upon  the  merits,  I  think  there  is  as  little  room  for 
doubt  or  diflSLculty. 

Campbell  Tarr  was  the  son  of  William  Tarr,  and  in 
his  employment  or  engaged  with  him  in  business  as  a 
junior  partner.  He  was,  so  far  as  appears,  without 
means,  except  such  as  he  derived  from  his  father.  The 
money  with  which  the  purchases  of  the  legacies  were 
made  was  supplied  by  his  father,  and  the  enterprise  of 
hunting  up  the  legatees  and  obtaining  their  assign- 
ments was  undertaken  at  his  suggestion.  The  idea 
that  the  money  used  by  Campbell  Tarr  in  making  the 
purchases  was  loaned  him  by  his  father,  is  not  sup- 
ported by  any  competent  testimony,  but  is  repelled  by 
the  circumstances  disclosed.  In  making  the  purchases 
Campbell  Tarr  appears  to  have  had  constant  reference 
to  his  father,  and  speaks  of  it  as  his  father's  busi- 
ness. He  also  speaks  of  the' hardship  of  the  case  upon 
both  of  the  securities,  and  states  his  object  in  making 
the  purchases  to  be  to  save  them  as  far  as  possible ; 
and  he  uses  this  as  an  argument  with  the  legatees  why 
they  should  consent  to  an  abatement  of  the  amount 
due  them;  and  the  argument  appears  to  have  been 
successful.     Looking  to  all  the  circumstances  in  proof. 


652  COURT   OF  APPEALS   OF   VIRGINIA. 

1855.    the  concert  of  purpose  between  William   Tarr  and 
Term.    Campbell  Tarr  is  plainly  apparent.     That  the  latter 
was  the  mere  agent  of  the  former  in  making  the  pur- 


^arr^   chases  is,  I  think,  beyond  any  reasonable  doubt   or 

V.       question,  and  as  such,  for  all  the  purposes  of  these 

croft  '  causes,  he  must  be  regarded.     The  assignments  being 

<&al8.    in  ijig  name,  he  is  to  be  regarded  as  holding  them  in 

Same    trust  for  his  father,  and  for  those,  if  any,  who  may  be 

jj^jj.    entitled  to  participate  with  him  in  the  benefits  of  them, 

dricks'    subject  only  to  the  right  to  demand  a  reasonable  com- 

A  als.    pensation  for  his  services,  and  reimbursement  of  his 

expenses  incurred  in  obtaining  the  assignments. 

Regarding  the  purchases  of  these  legacies  as  in  fact 
made  for  William  Tarr,  the  claim  of  the  representa- 
tives of  Hendricks  to  participate  in  the  benefit  of  them 
cannot  be  successfully  resisted.  The  doctrine  of  con- 
tribution among  sureties  is  foanded  rather  on  princi- 
ples of  equity  and  natural  justice  than  upon  any 
notion  of  mutual  contract,  express  or  implied.  De- 
ring  V.  Earl  of  Wwchelsea,  1  Cox  R.  318 ;  Craythjome  v. 
Swinburne,  14  Ves.  R.  160;  per  Lord  liedesdale  in 
Stirling  v.  Forrester,  3  Bligh's  R.  575,  590.  It  is  true 
it  may  be  enforced  at  law,  although  no  positive  con- 
tract between  the  sureties  can  be  shown,  but  the  prin- 
ciple and  the  measure  of  relief  afforded  in  the  court 
of  equity  are  different  from  those  of  the  law  courts. 
Thus,  if  one  of  several  sureties  be  insolvent,  and  an- 
other pays  the  debt,  he  can  at  law  recover  from  the 
other  solvent  sureties  only  their  original  quotas  with- 
out regard  to  the  share  of  the  insolvent  surety, 
0)well  V.  Edwards,  2  Bos.  &  Pul.  268 ;  Brown  v.  Lee, 
6  Barn.  &  Cress.  697;  S.  C.  9  Dow.  &  Ryl.  700.  But 
in  equity  the  share  of  the  insolvent  surety  will  be  ap- 
portioned amongst  those  who  are  solvent.  Hale  v. 
Harrison,  1  Cas.  in  Ch.  246 ;  Dering  v.  Earl  of  Win- 
Chelsea,  1  Cox  R.  318 ;  Peter  v.  Bich,  1  Ch.  Rep.  84. 
So  if  one  surety   die,  the   remedy   at  law   lay   only 
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against  the  survivors;  but  a  court  of  equity  would  1865. 
compel  contribution  from  the  estate  of  the  deceased  r^^J^ 
surety.     Primrose  v.  Bromley ^  1  Atk.  R.  89.  

Sureties  are  not  only  entitled  to  contribution  as  be-  ^^^' 
tween  themselves  personally,  for  moneys  paid  in  dis-       v. 
charge  of  the  common  debt,  but  they  may  also  claim     croft^' 
the  benefit  of  all  securities  which  any  one  of  their    <^*^^- 
number  may  have  taken  for  his  indemnity:  And  if  a    Same 
surety  who  seeks  contribufion  has  been  reimbursed     jj^jj. 
part  of  what  he  has  paid,  either  by  the  debtor  himself,    dricks' 
or  through  a  counter  security,  or  from  any  source,  he    &al8. 
must  give  credit  for  the  amount  reimbursed,  and  can 
only   claim   contribution   for  the   balance.     Knight  v. 
Hughes,  3  Carr  &  Payne  467 ;  Swain  v.  Wall,  1  Ch.  Rep. 
80;  1  Story's  Eq.  Jur.  §499;  Theobald  on  Prin.  and 
Sur.  ch.  11,  §283,  p.  267. 

From  these  principles  it  follows,  I  think,  as  a  neces- 
sary corollary,  that  if  one  surety  purchases  in  the  com- 
mon debt  for  less  than  its  nominal  amount,  he  can 
only  claim  contribution  of  a  cosurety  for  the  amount 
actually  paid  by  him.  If  it  be  unjust  that  one  surety 
should  bear  the  whole  burden  of  a  demand  to  which 
another,  in  common  with  him,  has  made  himself 
equally  liable,  and  from  the  payment  of  which  h^  has 
derived  an  equal  benefit,  so  it  would  be  unjust  to  com- 
pel the  latter  to  sustain  more  than  his  just  and  equal 
share  of  the  necessary  loss.  The  object  of  the  whole 
doctrine  is  equity,  and  equality  of  burdens  is  equity. 

In  Blow  V.  Maynard,  2  Leigh  29,  it  was  held  that 
where  a  surety  for  a  guardian  compromised  with  the 
ward  for  a  less  sum  than  was  actually  due  on  a  settle- 
ment of  the  guardian's  account,  he  could  only  demand 
indemnity  from  the  guardian's  estate  in  equity,  for  the  ' 
money  actually  paid  to  the  ward  in  satisfaction  of  her 
claim.  A  fortiori,  it  should  seem  he  could  not  de- 
mand contribution  of  a  cosurety  except  for  the  amount 
thus  actually  paid.     If  the  principal  be  only  liable  for 
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1855.  the  amouDt  actually  paid  by  a  surety  in  discharge  of 
Term.  ^^^  debt,  then  he  could  only  be  liable  to  any  other 
surety  for  his  quota  of  that  amount ;  and  if  the  latter 
could  be  called  on  for  contribution  according  to  the 
nominal  amount  of  the  debt,  he  would  thus  be  liable 
to  his  cosurety  for  a  greater  atoount  than  he  could  re- 
cover of  the  common  principal. 

I  think,  therefore,  the  estate-  of  Hendricks  was  only 
liable  to  reimburse  one  moiety  of  the  amount  actually 
paid  by  William  Tarr  for  the  legacies  purchased  in  by 
him  or  by  Campbell  Tarr  for  him,  and  one-half  of 
what  would  be  a  jtiet  compensation  to  Campbell  Tarr 
for  his  time  and  services  and  necessary  expenses  in 
looking  up  the  legatees  and  obtamfang  their  assign- 
ments. 

I  am  of  opinion  to  reverse  the  decree,  and  remand 
the  causes  for  further  proceedings. 

The  other  judges  concurred  in  the  opinion  of  Leb,  J. 
Decree  reversed. 
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Balt.  &  Ohio  R.  R.  Co.  v.  Gallahue's  admWs.        1355 

July 
September  11.  Term. 

1.  The  Baltimore  and  Ohio  railroad  company  is  a  corporation  of 

the  state  of  Virginia ;  and  although  its  principal  office  is  in 
Maryland,  and  its  principal  officer  resides  there,  it  may  be 
sued  in  Virginia  on  contracts  made  here.* 

2.  A  corporation  may  be  summoned  and  proceeded  against  as  a  gar- 

nishee, upon  proceedings  under  the  Code,  ch.  151,  {  2,  p.  600.* 

3.  When  the  word  person  is  used  in  a  statute,  corporations  as  well 

as  natural  persons,  are  included,  for  civil  purposes.* 

4.  When  a  corporation  is  proceeded  against  as  a  garnishee,  its  an- 

swer is  to  be  received  in  the  only  mode  in  which  a  corpora- 
tion can  answer,  under  its  corporate  seal. 

5.  It  seems  that  the  statute  in  relation  to  attachments  at  law  refers 

to  debts  due  from  the  garnishee  to  the  defendant  at  the  time 
of  the  service  of  the  process  upon  the  garnishee.* 

6.  Qc.erb:  Whether  the  statute    operates  at  law  upon  debts, 

which,  though  due  at  the  service  of  the  attachment  upon  the 
garnishee,  are  not  then  payable  ? 

7.  The  answer  of  a  garnishee  speaks  of  debts  due  from  him  to  the 

defendant  at  the  date  of  the  service  of  the  attachment ;  the 
jury  impanneled  to  try  the  question  whether  the  garnishee 
had  disclosed  all  the  debts  due  from  him  to  the  defendant, 
render  their  verdict,  that  the  garnishee  did  not  state  all  the 
debts  which  he  owed  to  the  defendant  at  a  subsequent  speci- 
fied day  and  afterwards ;  but  that  at  such  subsequent  speci- 
fied day  and  afterwards  he  owed  the  defendant  enough  to  pay 
the  plaintiff's  debt.  The  verdict  is  no  reply  to  the  answer, 
and  should  be  set  aside. 

8.  A  railroad  company  having  been  summoned  as  a  garnishee,  and 

a  jury  having  been  impanneled  to  try  whether  it  has  made  a 
full  disclosure  of  its  indebtedness  to  the  defendant  in  the 
action,  the  statements  of  a  division  engineer  to  a  third  per- 
son in  relation  to  the  indebtedness  of  the  company  to  the 
defendant,  are  not  competent  evidence ;  it  not  appearing  that 
said  engineer  was  the  agent  of  the  company  having  any  au- 
thority on  this  subject,  or  that  at  the  time  of  making  the 
statements  he  was  engaged  as  agent  about  the  business  re- 
ferred to,  so  as  make  his  statements  part  of  the  transaction, 
and  explaining  the  nature  thereof. 

*  See  the  opinion  of  Judge  Allen  for  the  provisions  of  the  statutes. 
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1855.        On  the  14th  of  January  1852,  the  intestate  of  the 
Term,    defendants  in  error  instituted  an  action  of  assumpsit 


Balti- 


against  Patrick  and  F.  C.  Crowley,  in  the  Circuit  court 

^^^    of  Marion  county;  and  on  the  same  day  they  sued  out 

and  Ohio  an  attachment  against  the  estate  of  the  debtors  under 

V      *  the  provisions  of  the  Code,  ch.  151,  §  2,  p.  600,  with 

Galla-    an  endorsement  directing  the. sheriff  to  summon  the 
hue  8  .  ,         . 

admire.  Baltimore  and  Ohio  railroad  company  as  garnishee. 

On  the  same  day  the  sheriff*  returned  that  he  had  sum- 
moned the  plaintiff^  in  error,  by  delivering  a  copy  of 
the  attachment  to  James  L.  Randolph,  agent  of  said 
company,  and  a  resident  of  said  county,  at  the  com- 
pany's office  in  the  town  of  Fairmont,  Marion  county; 
there  being  no  president,  director  or  other  chief  officer 
within  his  county  on  whom  he  could  serve  the  same. 

On  the  18th  of  May  1852,  the  defendants  in  the 
court  below  appeared  by  their  counsel,  and  confessed 
a  judgment  for  one  thousand  and  sixty-six  dollars  and 
seventy-nine  cents,  with  interest  from  the  14th  of  Jan- 
uary 1852  until  paid.  The  company  also  appeared  by 
its  attorney,  and  waived  publication;  and  the  cause 
was  continued  as  to  it. 

At  the  October  term  1852,  a  motion  was  made  by 
the  company  to  discharge  it  from  answering  to  said 
summons  as  garnishee,  upon  the  ground  that  a  corpo- 
ration is  not  liable  as  garnishee  under  the  attachment 
laws  of  the  state  of  Virginia  in  the  form  of  proceed- 
ings in  this  cause ;  which  motion  the  court  overruled, 
and  decided  that  the  corporation  was  bound  to  answer. 
.  At  the  May  term  1853,  the  company  filed  its  answer 
as  garnishee,  by  which  it  was  averred  that  there  are  in 
its  hands  a  certain  sum  that  will  be  due  to  Patrick 
Crowley  on  his  signing  a  certain  release  according  to 
the  requirements  of  a  contract  filed  with  the  answer ; 
that  said  money  is  a  final  estimate  for  the  work  done 
on  said  contract.  That  it  owed  Frederick  C.  Crowley 
nothing   8\ibject   to   said   attachment;    nor  was  there 
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any  other  moneys  in  the  hands  of  the  company  at  the     1855. 

time  of  the  service  of  said  attachment,  only  as  above  xerm. 

stated.  


Balti- 


The   plaintiff  in   the   court  below   thereupon   sug-     ^^^ 
gested  that  the  garnishee  had  not  fully  disclosed  the  and  Ohio 
debts  due  by  it  to,  or  effects  in  its  hands  of,  the  defen-    *  y. 
dants;  and  the  court  ordered  a  jury  to  be  impanneled    ^)^f* 
to  enquire  as  to  such  debts  and  effects.  adm're. 

At  a  subsequent  term  a  jury  was  impanneled,  and 
found  that  the  compaiiy  as  garnishee  has  not  fully  dis- 
closed the  debts  due  by  it  to,  or  effects  in  its  hands  of, 
the  said  P.  and  F.  C.  Crowley;  and  that  there  was  a 
sufficient  amount  due  from  said  company  on  the  18th 
day  of  May  1852,  and  also  afterwards,  to  the  said 
P.  and  P.  C.  Crowley  to  satisfy  the  plaintiff's  judgment 
rendered  on  the  18th  day  of  May  1852,  against  them 
in  this  cause.  And  the  court  upon  this  finding  ren- 
dered judgment  against  the  company. 

During  the  trial  the  company  excepted  to  a  decision 
of  the  court  permitting  the  statements  set  forth  in  the 
bill  of  exceptions,  made  by  James  L.  Randolph,  a 
division  engineer  of  the  company,  to  go  in  evidence  to 
the  jury.  This  statement  was,  that  there  was  enough 
in  the  hands  of  the  company  to  pay  the  Gallahue  debt, 
and  they  would  have  to  pay  it  in  consequence  of  the 
attachment  This  was  stated  in  reply  to  an  enquiry 
made  by  the  witness  as  to  the  prospect  of  securing 
another  debt  due  by  the  Crowleys  to  another  person. 

After  the  verdict,  the  company  moved  for  a  new 
trial,  which  was  refused;  and  the  company  again  ex- 
cepted; and  applied  to  this  court  for  a  supersedeas^ 
which  was  allowed. 

A.  Hunter^  for  the  appellant. 

There  was  no  counsel  for  the  appellees. 

Vol.  XII— 83 
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1855.        Allen,  P.  after  stating  the  case,  proceeded  : 
Term         ^^^  ^^^^  question  arising  upon  the  foregoing  state- 
ment is,  whether  a  corporation  is  liable  as  a  garnishee 


more     ^^^^^  ^^^  attachment  law.     In  the   argument  here, 
and  Ohio  however,  the  counsel  of  the  company  contended,  that 
■  no  suit  whatever  could  be  maintained  against  this  cor- 


V. 


Galla-    poration  in  the  courts  of  Virginia:  First,  because  it 

adm'rs.  is  a  foreign  corporation,  and  therefore  not  liable  to 

be  sued  without  the  jurisdiction  of  the  state  which 

created  it;  and  second,  because  no  mode  is  provided 

by  our  law  for  the  service  of  process  upon  it. 

The  first  ground  it  seems  to  me  is  settled  by  the  act 
of  March  8th,  1827,  entitled  an  act  to  confirm  a. law 
passed  at  the  present  session  of  the  general  assembly 
of  Maryland,  entitled  an  act  to  incorporate  the  Balti- 
more and  Ohio  railroad  company^  The  preamble  re- 
cites that  whereas  an  act  has  passed  the  legislature  of 
Maryland,  entitled  an  act  to  incorporate  the  Baltimore 
and  Ohio  railroad  company,  in  the  following  words  and 
figures,  viz :  The  act  of  incorporation  is  then  set  out, 
conferring  a  corporate  name,  with  all  the  powers, 
rights  and  privileges  which  other  corporate  bodies  may 
lawfully  do  for  the  purposes  mentioned  in  the  said 
act,  and  providing  that  by  that  name  it  should  be 
capable  of  purchasing,  holding,  selling  and  conveying 
property;  and  may  sue  and  be  sued.  And  after  thus 
reciting  the  Maryland  act  of  incorporation,  the  Vir- 
ginia law  proceeds  to  enact,  "that  the  same  rights 
and  privileges  shall  be  and  are  hereby  granted  to  the 
aforesaid  company  within  the  territory  of  Virginia,  as 
are  granted  to  them  within  the  territory  of  Maryland; 
the  said  company  shall  be  subject  to  the  same  pains, 
penalties  and  obligations  as  are.  imposed  by  said  act, 
and  the  same  rights,  privileges  and  immunities  which 
are  reserved  to  the  state  of  Marylaiid  or  to  the  citizens 
thereof,  are  hereby  reserved  to  the  state  of  Virginia 
and  her  citizen?." 
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The  company  under  this  law  is  a  Virginia  corpora-  1855. 

tion,  and  its  powers  within  the  territory  of  Virginia  xerm. 
are  derived  from  the  grant  contained  in  the  Virginia 


Balti- 


law.  The  act  of  Maryland  incorporated  the  subscri-  ^^^ 
bers  to  the  capital  stock,  their  successors  and  assigns,  and  Ohio 
by  the  name  designated ;  and  the  Virginia  act  in  effect  *  v. 
re-enacts  the  Maryland  law  in  all  essential  particulars;  ?*^^?' 
thereby  erecting  the  company  into  a  Virginia  corpora-  adm'rs. 
tion  within  her  territory.  If  liable  to  be  sued  in 
Maryland,  the  same  liability  attaches  to  it  in  Virginia. 
It  is  judicially  known  to  the  court  that  the  road  tra- 
verses the  territory  of  Virginia  to  a  greater  extent  than 
it  does  through  the  state  of  Maryland.  Throughout 
its  whole  course  vast  expenditures  would  be  necessary 
in  the  construction,  preservation  and  working  of  the 
road,  innumerable  contracts  would  be  entered  into, 
controversies  would  necessarily  arise  out  of  the  con- 
tracts, acts  and  omissions  of  the  company  and  its 
agents ;  and  it  would  be  a  startling  proposition  if  in 
all  such  cases  citizens  of  Virginia  and  others,  should 
be  denied  all  remedy  in  her  courts  for  causes  of  action 
arising  under  contracts  and  acts  entered  into  or  done 
within  her  territory;  and  should  be  turned  over  to  the 
courts  and  laws  of  a  sister  state  to  seek  for  redress. 
Such  a  construction  would  give  the  company  almost 
entire  immunity  for  its  contracts  and  acts  over  most  of 
the  road,  and  would  exempt  its  property  in  the  terri- 
tory of  Virginia  from  all  liability  to  its  creditors :  For 
process  of  execution  from  the  courts  of  Maryland  could 
not  avail  in  Virginia. 

The  subsequent  legislation  of  the  state  shows  that 
the  legislature  has  uniformly  treated  it  as  a  Virginia 
corporation,  exercising  the  same  controlling  power 
over  it  as  over  other  corporations  deriving  their  exist- 
ence from  the  laws  of  Virginia.  By  the  act  of  March 
1847,  Sess.  Acts,  p.  86,  the  company  was  authorized 
to  complete  the  road  through  the  territory  of  Virginia 


660  COURT   OF   APPEALS   OF   VIRGINIA. 

1855.  over  a  route  thereby  prescribed ;  and  by  the  6th  sec- 
Term.  ^^^^^  ^f  this  law  it  was  subjected  to  the  provisions  of 
the  general  railroad  law  of  the  11th  March,  1837,  with 


^ore    '"^^P^^t  ^  ^^^^  portion  of  the  road  constructed  wnthin 

and  Ohio  this  commonwealth,  so  tar  as  the  same  were  properlv 
R  R   Co  .  . 

V.       applicable ;  and  the  company  was  required  to  accept 

Galla-    the  provisions  of  this  act  within  six  months,  as  a  con- 

adm're.  dition  upon  which  the  powers  and  privileges  of  the  said 

act  were  granted. 

Under  this  act,  as  it  appears  from  the  preamble  of 
the  act  of  2l8t  of  March  1850,  Sess.  Acts,  p.  49,  the 
company  has  proceeded  to  complete  its  road :  Thus, 
with  respect  to  that  portion  of  the  road  constructed  in 
Virginia,  submitting  itself  to  the  provisions  of  the 
general  law  regulating  railroad  companies  incorporated 
by  this  commonwealth. 

Regarding  it  as  a  corporation  of  Virginia  with  re- 
spect to  that  portion  of  the  road  constructed  within 
the  commonwealth,  it  is  unnecessary  to  consider  what 
would  be  the  effect  of  our  legislation  upon  this  ques- 
tion, even  if  it  were  still  to  be  treated  as  a  foreign 
corporation,  to  which  certain  franchises  and  immuni- 
ties within  the  state  were  granted  and  liabilities  im- 
posed upon  it.  It  has  been  supposed  that  a  foreign 
corporation  cannot  be  sued,  because  by  the  common 
law,  process  against  it  must  be  served  upon  its  head 
within  the  jurisdiction  where  this  artificial  body  exists. 
The  difficulty  is  rather  technical  than  substantial ;  and 
this  court  held  in  the  case  of  the  Baiik  of  U.  S.  v. 
The  Merchants  Bank  of  Baltimore^  1  Rob.  R.  573,  that 
under  our  law  directing  the  method  of  proceeding 
against  absent  debtors  in  courts  of  equity,  a  suit  might 
be  maintained  even  against  a  foreign  corporation  where 
it  has  lands  or  tenements  Within  the  commonwealth ; 
the  proceeding  being  by  publication  instead  of  actual 
service  of  process. 

It  is  further  argued,  that  even  if  the  corporation  is 
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to  be  regarded  as  a  Virginia  corporation,  its  principal  1855. 

office  is  in  Maryland,  and  its  chief  officer  resides  there ;  Term, 
and  that  by  the  Code,  ch.  169,  §  1,  it  is  provided  that 


a  suit  may  be  brought  in  any  county  or  corporation     ^^^ 
wherein,  if  a  corporation  be  a  defendant,  its  principal  and  Ohio 
office  is,  or  its  chief  officer  resides ;  another  paragraph       v. 
provides  that  if  the  suit  be  to  recover  land  or  subject    ^^^* 
it  to  a  debt,  the  suit  may  be  brought  in  the  county  or  adm'rB. 
corporation  wherein  such  land,  estate  or  debts,  or  any 
part  thereof,  may  be ;  and  the.  second  section  autho- 
rizes a  suit  to  be  brought  in  any  county  or  corporation 
wherein  the  cause  of  action  or  any  part  thereof  arose, 
although  none  of  the  defendants  may  reside  therein. 

Corporations  are  in  law,  for  civil  purposes,  deemed 
persons.  They  have  power  to  plead,  be  impleaded, 
grant  or  receive  by  their  corporate  names,  and  to  do 
all  other  acts  within  the  purview  of  their  corporate 
power,  which  natural  persons  could  do.  Holding  land 
in  diiferent  counties,  if  so  empowered  by  its  charter, 
it  may  be  sued  in  the  county  wherein  such  land  may 
be,  though  its  principal  office  is,  or  its  chief  officer 
resides,  elsewhere.  The  cause  of  action  growing  out 
of  its  contracts,  acts,  negligences  or  omissions,  may 
arise  in  a  different  county  or  corporation,  and  suit 
may  be  brought  where  the  cause  of  action  arose, 
without  reference  to  the  residence  of  the  defendant. 
The  Code,  p.  643,  §  7,  prescribes  the  mode  of  serving 
process  against  or  giving  notice  to  a  corporation.  It 
shall  be  sufficient  to  serve  process  against  it,  on  the 
chief  officer;  or  in  bis  absence  from  the  county  or 
corporation  in  which  he  resides,  or  in  which  is  the 
principal  office  of  the  corporation,  provision  is  made 
for  service  on  other  officers  of  the  corporation  in  cases 
of  cities,  towns,  Ac.  &c. ;  and  then  follows  this  general 
provision :  "  If  the  case  be  against  some  other  corpo- 
ration than  a  bank,  and  there  be  not  in  the  county  or 
corporation  wherein  it  is  commenced,  any  other  person 
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1855.    on  whom  there  can  be  service  as  aforesaid,  service  on 
Term.    *°  agent  of  the  corporation  against  which  the  case  is, 
with  publication,  in  the  mode  directed,  shall  together 


^ore    ^®  sufficient^"     As  jurisdiction  is  not  confined  to  the 

and  Ohio  county  or  corporation  wherein  its  principal  office  is,  or 

V.     *  chief  officer  resides,  so  service  on  an  agent  of  the  eor- 

^^  poration  within  the  county  where  the  suit  was  pro- 
'  adin'rB.  perly  commenced,  with  publication  in  the  prescribed 
mode,  is  sufficient  service ;  there  being  no  president, 
director  or  other  chief  officer  of  said  company  within 
the  county  on  whom  process  could  be  served.  I  think, 
therefore,  that  this  corporation  may  in  a  proper  case 
be  sued  in  the  courts  of  this  commonwealth,  and  that 
a  mode  is  provided  by  law  for  the  service  of  process 
upon  it. 

The  next  error  assigned  is,  that  the  court  erred  in 
overruling  the  motion  to  discharge  the  attachment^ 
the  plaintiff  in  error  insisting  that  a  corporation  is  not 
liable  as  a  garnishee,  under  the  attachment  laws.  The 
objection  is  general;  applicable  to  all  corporations  ag- 
gregate, without  reference  to  the  jurisdiction  of  the 
court  over  the  parties  or  controversy.  The  Code,  eh. 
151,  §  2,  p.  601,  authorizes  the  plaintiff  in  an  action 
at  law,  on  proper  affidavit  at  the  time  of  or  after  the 
institution  of  the  suit,  to  obtain  from  the  clerk  an 
attachment,  if  the  suit  be  to  recover  money  for  a  claim 
or  damages  for  a  wrong,  against  the  defendant's  estate. 
The  7th  section  of  the  act  provides  that  every  such 
attachment  may  be  levied  on  any  estate,  real  or  per- 
sonal, of  the  defendant;  and  that  it  shall  be  suffi- 
ciently levied  by  the  service  of  a  copy  thereof  on 
such  persons  as  may  be  in  possession  of  effects  of  or 
kpown  to  be  indebted  to  the  defendant.  By  the  9th 
section,  such  persons  are  to  be  summoned  to  appear  as 
garnishees.  The  12th  section  gives  a  lien  from  the 
time  of  service  upon  the  personal  property,  choses  in 
action  and  other  securities  of  the  defendant,  in  the 
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hands  of  or  due  from  any  such  garnishee.     The  17th  1856. 

section  provides  that  when  anj  garnishee  appears  he  xerm. 
shall  be  examined  on  oath.     Tf  it  appear  on  such  ex- 


amination, that  he  was  indebted,  the  court  may  order    ^^J.^ 
him   to  pay  the  amount  so  due  by  him ;  or  with  the  and  Ohio 
leave   of  the   court   he   may  give  bond   to   pay  the    '  y, 
amount  due  by  him  at  such  time  and  place  as  the    9^^^f^ 
court  may  thereafter  direct.     The  18th  section  autho-  adin're. 
rizes  the  court,  it  he  fails  to  appear,  to  compel  him  to 
appear,  or  the  court  may  hear  proof  of  any  debt  due 
by  him  to  the  defendant,  and  make  the  proper  order 
thereupon.     And  the  19th  section  authorizes  a  jury  to 
be  impanneled  when  it  is  suggested  that  the  garnishee 
has  not  fully  disclosed  the  debts  due  by  him  to,  or 
effects  in  his  hands  of,  the  defendant  in  such  attach- 
ment; and  provides  for  a  judgment  on  the  finding  of 
the  jury. 

From  this  review  of  the  material  provisions  of  the 
statute  bearing  upon  this  question,  there  would  seem 
to  be  nothing  in  the  condition  of  a  corporation  to  ex- 
empt it  from  being  summoned  as  a  garnishee.  When 
the  word  person  is  used  in  a  statute,  corporations  as 
well  as  natural  persons  are  included  for  civil  purposes. 
This  was  the  rule  at  common  law.  2  Inst.  697,  703, 
736.  They  are  to  be  deemed  and  taken  as  persons 
when  the  circumstances  in  which  they  are  placed  are 
identical  with  those  of  natural  persons  expressly  in- 
cluded in  such  statutes.  Beaston  v.  Fanners  Bank  of 
Delaware,  12  Peters'  R.  102,  134-5;  U.  S.  Bank  v. 
Merchants  Bank  of  Baltimore,  1  Rob.  R.  673 ;  and  the 
Code,  ch.  16,  §  17,  p.  101,  clause  13,  provides  that  the 
word  person  may  extend  and  be  applied  to  bodies 
politic  and  corporate  as  well  as  individuals.  The 
general  words,  as  to  what  effects,  debts  or  estate  of 
the  defendant  may  be  attached,  would  seem  to  em- 
brace his  whole  estate,  without  respect  to  the  cha- 
racter of  the   person,  natural  or  artificial,  in  whose 
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1855.  hands  the  effects  were,  or  by  whom  the  debt  was  due. 
Term.  ^^^  corporation  stands  in  precisely  the  same  position 
in  regard  to  such  effects  or  debts,  as  a  natural  person. 


?fi!.^    If  it  owes  the  debt  or  holds  the  effects  of  another,  it, 
more  '    ^ 

and  Ohio  like  an  individual,  is  liable  to  be  sued  by  its  creditor 
R  R   Co 

v.       <^r  the  owner  of  the  property :  And  the  statute  merely 

^Galla-  substitutes  the  plaintiff  in  the  attachment  to  the  rights 
adm're.  of  the  creditor  or  owner  as  against  the  garnishee.  No 
change  is  made  in  its  contract,  or  additional  obligation 
imposed  on  it,  by  being  proceeded  against  as  garnishee. 
The  only  particular  in  which  there  is  any  departure 
from  a  literal  compliance  with  the  statute,  is  in  regard 
to  that  provision  of  the  17th  section  which  declares 
that  when  any  garnishee  shall  appear,  he  shall  l>e 
examined  on  oath.  This  clause  was  for  the  benefit  of 
the  plaintiff  in  the  attachment.  In  the  case  of  a  cor- 
poration, he  must  receive  an  answer  in  the  only  mode 
by  wliich  the  corporation  can  answer,  under  its  cor- 
porate seal.  In  chancery,  where,  as  a  general  rule, 
all  answers  must  be  verified  by  oath  or  affirmation,  a 
corporation  must  answer  in  the  same  way,  though 
where  a  discovery  is  wanted,  a  practice  has  prevailed 
of  making  some  of  the  officers  defendants.  The  same 
result  could  he  arrived  at  under  the  attachment  law, 
by  examining  the  officers  as  witnesses,  if  the  plaintiff 
suggests  that  a  full  disclosure  has  not  been  made. 
This  is  an  inconvenience  to  which  he  is  subjected, 
growing  out  of  the  character  of  the  garnishee;  but 
furnishes  no  reason  for  exempting  the  corporation 
from  being  so  proceeded  against  when  all  the  other 
words  of  the  statute  are  sufficiently  comprehensive 
to  embrace  artificial  as  well  as  natural  persons.  The 
mischief  intended  to  be  remedied  applies  as  well  to 
debts  due  by  them,  as  by  individuals;  and  the  circum- 
stances in  which  thej^  are  placed  are  the  same  as  those 
of  others  embraced  in  the  statute. 

I  think  a  fair  construction  of  the  statute  authorizes 
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the   proceeding  against  the  corporation  in  a  proper  1855. 

case ;  and  no  objection  being  urged  to  the  proceeding  xerm. 
here,  except  the  general  one,  that  a  corporation  could 


Balti- 


not  be  summoned  as  a  garnishee  on  such  an  attach-    ^^^^^ 

ment,  the  motion  to  discharge   the   attachment  was  and  Ohio 
1  «    1  R.  K.  Co. 

properly  overruled.  v. 

I  think,  however,  the  verdict  is  defective  in  not  re-    ^^^f- 
'  '  hue's 

sponding  to  the  issue  really  raised  upon  the  answer  of  adm'rs. 
the  garnishee.  That  answer,  taking  it  all  together, 
must,  it  seems  to  me,  be  construed  as  referring  to  the 
time  of  the  service  of  the  attachment.  It  declares  in 
express  terms,  that  there  was  no  other  money  at  the 
time  of  the  service  of  said  attachment,  subject  to  the 
plaintiif's  attachment,  only  as  above  stated.  Some 
confusion  has  arisen  out  of  the  provisions  in  the  statute 
referring  to  proceedings  in  law  and  at  equity  under  the 
2d  and  under  the  11th  sections.  An  attachment  under 
the  2d  section  may  be  served,  by  the  provisions  of  the 
7th  section,  on  such  person  as  may  be  in  possession  of 
effects  of,  or  indebted  to,  the  defendant.  By  the  9th 
section,  the  officer  is  to  return  with  the  attachment, 
the  names  of  the  persons  having  effects  of  or  owing 
debts  to  the  defendant.  And  the  12th  section  gives  the 
plaintiff  a  lien  from  the  time  of  service,  upon  the  per- 
sonal property,  choses  in  action  and  other  securities  of 
the  defendant  in  the  hands  of,  or  due  from,  the  gar- 
nishee on  whom  it  is  served. 

All  these  provisions  seem  to  look  to  the  time  of  the 
service  of  the  attachment,  as  the  period  at  which  there 
should  be  an  existing  debt  from  the  garnishee  to  the 
defendant,  whether  then  actually  payable  or  to  be  paid 
at  a  future  day,  it  is  not  necessary  now  to  enquire. 

The  11th  section  regulating  attachments  in  equity, 
authorizes  the  attachment  upon  debts  due  or  to  become 
due  to  the  defendant  by  the  other  defendants.  As  the 
lien  given  by  the  12th  section  extends  to  both  classes 
of  attachment,  possibly  the  phrase  debts  to  become  due. 
Vol.  XII— 84 
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1855.     may  be  satisfied  by  limiting  the  expression  to  debts 
Term.    ^^^^  existing,  payable  at  a  future  day.     This  construe- 

tion  would  render  the  provision  of  the  11th  section 

nfore     ^^^iQsistent  with  the  12th  section  giving  the  lien.     The 

and  Ohio  17th  section  applies  ti>  both  courts,  and  provides,  if  on 

V.       s^^J*  examination  (referring  to  the  examination  of  the 

Galla-    garnishee  on  oath  when  the  proceeding  is  under  the  2d 

admire,  section  at  law,)  or  by  his  answer  to  a  bill  in  equity,  it 

appear  that  at  or  after  the  service  of  the  attachment  he 

was  indebted  to  the  defendant,  &c. 

Unless  the  attachment  at  law  is  to  be  extended  so 
as  to  embrace  existing  debts  payable  in  future,  and  the 
attachment  in  equity  restricted  to  debts  of  the  same 
character,  there  would  be  some  diflSculty  in  applying 
these  general  words  to  both  classes  of  attachments, 
and  it  might  be  necessary  to  read  them  distributively, 
making  the  attachment  at  law  apply  to  debts  owing 
at  the  service,  and  in  equity  at  or  after  the  service  of 
the  attachment.  However  this  may  be,  as  the  answer 
of  the  garnishee  referred  to  the  time  of  the  service  of 
the  attachment  the  verdict  finding  that  the  company 
was  indebted  on  the  18th  of  May  1852,  and  afterwards, 
is  no  reply  to  the  answer.  The  answer  or  examination 
may  have  been  true,  and  contained  a  ftill  disclosure, 
and  yet  be  consistent  with  the  verdict.  There  may 
have  been  no  other  debt  on  the  14th  January  1852, 
the  time  of  service,  and  so  nothing  for  the  attachment 
to  operate  upon  ;  but  between  that  and  the  18th  of 
May  1852  and  afterwards  there  may  have  been  new 
contracts  out  of  which  new  claims  may  have  arisen.  I 
think  the  verdict  was  too  defective  to  enable  the  court 
to  pronounce  any  judgment  thereon. 

I  am  also  of  opinion  that  the  court  erred  in  permit- 
ting evidence  of  the  statements  of  James  L.  Randolph, 
the  division  engineer,  made  to  the  witness  A.  F.  Ray- 
mond, to  be  given  in  evidence  to  the  jury.  There  is 
nothing  in  the  facts  certified  in  the  bill  of  exceptions. 
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showing  that  Randolph  was  acting  within  the  scope  1865. 

of  his  authority  in  making  such   admissions.      The  xerm. 
conversation  was  with  a  third  person  not  in  the  pre- 


sence of  the  defendants,  the  said  Crowleys ;  and  the    ^^" 

affent  was  not  en^affed  in  any  transaction  with  the  and  Ohio 

R  R.  Co 
alleged  creditors  of  the  company,  rendering  it  neces-    *  y. 

sary  to  advert  to  the  state  of  accounts  between  them;  9^^f' 
so  that  the  declarations  cannot  be  treated  as  part  of  admire, 
the  res  gestcBj  determining  the  quality  of  the  acts  which 
they  accompanied.  They  amount  to  no  more  than 
statements  in  reference  to  a  state  of  accounts,  grow- 
ing out  of  past  transactions,  without  its  being  shown 
that  he  ever  was  the  agent  to  settle  such  accounts, 
and  determine  the  state  of  indebtedness  on  the  part  of 
the  company  to  these  contractors;  or  that  he  knew 
how  much  had  been  paid  to  them  by  the  company;  or 
that  at  that  time  he  was  the  agent  to  settle  with  and 
pay  them.  His  statements  were  nothing  more  than  a 
declaration  made  in  relation  to  business,  concerning 
a  portion  of  which  he  was  employed  as  agent ;  and 
during  the  course  of  such  employment  acquired  a 
knowledge  of  the  monthly  estimates  of  work  done. 
These  declarations  do  not  amount  to  proof  against  the 
company.  The  fact  should  have  been  proved  by  the 
agent.  The  bill  of  exceptions  shows  he  was  examined 
and  declared  he  did  not  know  how  much  money  had 
been  paid  to  the  Crowleys  at  that  time.  I  think  there 
was  no  error  in  overruling  the  motion  to  discharge  the 
attachment  upon  the  ground  that  the  company  was 
not  liable  to  be  proceeded  against  as  garnishee.  But 
that  there  was  error  in  proceeding  to  render  judgment 
on  the  verdict  of  the  jury,  the  same  being  defective; 
and  in  permitting  the  statements  of  the  said  J.  L. 
Randolph  to  the  witness,  as  set  forth  in  the  bill  of 
exceptions,  to  be  given  in  evidence  to  the  jury:  And 
I  am  therefore  for  reversing  and  remanding  for  a  new 
trial,  with  instructions  to  exclude  the  evidence  of  the 
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lMj5.     statements  of  said  J.  L.  Randolph,  if  again   oftered 
under  the  a 
exceptions. 


Term     ^^der  the  same  state  of  facts  disclosed  in  said  bill  of 


Balti- 
more 
and  Ohio     The    other   judges    concurred   in    the    opinion   of 

^•^.^- Allen,  P. 
Galia- 

adm're.       The  judgment  was  as  follows  : 

It  seems  to  the  court  here,  that  the  plaintiff  in  error 
is  liable  to  be  sued  in  the  courts  of  this  common- 
wealth ;  and  that  it  could  be  proceeded  against  as  a 
garnishee  under  the  second  section  of  the  Code,  ch. 
151,  p.  601.  It  is  therefore  considered  by  the  court, 
that  the  Circuit  court  properly  overruled  the  motion  of 
the  plaintiff  in  error  to  discharge  it  from  answering  to 
said  summons  as  garnishee. 

It  further  seems  to  the  court  here,  that  the  issue 
made  up  by  the  answer  of  the  plaintiff  in  error  and 
the  suggestion  of  the  defendant  in  error  that  the  said 
garnishee  had  not  fully  disclosed  the  debts  due  by  it 
to,  or  effects  in  its  hands  of,  the  defendant,  referred  to 
the  time  of  the  service  of  the  attachment  on  the  gar- 
nishee; and  the  verdict  should  have  responded  thereto, 
but  entirely  fails  to  do  so.  Instead  of  ascertaining 
whether  there  were  any  such  debts  or  effects  due  by  or 
in  the  hands  of  the  garnishee  at  the  time  of  such  ser- 
vice, it  is  found  by  the  jury  that  the  plaintiff  in  error 
has  not  fully  disclosed  the  debts  due  by  it  to,  or  effects 
in  its  hands  of,  said  Crowleys ;  and  that  there  was  a 
sufficient  amount  due  to  them  by  the  plaintilfe  in  error 
on  the  18th  of  May  1852,  and  also  afterwards,  to 
satisfy  the  plaintiff's  judgment.  This  verdict  may 
consist  with  the  answer:  There  may  have  been  no 
more  due  at  the  time  of  service  than  the  amount  dis- 
closed by  the  answer ;  and  yet  other  debts  may  have 
been  created  under  contracts  entered  into  after  the 
service  of  said  attachment.     To  sanction  such  a  find- 
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ing  would  be  unjust  to  the  garnishee;  for  although  he  1866. 

may  show  he  has  made  a  full  disclosure  of  the  debts  xerm. 
due  by  him  to,  or  effects  in  his  hands  of,  the  defendant 


at  the  time  of  such  service,  he  may  be  surprised  by    ^^^" 

evidence   of  transactions  which   occurred  after  such  and  Ohio 

service.     It  seems,  therefore,  to  this  court,  that  said    Gaila- 

verdict  was  defective,  and  should  have  been  set  aside,    ^^^!^ 

aam  TS. 
and  a  new  trial  awarded. 

And  it  further  seems  to  the  court  here,  that  upon 
the  facts  set  forth  in  the  bill  of  exceptions  taken  by 
the  plaintiff  in  error,  that  the  court  erred  in  permitting 
the  declai'ations  of  James  L.  Randolph,  made  to  the 
witness  A.  F.  Raymond,  and  set  out  in  the  bill  of  ex- 
ceptions, to  be  given  in  evidence  to  the  jury;  it  not 
appearing  that  said  Randolph  was  the  agent  of  the 
plaintiff  in  error  having  any  authority  over  this  sub- 
ject, or  that  at  the  time  of  making  the  declaration  he 
was  engaged  as  agent  about  the  business  referred  to, 
so  as  to  make  his  declarations  part  of  the  transaction, 
explaining  the  nature  thereof 

It  is  therefore  considered  by  the  court,  that  said 
judgment  is  erroneous.  It  is  therefore  reversed  with 
costs,  the  verdict  set  aside,  and  the  cause  remanded, 
with  instructions  to  impannel  another  jury  to  enquire 
as  to  the  debts  due  by  the  plaintift  in  error  to,  or 
effects  in  its  hands  of,  the  said  Crowleys  at  the  time 
of  the  service  of  the  attachment;  and  upon  such  en- 
quiry and  trial  the  declarations  of  the  said  Randolph, 
as  set  out  in  the  bill  of  exceptions,  if  again  offered  in 
connection  with  the  facts  disclosed  in  the  bill  of  ex- 
ceptions, and  no  other  proof,  are  not  to  be  permitted 
to  go  in  evidence  to  the  jury  if  again  objected  to  by 
the  plaintiff  in  error. 


Term. 
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1855.  Caruthers  ^  al.  V.  Eldridge's  ex'or  <f  als, 

July  ^ 

September  11. 

1.  An  ancient  deed  may  be  introduced  as  evidence  without  proof 
of  its  execution,  though  possession  may  not  have  been  held 
for  thirty  years  in  accordance  therewith,  if  such  account  be 
given  of  the  deed  as  may  be  reasonably  expected  under 
all  the  circumstances  of  the  case,  and  will  afford  the  presump- 
tion that  it  is  genuine. 

2.  A  cat'eat  is  revived  in  the  name  of  the  executor  of  the  caveator, 
who  is  directed  to  sell  the  land,  and  the  devisees  of  the  pro- 
ceeds of  sale;  and  no  objection  is  taken  thereto  until  after 
the  verdict.  The  executor  being  the  proper  party,  the  irregu- 
larity of  joining  the  others  with  him  will  then  be  disregarded. 

This  was  a  caveat  in  the  Circuit  court  of  Marion 
county,  filed  in  January  1849,  by  William  Eldridge,  to 
prevent  the  issue  of  a  patent  to  William  Caruthers 
and  David  Morgan  for  seven  hundred  and  ninety  acres 
of  land,  of  which  they  had  made  an  entry,  and  had  a 
survey  made.  After  the  proceeding  had  been  com- 
menced the  caveator  died,  and  it  was  revived  in  the 
name  of  his  executor  and  the  devisees  of  the  proceeds 
of  the  land  which  was  directed  by  the  will  to  be  sold. 

On  the  trial  the  caveators  introduced  a  patent  bear- 
ing date  the  6th  of  November  1797,  to  Daniel  El- 
dridge, for  one  thousand  acres  of  land  in  the  county  of 
Monongalia.  They  also  offered  in  evidence  a  deed 
from  Daniel  Eldridge  and  wife  to  William  Eldridge, 
both  of  the  city  of  Philadelphia,  bearing  date  the  7th 
day  of  August  1815,  for  the  one  thousand  acres  of 
land  embraced  in  the  patent  to  Daniel  Eldridge.  To 
this  deed  there  was  a  certificate  under  seal  of  the  same 
date  with  the  deed,  by  which  William  Tilghman, 
describing  himself  as  chief  justice  of  the  Supreme 
court  of  Pennsylvania,  certified  the  acknowledgment 
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of  the  deed  by  Daniel  Eldridge  and  the  privy  exami-     1855. 
nation  of  his  wife ;  and  there  was  a  certificate  of  the    Term. 

clerk   that   upon  this  certificate  the  deed   had   been  

admitted  to  record  in  the  clerk's  office  of  Monongalia    *^ 
County  court  on  the  2l8t  of  August  1815,     The  exe-     &»!• 
cution  of  this  deed  was  not  proved,  but  it  was  proved     Eld- 
that  from  the  date  of  the  patent  until  1815,  inclusive,    ^^^^^ 
the   land  had  been   charged  on  the   commissioner's    Aals. 
books  of  Monongalia  county  to  Daniel  Eldridge;  that 
from  1816,  inclusive,  to  1846,  it  was  charged  on  said 
books  to  William  Eldridge;  that  in  1847  to  1851,  both 
inclusive,  it  was  charged  on  the  commissioner's  books 
of  Marion   county  to  said  William  Eldridge.     That 
though  the  land,  was  returned  delinquent  for  taxes  for 
the  years  1799  to  1810,  and  for  1812,  1813. and  1818, 
these  taxes  had  all  been  paid  into  the  auditor's  office, 
except  for  the  last  named  year;  and  they  had  been 
released. 

It  was  further  proved  that  Daniel  Eldridge  had, 
prior  to  1815,  visited  the  land,  claiming  it  under  his 
patent ;  but  that  since  the  day  on  which  the  deed  pur- 
ports to  bear  date,  he  had  not  visited  it,  or  set  up  any 
claim  to  it,  so  far  as  was  known  to  a  witness  who  lived 
near  the  land,  and  who  before  1815  had  acted  as  his 
agent. 

It  was  further  proved,  that  about  the  year  1815 
William  Eldridge,  who  then  lived  in  Philadelphia, 
came  to  the  county  of  Monongalia,  and  had  the  land 
entered  on  the  commissioner's  books  in  his  name,  and 
charged  with  taxes;  and  went  upon  and  claimed  it  as 
his  own  under  a  purchase  from  Danifel  Eldridge ;  and 
appointed  an  agent  living  in  the  neighborhood  to  look 
atter  the  land  and  make  leases  thereof.  That  he  in 
1815  leased  a  part  of  it  to  Patrick  Murphy  for  seven 
years,  and  put  him  in  possession,  with  liberty  to  clear 
as  much  of  the  land  as  he  might  see  proper,  and  to  hold 
the  same  for  seven  years  as  a  compensation  for  clear- 
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1855.    ing  and  fencing  the  same;  which  were  the  customary 
Term.    ^^^^^  of  the  country  at  that  time.     This  contract  was 

by  parol,  and  under  it  Murphy  cleared  some  ten  acres, 

era      ^^^  erected  a  cabin  thereon,  in  which  he  lived;  that 
Aal.     after  the  seven  years  expired,  it  was  left  unoccupied. 
Eld-     aod  grew  up  in  woods  again.     That  the  agent  of  El- 
rid^*8   dridge  rented  another  portion  of  the  land  to  one  Ter- 
&  als.     rell  for  seven  years,  who  entered  upon  and  occupied  it 
for  about  four  years,  when  he  sold  his  lease  to  a  third 
person,  and  left  the  land.     That  prior  to  1838,  Thomas 
P.  Ray,  who  was  the  clerk  of  the  county  of  Monon- 
galia, had  been  the  agent  of  William  Eldridge,  for  said 
land,  and  had  possession  of  his  title  papers,  including 
the  said  deed,  and  in  that  year  surrendered  his  agency 
with  the  papers  and  some  money  put  into  his  bands 
by  Eldridge  to  pay  the  taxes,  to  James  Evans,  another 
agent  appointed  by  Eldridge. 

It  was  further  proved,  that  in  the  year  1838  Heze- 
kiah  Moran  was  in  possession  of  part  of  the  laud, 
holding  and  claiming  the  same  under  a  patent  to 
Joshua  Knight,  under  whom  Moran  then  claimed ;  and 
that  in  the  year  1838,  Moran  being  so  possessed, 
rented  of  William  Eldridge  the  land  then  held  by 
him,  stipulating  to  pay  rent  therefor;  and  that  he 
has  ever  since  continued  to  hold  the  same  as  tenant  of 
Eldridge.  And  that  in  1838  Eldridge  rented  another 
part  of  said  land  to  Amos  Browner,  who  has  continued 
to  hold  as  his  tenant.  And  a  witness  stated  that  he 
had  seen  the  deed  irom  Daniel  to  William  Eldridge 
recorded  in  the  clerk's  office  of  Monongalia  county  in 
one  of  the  old  deed  books,  corresponding,  as  he  sup- 
posed, in  age  and  date  with  the  date  of  the  certificate 
of  the  clerk  endorsed  on  said  deed ;  and  had  copied 
the  courses  and  description  fi'om  it. 

It  was  further  proved  that  William  Eldridge  con- 
tinued to  reside  in  Pennsylvania  until  about  the  year 
when  he  removed  to  the  county  of  Marion,  in 
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which  said  land  was  then  situate,  and  settled  upon  a    1855. 
portion  of  it,  claiming  the  entire  tract  as  his  own;  and    xerm. 

continued  to  reside  upon  it  until  his  death.  

The  foregoing  being  all  the  evidence  offered  by  the  ^*^ 
caveators  to  render  said  deed  admissible  in  evidence,     Aal. 

•  V. 

and  not  proving  the  same  in  any  other  manner,  but  it     Eld- 
appearing  fair  upon  its  face  and  free  from  alteration    "^^^* 
and  change,  the  caveatees  objected  to  its  introduction;     Aals, 
but  the  court  overruled  the  objection,  and  admitted  the 
deed ;  and  the  caveatees  excepted. 

The  caveators  then  introduced  the  will  of  William 
Eldridge,  by  which  he  directed  his  executor  to  sell  all 
his  lands,  and  aflcr  the  payment  of  his  debts,  he  gave 
the  proceeds  thereof,  and  all  the  rest  of  his  estate,  to 
be  divided  among  certain  persons  who  were,  with  the 
executor,  the  parties  in  this  case;  and  he  authorized 
his  executor  to  convey  his  lands. 

After  the  jury  had  rendered  their  verdict,  the  ca- 
veatees moved  the  court  to  set  it  aside  and  dismiss  the 
caveaty  on  the  ground  that  improper  parties  were  before 
the  court:  But  the  court  overruled  the  motion;  and 
rendered  a  judgment  for  the  caveators,  that  no  grant 
should  issue  for  the  caveatees  in  pursuance  of  their 
survey.  The  caveatees  thereupon  applied  to  this  court 
for  a  supersedeas^  which  was  allowed. 

Haynumd^  for  the  appellants. 
Fry  J  for  the  appellees. 

Danibl,  J.  The  paper  dated  the  7th  day  of  August 
1815,  purporting  to  be  a  deed  from  Daniel  Eldridge 
to  William  Eldridge,  was  not  legally  recorded.  There 
was  no  law  in  force  at  the  era  of  its  date,  which 
allowed  of  its  being  recorded  on  the  force  of  an  ac- 
knowledgment before  the  chief  justice  of  the  Supreme 
court  of  Pennsylvania.  And  it  is,  I  think,  obvious 
from  the  statement  of  the  judge  of  the  Circuit  court 
Vol.  XII — 85 
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1855.     in  the  bill  of  exceptions,  that  the  ground  on  which  he 

Term.    P^nnitted  said  paper  to  go  to  the  jury  as  evidence  of 

a  conveyance,  was  that  of  its  being  an  ancient  deed. 

Sre      '^^^  counsel  for  the  caveatees  insists  that  this  ground 

Aal.     for  the  action  of  the  court  is  not  tenable,  and  that  the 

Eld-    judge  has  misconceived  the  rule  of  law  regulating  the 

ridge's    admission  of  ancient   deeds   without  proof  of  execu- 
ex*0T      .  .  '^ 

&  als.    tion.     And  he  contends  that  in  no  case  can  proof  of 

the  execution  be  properly  dispensed  with,  until  it  is 
first  shown  that  thirty  years'  quiet  and  continued  pos- 
session of  the  land  has  been  held  under  the  deed. 
And  in  support  of  his  view  of  the  law,  he  cites  Gil- 
bert's Evidence,  p.  89;  Coke  Litt.  6  b;  2  Bacon  Abr. 
Evidence  648;  2  W.  Black.  R.  1228;  3  John.  R.  292; 
6  Binn.  R.  439;  9  John.  R.  169;  1  Har.  &  John.  174; 
JDishazer  v.  Maitlayid^  12  Leigh  524. 

The  question  is  one  on  which  there  is  some  conflict 
of  decision,  rendering  it  necessary  in  my  opinion,  in 
order  to  arrive  at  a  correct  conclusion  as  to  the  state  of 
the  law  on  the  subject,  to  review  the  opposing  authori- 
ties. In  the  performance  of  the  task  I  shall  examine 
briefly  each  of  the  authorities  relied  on  by  the  counsel 
of  the  caveatees. 

Gilbert  in  his  '^Law  of  Evidence,"  after  stating 
generally  the  rules  essential  to  the  admission  of  deeds, 
at  p.  88,  89,  says,  "  But  to  this  rule  there  are  several 
exceptions.  First.  K  the  deed  he  forty  j-ears  old,  that 
deed  may  be  given  in  evidence  without  any  proof  of 
the  execution  of  it;  for  the  w^itnesses  cannot  be  sup- 
posed to  live  above  forty  years;  and  forty  years  is  proof 
suflficient  of  a  presumption;  for  the  age  of  a  man  is  no 
more  than  sixty  years,  and  a  man  is  supposed  to  be 
twenty  years  before  he  is  of  age  suflScient  to  under- 
stand the  nature  of  right  and  wrong,  and  the  general 
forms  of  contracting ;  so  that  after  forty  years  the 
witness  must  be  supposed  to  be  dead ;  and  since 
no  person  living  can  be  supposed  to  be  coeval  with 
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such  deeds,  therefore  they  may  be  offered  in  e\ndence     1855. 
without  proof.     But  he  (he  proceeds)  it  had  been  ruled    Term. 

that  if  a  deed  be  forty  years  old  and  possession  hath 

not  gone  along  with  the  deed,  they  ought  to  give  some  ^^^' 
account  of  the  deed;  because  the  presumption  fails  Aal. 
that  was  established  in  behalf  of  such  deeds,  where  ^\^, 
there  is  no  possession;  for  it' is  no  more  than  old  parch-  ridge's 
ment  if  they  give  no  account  of  its  execution."  The  &  ale. 
last  paragraph,  which  is  no  doubt  the  one  relied  on  as 
showing  that,  according  to  Gilbert,  it  is  necessary  there 
should  be  continual  possession  for  thirty  years,  does 
not  in  terms  assert  such  a  proposition ;  and  is  not,  I 
think,  susceptible  of  such  a  construction.  It  says,  it 
is  true,  it  had  been  ruled  that  possession  should  go 
along  with  the  deed ;  but  I  do  not  understand  him  as 
saying  that  the  ruling  of  the  court  to  which  he  refers, 
requires  that  it  should  have  continued  for  the  forty 
years.  Again,  at  the  commencement  of  the  same 
chapter,  p.  83,  atter  saying  that  the  deed  must  be 
regularly  proved  by  one  witness  at  least,  he  says, 
"  This  is  now  to  be  understood  when  the  deed  is  of 
a  late  date,  for  if  the  deed  be  of  thirty  years'  standing, 
which  now  makes  an  ancient  deed,  and  the  person  to 
whom  the  deed  was  made,  or  those  deriving  under 
him,  have  been  in  possession  under  the  deed,  such  an- 
cient deed  shall  be  read  without  proof,  though  the 
witness  to  it  be  alive;  and  this  Baron  Gilbert  declared 
to  be  the  rule  of  evidence  at  nisi  prius  ;  and  if  the  per- 
son to  whom  the  deed.was  made  hath  been  in  posses- 
sion ot  the  lands  contained  in  the  deed,  such  possession 
shall  be  presumed  to  be  under  the  ancient  deed  unless 
the  contrary  be  proved." 

The  passage  in  Coke,  relied  upon  by  the  counsel  of 
the  caveatees,  is  as  follows:  "And  many  times  juries, 
together  with  other  matter,  are  much  induced  by  pre- 
sumptions; whereof  there  be  three  sorts,  viz :  violent, 
probable,  and  light  or  temerary.      Violenta  presumptio 
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1855.    i8  many  times  plena  probatio :  as  if  one  be  run  through 
Term.    ^^^  body  with  a  sword   in  a  house,  whereof  he  in- 
stantly dieth,  and  a  man  is  seen  to  coine  out  of  that 
house  with  a  bloody  sword,  and  no  other  man  was  at 


Caruth- 

ere  ^ 

&&1*     that  time  in  the  house.     So  it  is  in  the  case  of  a  char- 

Eld-     ter  of  feoffment,  if  all  the  witnesses  to  the  deed  be 


nd^*8   ^Q2A  (as  no  man  can  keep  his  witnesses  alive,  and  time 
ex  or  . 

A  alB.    weareth  out  all  men,)  then  violent  presumption,  which 

stands  for  proof,  is  continual  and  quiet  possession."  It 
will  be  seen  that  Coke  is  here  treating  of  presump- 
tions, and  he  cites  the  presumption  founded  on  possess- 
ion under  an  ancient  deed  as  an  instance  of  the 
violmta  presatnptio  or  fiill  proof,  as  he  does  that  also 
founded  on  a  man's  being  seen  to  come  from  a  house 
in  which  murder  has  been  committed,  with  a  drawn 
sword  in  his  hand.  He  is  not  engaged  in  the  task  of 
pointing  out  all  the  cases  in  which  a  deed  may  be  pre- 
sumed to  be  genuine  without  proof  of  its  execution ; 
and  it  seems  to  me  that  it  would  be  just  as  fair  to 
conclude  from  this  passage  that  he  intended  to  give  the 
only  instance  in  which  a  murder  might  be  presumed 
from  circumstances,  as  that  he  intended  to  say  that 
quiet  and  continual  possession  furnished  the  only  evi- 
dence from  which  to  infer  the  genuineness  of  an  an- 
cient deed. 

In  Bacon's  Abridgement,  Evidence,  H,  7th  edition, 
p.  318,  (where  I  suppose  is  to  be  found  the  authority 
to  w^hich  the  counsel  of  the  caveatees  refers,)  the  only 
passage  having  immediate  bearing  on  the  rule  under 
consideration  is,  "  In  case  of  a  feoffment,  if  all  the  wit- 
nesses to  the  deed  are  dead,  then  a  continual  and  quiet 
possession  for  any  length  of  time,  will  make  a  strong 
or  violent  presumption  which  stands  for  proof."  It  is 
very  obvious  that  this  citation  does  not  sustain  the 
proposition  that  there  must  be  possession  under  the 
deed  for  thirty  years. 

The  case  of  Earl  v.  Baxter y  cited  from  2  W.  Black. 
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E.  1228,  is  very  short  and  I  quote  it  entire.     "  Eject-     1855. 
ment  at  last  Norwich  assizes  for   the   residue  of  a    xerm. 

term  of  one  thousand  years  granted  the  5  Eliz.     The 

lessor  of  the  plaintiff  produced  the  original  lease  and     ^^^" 
proved  possession  in  himself,  and  those  under  whom     &al. 
he  claimed,  ever  since  the  6th  Anne,  and  also  showed     Eld- 
one  mesne  assignment  in  16  Jac.  1.     Sergeant  Foster,    ^^^'^ 
who  tried  the  case,  then  thought  it  incumbent  on  the     &  als. 
plaintiff  to  prove  all  the  mesne  assignments ;  for  want 
of  which,  the  plaintiff  was  nonsuited;  but  he  since 
changed  his  opinion,  and  so  reported  it  to  the  court. 
The  court  was  clear  that  the  sergeant's  opinion  was 
right,  and  that  it  should  have  been  left  to  the  jury, 
with   a  recommendation   to  presume  all   the  mesne 
assignments:    And  in  consequence  nonsuit  set  aside 
without  costs."     There  is  nothing  here  to  infer  what 
would  have  been  the  fate  of  the  case  had  there  been  a 
failure  of  proof  as  to  the  long  continued  possession 
which  was  shown  in  the  lessor  of  the  plaintiff,  and 
those  under  whom  he  claimed. 

It  must  be  conceded  that  in  the  case  of  Jackson  v. 
Blanskan,  3  John.  R,  292,  there  was  a  direct  ruling  in 
favor  of  the  proposition  contended  for  by  the  counsel 
of  the  caveatees.  In  that  case  possession  was  proved 
under  the  will  of  a  testator  from  the  time  of  his  death, 
which  had  occurred  some  twenty-six  or  twentj^-seven 
years  before  the  trial ;  and  though  the  will  bore  date 
more  than  thirty  years  back,  it  was  held  that  some 
proof  of  its  execution  was  necessary;  it  being  proved 
that  one  of  the  three  subscribing  witnesses  was  yet 
alive.  Kent,  chief  justice,  in  delivering  his  opinion, 
said,  "  It  is  not  proper  to  compute  the  will  from  its 
date,  but  only  from  the  time  that  possession  took  place 
under  it.  It  is  the  accompanying  possession  alone 
which  establishes  the  presumption  of  authenticity  in 
an  ancient  deed."  And  he  proceeded  to  argue  that 
when  the  possession  fails,  the  presumption  must  fail 
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1865.    also ;     that  the  length  of  the  date  would  not  help  the 

Term     ^^^^'  ^^^  ^^  ^^^^  were  sufficient,  a  knave  would  have 

— nothing  to  do  but  to  forge  an  ancient  deed.     And  he 

^^"^**^"  concluded  that  as  the  death  of  the  testator  had  oc- 
era 
Aal.     curred  only  twenty-six  or  twenty-seven  years  before 

jj^.  the  commencement  of  the  suit,  the  will  in  that  case 
ride's  ought  not  to  be  read  as  evidence,  inasmuch  as  the  time 
&  als.  of  possession  under  it  fell  short  of  the  lowest  period 
which,  according  to  his  view  of  the  authorities,  had 
been  required  to  establish  an  ancient  deed.  The  opi- 
nion ot  this  learned  judge  on  any  question  of  law  is 
entitled  to  much  respect;  but  it  is  to  be  observed  that 
the  decision  in  the  case  never  had  any  force  as  autho- 
rity even  in  New  York,  inasmuch  as  it  was  made  by 
only  two  judges,  a  minority  of  the  court.  Van  Ness, 
J.  concurred  with  Kent,  Ch.  J.;  Spencer  dissented, 
and  Thompson  and  Yates  did  not  hear  the  argument  in 
the  cause,  and  gave  no  opinion. 

Of  the  case  from  9  John  R.  169,  Doe  v.  Phelps,  it 
is  not  necessary  to  say  more  than  that  it  affirms  a  well 
settled  doctrine,  about  w^hich  no  question  has  been 
made  here.  In  that  case  possession  had  been  enjoyed 
for  more  than  fitly  years  under  a  deed  which  purported 
to  be  made  in  pursuance  of  a  power  of  attorney.  The 
court  said  that  an  ancient  deed,  with  possession  corres- 
ponding with  it,  proved  itself;  and  that  a  power  of 
attorney,  contained  in  such  deed  and  necessary  to  give 
it  validity  and  eftect,  ought  equally  to  be  embraced  by 
the  presumption.  Xo  intimation  of  opinion  was  given 
by  the  court  that  in  the  absence  of  such  corresponding 
possession  other  circumstantial  proofs  might  not  be 
received,  on  which  to  predicate  the  presumption. 

The  like  remark  will  justly  apply  to  the  case  from 
6  Binn.  R.  439.  The  possession  had  been  enjoyed  un- 
der a  will  for  more  than  thirty  years,  and  the  case  did 
not  necessarily  call  for  any  thing  more  than  the  appli- 
cation to  an  ancient  will  of  the  rule  which  had  been 
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announced,  in  the  case  just  above  cited,  in  respect  to     1855. 
the  ancient  deeds.     Tilghman,  Ch.  J.  however,  in  de-    xwrn. 

livering  his  opinion,  took  occasion  to  approve  the  doc 

trine  held  by  Kent,  Ch.  J.  in  Jackson  v.  Blanshan^  3  ^^^' 
John.  R.  292,  and  said,  that  "although  the  antiquity     &al. 
of  the  writing  affords  some  evidence  in  its  favor,  yet     Eld- 

the  main  inqredient  is  possession.    Both  however  are  ne-   ri<lge'» 

•^  ■'^  ex  or 

cessary  to  raise  that  presumption  which  will  justify  Aals.. 
the  court  in  departing  from  the  usual  rule  which  re- 
quires the  production  of  the  subscribing  witnesses,  or 
proof  of  their  handwriting,  after  accounting  for  their 
absence."  This  opinion  may  be  perhaps  fairly  re- 
garded as  one  in  favor  of  the  doctrine  contended  for; 
but  I  do  not  regard  the  authority  of  the  case  as  going- 
further  than  to  affirm  that  where  there  has  been  more 
than  thirty  years'  possession  under  a  paper  set  up  as- 
an  ancient  will,  the  genuineness  of  the  paper  may  be 
presumed. 

The  case  of  Carroll  v.  Norwood,  1  liar.  8  John.  167,. 
174,  may  I  think  be  fairly  considered  as  deciding  that 
an  ancient  deed  is  not  evidence  without  proof  of  the- 
execution,  unless  it  is  found  that  the  possession  has 
gone  and  been  held  according  to  the  deed.  • 

The  last  of  the  cases  cited  by  the  counsel  of  the 
caveatees  are  those  of  Deshazer  v.  MaitlamI,  and  Sa.nie 
V.  Same,  12  Leigh  524. 

In  the  first  case,  which  was  an  action  of  quare  clau- 
sum  fregity  a  paper  purporting  to  convey  the  land  in 
question,  was  dated  the  1st  of  September  1789.  It 
appeared  that  it  had  been  proved  by  one  of  four  sub- 
scribing witnesses  in  the  county  court  of  Charlotte, 
in  December  after  its  date,  and  continued  for  further 
proof;  and  that  it  was  found  in  a  bundle  of  proved 
deeds  in  the  clerk's  office.  Maitland  proved  that  he 
had  paid  the  taxes  on  the  land  from  1790  to  1815,. 
both  inclusive,  and  again  from  1816  to  1827,  both  in- 
clusive ;  but  no  proof  was  offered  that  Maitland  or  the 
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1855.    grantees  in  the  deed  under  whom  he  claimed,  had  ever 
Term.    ^^^^^  ^^  actual  possession  under  the  deed. 

In  the  second  case,  which  was  an  action  of  eject- 

^Sb^'  ^^"^'  ^^^  proofs  in  respect  to  the  deed  were  very 

<&al.     much  the  same,  with  the  addition  that  Maitland,  the 

Eld-     plaintift  in  the  action  below,  proved  that  he  had  made 

ride's    diligent  enquiry  after  the  subscribing  witnesses,  and 

&  als.    could  get  no  account  of  them,  except  that  they  had 

all  died  many  years  ago,  and  that  he  could  find  no 

one  acquainted   with  their  handwriting.     It  further 

appeared  that  neither  Downman  the  grantor,  nor  any 

one  claimhig  under  him  ever  set  up  any  claim  to  the 

land  in  opposition  to  the  deed;  but  it  also  appeared 

that  no  one  lived  on  or  was  in  actual  possession  of,  the 

land  until  the  defendant  in  the  action  Deshazer,  took 

possession  thereof  some  four  or  five  years  before  the 

commencement  of  the  suit. 

The  Circuit  court  admitted  the  evidence  in  e^ch 
case,  and  this  court  reversed  both  judgments,  holding 
that  the  deed  had  been  improperly  permitted  to  go  to 
the  jury.  Judge  Allen,  in  delivering  his  opinion, 
which  was  concurred  in  by  the  other  judges,  relied 
mainly  on  the  passages  from  Coke,  Bacon  and  Gilbert, 
and  the  cases  from  3  Johnson  and  6  Binney,.  already 
referred  to. 

I  will  now  proceed  to  examine  briefly  some  of  the 
authorities  maintaining  the  opposite  doctrine. 

In  the  case  of  The  King  v.  Inhab,  of  Farringdon^  2 
T.  R.  466,  it  was  held  that  an  allowance  of  a  certifi- 
cate of  a  settlement,  as  having  been  duly  executed, 
written  in  the  margin  of  the  certificate  and  signed  by 
two  justices,  was  alone  sufficient  proof  of  the  certifi- 
cate where  such  certificate  was  thirty  years  old ;  not- 
withstanding the  certificate  did  not  certify  the  affidavit 
of  one  of  the  witnesses  to  the  due  execution  and  at- 
testation of  the  certificate  according  to  the  8  George 
2,  c.  29.     The  certificate  had  been  acted  on  for  more 
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than  thirty  years.     Ashhurst,  Judge,  said,  "  The  certi-     1855. 
ficate  having  been  granted  above  thirty  years,  it  is  not    xerm. 

necessary  to  substantiate  it  by  the  mode  of  proof  pre 

scribed  by  the  act;  for  it  having  been  recognized  and  ^*^^" 
acted  under  for  so  long  a  period,  it  was  not  necessary     &al. 
to  have  recourse  to  the  act  at  all.     Therefore,  on  the     Eld- 
ground  of  the  length  of  time  which  has  elapsed  since    ^i^^'s 
the   certificate   was  granted,  I  think   it  is  binding."     &  als. 
BuUer  and   Gross,  Js.  however,   made   no  reference 
to  the  fact  that  the  certificate  had  been  acted  upon, 
but  expressed  the  opinion,  without  any  such  qualifica- 
tion, that  the  certificate  might  be  read   under  "the 
established  rule  which  holds  in  the  case  of  every  deed, 
that  if  it  be  above  thirty  years-'  standing,   it  proves 
itself" 

In  the  case  of  The  King  v.  Inhab,  of  Ryton^  5  T.  R. 
259,  the  same  doctrine  was  held  in  respect  to  a  certifi- 
cate, more  than  thirty  years  old. 

So  in  the  case  of  Oldham  v.  Wolley^  15  Eng.  C.  L.  R. 
150,  a  will  more  than  thirty  years  old  was  allowed  to 
be  read  in  evidence,  although  the  testator  had  died  ivithin 
thirty  years y  and  some  of  the  subscribing  witnesses  were 
proved  to  be  still  living.  And  in  Doe  v.  Passingham^ 
12  Eng.  C.  L.  R.  209,  a  will  more  than  thirty  years 
old  was  received  without  any  proof  of  possession  un- 
der it.  See  also  Lord  El  don's  opinion  in  the  matter  of 
Sir  T.  Parkyns'  will,  6  Dow  202,  and  12  Viner's  Abr. 
84,  Evidence. 

In  7  Comyn's  Dig.  429,  Testmoigne,  b.  2,  it  is  said 
that  "  an  ancient  deed  dated  forty  years  past,  shall  be 
read  without  further  proof"  So  Roscoe,  in  his  Treatise 
on  Evidence,  14,  Presumptive  Evidence,  announces 
the  doctrine  "that  a  deed  thirty  years  old  or  upwards  is 
presumed  to  have  been  duly  executed,  provided  some 
account  be  given  of  the  deed,  where  found,"  &c. 

Best  also  in  his  Treatise  on  Presumptions,  47  Law 
Lib.  65,  lays  it  down  as  an  established  rule,  "  that 
Vol.  XII— 86 
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18W.    deeds,  wills  and  other  attested  documents,  which  are 
T«ra.    '"^^re  than  thirty  years  old,  and  are  produced  from  an 

unsuspected  repository,  prove  themselves,  and  the  tes- 

eri      timony  of  the  subscribing  witnesses  may  be  dispensed 
Aal.     with ;  although  it  is  of  course  competent  to  the  opjXK 
Eld-     »i^  party  to  call  them  to  disprove  the  regularity  of 
ridge's   their  execution." 

a.  I'hilips,  in  stating  the  exceptions  to  the  general  rule 
in  respect  to  the  Proof  of  Writings,  vol.  2,  p.  203, 
says,  "  It  is  a  rule  that  if  an  instrument  is  thirty  years 
old,  it  may  be  admitted  in  evidence  without  any  proof 
of  its  execution ;  such  instrument  is  said  to  prove  it- 
self. The  danger  arising  from  such  a  relaxation  of 
general  principles  is,  in  some  measure,  diminished  by 
the  operation  of  the  rule  which  requires  documents  ta 
be  produced  from  their  proper  place  of  custody ;  and 
in  many  instances  the  circumstances  of  the  instruments 
having  been  acted  upon,  and  of  the  enjoyment  of  pro- 
perty being  consistent  with  and  referable  to  it  or  other- 
wise, affords  a  criterion  of  its  genuineness.  The  ex- 
ception applies  generally  to  deeds  concerning  lands^ 
&c.  and  all  other  ancient  writings;  and  the  execution 
or  writing  of  them  need  not  to  be  proved,  provided 
they  have  been  so  acted  upon,  or  brought  from  such  a 
place  as  to  attbrd  a  reasonable  presumption  that  they 
were  honestly  and  fairly  obtained  and  preserved  for 
use,  and  are  free  from  suspicion  or  dishonesty." 

In  \[athews  on  Presumptive  Evidence  270,  the  rule 
is  stated  in  the  siime  way.  '^  The  general  probability 
of  the  due  execution  of  instruments  which  were  meant 
to  have  a  legid  operation,  is  by  many  degrees  increased 
by  la{>se  of  time ;  which,  as  it  affords  opportunity  to 
those  whose  interest  it  was  to  dispute  their  efficiency, 
shows  at  once  the  acquiescence  of  .such  persons,  and 
also  a  conviction  on  their  part  that  all  proper  ste(» 
were  taken  to  render  the  assurances  in  question  vaIi«L 
On  this  principle,  supported  by  a  consideration  of  the 
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difficulty  if  not  the  impossibility  of  obtaining  living     1856. 

testimony,  deeds  of  thirty  years'  standing,  by  a  very    xerm. 

ancient  rule  of  law,  are  admitted  in  evidence  without 

proof  of  their  execution;  and  when  the  witnesses  are  ^^*^*^" 

dead,  deeds  of  even  a  less  age,  provided  the  enjoyment     &al. 

of  the  property  to  which  they  relate  has  corresponded     Eld- 

with  the  limitations,  are   received    as   genuine  and    ri^g«'» 
.    „  ®  ex7)r 

authentic."  A  ale. 

Starkie,  in  vol.  1,  p.  65,  says,  "Presumptions  are 
frequently  founded  upon,  or  at  least  confirmed  by, 
ancient  deeds,  muniments  found  in  their  proper,  legiti- 
mate repositories,  although,  from  lapse  of  time,  no 
direct  evidence  can  be  given  of  their  execution,  or  of 
their  having  been  acted  upon.  It  seems,  however, 
that  in  order  to  the  reception  of  such  evidence,  or  at 
least  to  warrant  a  court  in  giving  any  weight  to  it,  a 
foundation  should  be  first  laid  for  its  admission,  by 
proof  of  acts,  passession  or  enjoyment,  of  which  the 
document  may  be  considered  explanatory.  So  it  has 
been  said  that  in  the  case  of  a  charter  of  feoflFment,  if 
all  the  witnesses  to  the  deed  are  dead,  then  a  continual 
and  quiet  possession  for  any  length  of  time  will  make  a 
strong  or  violent  presumption,  which  stands  for  proof." 

This  review  of  English  authorities,  whilst  it  does 
not  clearly  show  the  establishment  of  a  precise  and 
well  ascertained  rule  on  the  subject,  does,  I  think, 
serve  to  show  that  the  weight  of  authority  in  England 
is  opposed  to  the  doctrine  that  thirty  years'  quiet  and 
continual  possession  under  an  ancient  deed  is  indis- 
pensable to  the  presumption  of  its  genuineness.  And 
I  think  that  the  weight  of  authority  in  this  country  is 
the  same  way. 

In  the  case  of  Jackson  v.  JLarroxoay,  3  John.  Cas. 
283,  a  will  executed  in  1723,  and  which  had  been 
proved  by  the  witnesses  in  1733  and  1744,  and  re- 
corded, but  not  in  a  manner  authorized  by  law,  was 
allowed  to  be  read  in  evidence  on  the  trial  of  an  ac- 
tion of  ejectment  in  1801,  on  the  footing  of  an  ancient 
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1855.    deed ;  though  aotaal  posdession  did  not  follow  and  ac- 
S.    company  the  will. 

Badcliff,  J.  in  delivering  his  opinion,  after  adverting 

—J^*^"  to  the  fiact  that  the  premises  in  dispute  were  in  a  wild 
A  al.  and  uncultivated  state,  and  for  a  long  time  actually  in 
El^.  the  possession  of  no  one,  said,  "  The  general  rule  on 
ride's  this  subject  I  take  to  be,  that  a  deed  appearing  to  be 
A  als.  of  the  age  of  thirty  years,  may  be  ^ven  in  evidence 
without  proof  of  its  execution,  if  the  possession  be 
shown  to  have  accompanied  it,  or  where  no  possession 
has  accompanied  it,  if  such  account  be  given  of  the 
deed  as  may  be  reasonably  expected  under  all  the  cir- 
cumstances of  the  case,  and  will  afford  the  presump- 
tion that  it  is  genuine.  This  rule  is  founded  on  tbe 
necessity  of  admitting  other  proof  as  a  substitute  for 
the  production  of  witnesses  who  cannot  be  supposed 
any  longer  to  exist.  A  correspondent  possession  is 
always  high  evidence  in  support  of  such  a  deed ;  but 
when  no  such  possession  appears,  other  circumstances 
are  admitted  to  account  for  it  and  raise  a  legal  pre- 
sumption in  its  favor.'*  Kent,  J.  dissented,  in  an  opi- 
nion holding  very  much  the  same  views  afterwards 
expressed  by  him  in  the  case  of  Barham  v.  Blanhan^  3 
John.  R.  betbre  referred  to.  A  majority  of  the  court, 
however,  concurred  in  opinion  with  Radcliff,  J. 

In  JiV'ksiyn  v.  Ijiq»MTz^  5  Cow.  R.  221,  Woodworth, 
in  delivering  the  opinion  of  the  whole  court,  whilst 
he  said  that  he  did  not  think  that  mere  efflux  of  time 
WHS  sutfioient  to  admit  a  will  to  be  read  without  proof, 
exj>re:?sed  a  fall  concurrence  in  the  rule  laid  down  in 
Jrvsv*  v.  /."onMcry,  and  said  that  the  law  of  that 
ctk^e  had  never  Iveen  overruled,  and  ought  to  goven  in 
the  one  then  under  consideration. 

An.  I  a^in.  in  Hoc^^^  v.  C>*it,  7  Wend.  R.  371,  a 
lease  more  than  thirty  years  old  was  received  in  evi- 
dence without  proof  of  it;^  execution.  It  was  found 
amon^  the  title  p«*per?  of  the  estate  afieeted  by  it, 
and  the  tkct^  aud  eirvumstances  in  reference  to  the 
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property  specified  in  it,  were  such  as,  in  the  opinion  of  1856. 

the  court,  afibrded  sufficient  presumption  of  its  gen-  Term, 
uineness,  although  there  was  no  direct  proof  of  pos- 


session accompanying  it     Nelson,  J.  who  delivered  ^JJ^" 
the  opinion  of  the  whole  court,  said,  "There  was  some     &al. 
confusion  and  contradiction  in  the  cases  in  England     Eld- 
and  in  New  York  as  to  the  preliminary  proof  necessary    "d^*8 
to  authorize  an  ancient  deed  to  be  read  in  evidence.     &  als. 
Possession  (he  said)  accompanying  the  deed  was  always 
sufficient  without  other  proof,  but  it  was  not  indispen- 
sable.    He  approved  the  decision  in  Jackson  v.  Larro- 
wai/j  which,  he  said,  had  been  recognized  as  law  in 
Jackson  V.  Laquere^  and  had  undoubtedly  in  its  favor 
the  weight  of  English  authority." 

It  must  be  conceded,  however,  that  by  recent  decis- 
ions of  the  Supreme  court  of  New  York,  the  law  on 
the  subject  is  there  lefl  in  a  very  unsettled  state.  See 
Trawp  V.  Hurlbut,  10  Barb.  R.  354;  and  Ridgeley  v. 
Johnson^  11  Barb.  R.  528. 

The  doctrine  of  Jackson  v.  Larroway^  is  fully  recog- 
nized by  the  Supreme  court  of  the  United  States  in 
the  case  of  Barr  v.  GhratZj  4  Wheat.  R.  213 ;  and  by 
the  Court  of  appeals  of  South  Carolina  in  the  case  of 
Robinson  v.  Craig,  1  Hill's  S.  C.  R.  389.  The  subject 
is  very  fully  examined  by  Greenleaf,  in  his  Law  of 
Evidence.  In  the  2l8t  section  of  the  work,  speaking 
of  ancient  deeds  and  wills,  he  says,  "  when  these  in- 
struments are  more  than  thirty  years  old,  and  are 
unblemished  by  any  alteration,  they  are  said  to  prove 
themselves ;  the  bare  production  thereof  is  sufficient, 
the  subscribing  witnesses  being  presumed  to  be  dead. 
This  presumption,  so  for  as  this  rule  of  evidence  is 
concerned,  is  not  affected  by  proof  that  the  witnesses 
are  living.  But  it  must  appear  that  the  instrument 
comes  from  such  custody  as  to  afford  a  reasonable 
presumption  in  &vor  of  its  genuineness;  and  that 
it  is  otherwise  free  from  just  grounds  of  suspicion. 
Whether,  if  the  deed  be  a  conveyance  of  real  estate,  the 


^*^  corn  or  appeals  op  irim«;ryiA- 

1S55,    I<»rry  U  b- 1^*!  to  *Low  $onie  »ets  of  p<^*s«e?«iion  under 
T«tL    ^^-  ^*  *  i-'*int  ii<;t  f«erfectlT  clear  npon  the  aotfaomMas; 

bwt  the  weiifLt  of  opinion  seem*  in  the  nesrati^e.     S*^ 

^^•^'^  azain  Li^*  views  in  ^ecrion  144,  and  in  a  note  thereto,  in 

A  tL     whkh  he  oo'Iate*  the  ca?es  on  the  sabject,  and  comes 

£^4,     t*j  the  e-tricla-i^m  that  the  weight  of  anthoritT  is  clearlv 

r>i2«>«    a:^airj-t  the  *h'x-trine  that  the  ab^nce  of  proof  of  pos^- 

Ama     iKsv'ion  majr  n^it  be  supplied  hv  other  satisfiurtonr  cor- 

ro^x^rarire  evidence,  aii*l  says  that  it  is  now  agree<l  that 

where  proof  of  j<Hi*estiion  cannot  be  had,  the  deed  mav 

be  read,  if  h*  e^fnuineue-*  is  satistactorily  established 

by  other  drcmn-tances. 

And.  in  0^>rr:n  i-  HU^s  notes  to  Philips,  vol.  4,  p. 
3<t^j.  there  is  a  very  able  and  elaborate  review  of  the 
deciMon-.  from  which  is  deduced  the  result  that  a  deed 
thirty  years  oM  or  upwanis,  purporting  to  be  a  con- 
veyance of  property,  real  or  personal,  is  sufficiently 
corroborateil  to  l»e  read  without  further  assurance  of 
authenticity,  by  showing  that  possession  of  the  thing 
it  a^umes  to  c-onvey  has  gone  along  and  been  held  in 
acconliin«?e  with  its  provisions:  That  when  the  length 
of  poise^-ion  is  the  circumstance  soMy  relied  on,  the 
weight  of  authority  fevors  thirty  years  as  the  shortest 
period :  But  that  this  doctrine  with  respect  to  the 
leiiirth  of  rH-*>.ios?ion  is  to  be  understood  with  the  quali- 
fication that  jK>isession  is  the  o/*/y  circumstance  relied 
on  by  way  of  showing  the  authenticity  of  the  instru- 
ment. And  that  a  full  corresponding  possession  is  not 
the  o/>^y  eornj>><iration  which  will  allow  the  instrument 
to  be  read  without  proof  of  its  execution. 

Upon  the  be<t  examination  I  have  been  able  to  make 
of  the  subjei-t,  I  have  come  to  the  conclusion  that  the 
authorities  d«>  not  fiamish  satisfactory  evidence  of  the 
existence  here  or  in  England  of  any  well  established 
rule,  which,  in  the  absence  of  proof  of  execution, 
makes  a  continual  possession  for  thirty  years,  under  an 
ancient  dee<l.  the  sole  sufficient  test  of  its  authenticity. 
And  when  I  look  to  the  foundations  on  which  the  rule 
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18  supposed  to  rest,  I  must  confess  my  inability  to  (lis-     1855. 
cover  that  solid  and  substantial  reasoning  on  which  it    xerm. 

might  be  expected  that  a  rule,  of  such  vast  importance 

in  its  consequences,  would  be  placed.  S« 

On  the  other  hand,  a  rule  which  would  allow  the     &al. 
paper  to  prove  itself,  or  which,  in  other  words,  would     ej^. 
declare  the  antiquity  of  its  date  alone  a  sufficient  proof  "^^'^ 
of  its  genuineness,  is  justly  obnoxious  to  the  objection    Aala. 
of  Judge  Kent,  that  "then  a  knave  would  have  no- 
thing to  do  but  to  forge  a  deed  with  a  very  ancient 
date."     Such   objection   is,  however,  wholly  without 
weight  when  urged  against  the  adoption  of  the  general 
rule  announced  in  Jackson  v.  Larroway. 

When  the  deed  is  of  recent  date,  the  party  who 
offers  it  in  evidence  is  required  to  produce  the  wit- 
nesses to  its  execution,  if  any,  or  proof  of  their  hand- 
writing, in  case  they  are  dead ;  and  if  there  be  no  sub- 
scribing witnesses,  he  must  prove  the  handwriting  of 
the  maker.  But  when  the  deed  is  of  an  ancient  date, 
the  production  of  such  proof  is  no  longer  in  the  power, 
or  is  supposed  to  be  no  longer  in  the  power,  of  the 
party.  A  resort  to  presumptive  proof  is  then  allowed. 
What  is  there  in  the  nature  of  the  enquiry  which  ren- 
ders it  proper  to  declare  that  a  corresponding  possess- 
ion shall  be  the  only  sufficient  evidence  of  the  fact  to 
be  presumed,  viz  :  the  genuineness  of  the  deed  ?  A 
presumption  may  be  the  result  of  a  single  circum- 
stance or  of  many  circumstances.  Why  say  that,  in 
the  case  of  an  ancient  deed,  there  must  be  a  departure 
from  the  general  rule  in  respect  to  presumptions,  and 
that  its  authenticity  may  be  presumed  from  the  single 
circumstance  of  possession,  but  may  not  be  presumed 
from  other  circumstances,  the  existence  of  which  is 
equally  inconsistent  with  any  other  hypothesis  than 
that  of  the  genuineness  of  the  instrument?  The 
direct  evidences,  the  positive  proofs  by  which  the 
execution  of  the  deed  is  established,  being  no  longer 
attainable,  and  the  rule,  which  requires  their  produc- 
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1855.    tion,  being  dispensed  with,  it  seems  to  me  wholly  at 
Tem.    ^^^  ^^^^  ^^^  spirit  of  the  law,  which,  under  such  exi- 

gency,  allows  a  resort  to  circumstantial  or  presumptive 

^      evidence,  to  hold  that  a  corresponding  possession  shall 
&  al.     be  the  only  evidence  from  which  the  authenticity  of 
Eld-     the  deed  may  be  presumed.     Such  possession  does  in- 
rid^'s    deed  furnish  a  violent  presumption,  but  if  in  its  absence 
&  ale.    there  are  other  evidences  (not  intrinsically  objectiona- 
ble) equally  capable  of  producing  the  same  degree  of 
belief,  I  cannot  see  the  good  to  be  obtained,  or  the  evil 
to  be  avoided,  by  rejecting  them. 

I  deem  it  unnecessary  to  comment  on  the  facts  pro- 
duced  before  the  court  as  the  groundwork  for  the  in- 
troduction  of  the  deed.  A  reference  to  the  statement 
of  the  case  will  suffice  to  show  that  they  were  such  as 
to  exclude  all  doubt  of  the  authenticity  of  the  deed. 
And  I  think  the  court  did  right  in  permitting  it  to  go 
to  the  jury. 

The  second  cause  of  error  assigned  cannot  be  sus- 
tained. 

In  ArcheVj  adm^Xj  v.  Saddler^  2  Hen.  &  Munf  370,. 
this  court  held  that  an  administrator  with  the  will  an- 
nexed being  in  possession  of  lands  therein  directed  to 
be  sold,  might  maintain  a  caveat  to  prevent  any  other 
person  from  obtaining  a  patent  for  the  same,  as  waste 
and  unappropriated.  Allen,  the  executor  of  Eldridge, 
was  then  a  proper  party ;  and  the  proceeding  being 
one  in  the  natui:e  of  an  injunction,  I  do  not  think  that 
the  irregularity  (if  any  there  was)  in  permitting  the 
suit  to  be  revived  and  proceeded  in  in  the  names  of  the 
executor  and  the  devisees,  can  avail  now  to  defeat  the 
proceedings,  especially  as  no  objection  in  respect  to 
parties  was  made  till  after  verdict. 

MoNCURE,  Lee  and  Samuels,  Js.  concurred. 
Allen,  P.  dissented. 
Judgment  affirmed. 
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Bicfimond. 


DiLWORTH  V.  The  Commonwealth,  1855. 

January 


Term. 


March  5. 

1.  On  a  trial  for  a  felony  a  member  of  the  grand  jury  which  found 

the  indictment  against  the  prisoner,  is  not  a  competent  juror 
to  try  him. 

2.  If  the  prisoner  does  not  know,  or  might  not  with  due  diligence 

have  Icnown,  that  one  of  the  jury  was  a  member  of  the  grand 
jury  which  found  the  indictment  against  him,  until  after  the 
jnry  is  impanneled  ancl  sworn,  he  may  make  the  objection  to 
the  jnror,  if  made  before  any  of  the  evidence  is  introduced. 

3.  QujERE :  If  he  may  not  make  the  objection  at  ^y  time  before 

the  vCTdict  is  rendered  ?    And  it  seems  he  may. 

4.  QUiERE:  If  upon  such  objection  being  made  to  a  juror,  it  is 

proper  to  examine  him  upon  his  voir  dire  as  to  the  circum- 
stances, and  the  state  of  his  mind  and  feelings  towards  the 
prisoner? 

5.  The  act,  Gode,  ch.  162,  i  4,  p.  628,  only  relates  to  those  disabili- 

ties created  by  our  statutes;  and  does  not  refer  to  other 
causes  of  challenge  which  exist  at  common  law,  and  as  to 
which  the  statutes  are  silent. 

John  Dilworth  was  indicted  in  the  Circuit  court  of 
Harrison  county,  for  the  murder  of  Addison  Burab- 
gardner.  When  the  trial  came  on,  William  Flanagan 
was  called  as  a  juror,  and  was  sworn  and  tried  on  his 
voir  dire;  and  stated  that  he  had  not  made  up  or  ex- 
pressed any  opinion  as  to  the  guilt  or  innocence  of  the 
prisoner,  and  proved  himself  free  from  exceptions; 
and  was  thereupon  placed  upon  the  panel  of  twenty- 
four.  The  first  day  was  consumed  in  obtaining  a  jury, 
and  directly  it  was  impanneled  and  sworn,  and  before 
any  testimony  was  introduced,  the  court  adjourned 
until  the  next  day. 

On  the  next  day,  before  any  testimony  was  intro- 
duced, the  prisoner  filed  his  own  afiidavit  and  also  the 
Vol.  XII— 87 
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1855.    affidavit  of  John   R.  Dawson,  the  .juilor,  and  moved 
Term'^  the  court  to  discharge  William  Flanagan,  one  of  the 

jurors,  and  substitute  another  in  his  stead. 

Dilworth      rpj^^  prisoner  in  his  affidavit,  stated  that  after  the 

The  jury  had  been  impanneled  and  sworn  and  the  court 
wl^Uh?  ^^^  adjourned,  he  was  infornied  that  Flanagan,  one  of 
the  jurors,  had  been  one  of  the  grand  jury  which 
found  the  indictment  upon  which  the  prisoner  was 
then  about  to  be  tried.  That  when  Flanagan  was 
impanneled  and  sworn,  the  prisoner  did  not  know  that 
he  had  been  a  member  of  the  grand  jury,  or  he  would 
have  struck  his  name  from  the  panel.  The  jailor 
stated  that  he  had  informed  the  prisoner  of  the  fact 
that  Flanagan  had  been  a  member  of  the  grand  jury 
that  found  the  indictment  against  him,  after  the  ad- 
journment of  the  court  on  the  previous  evening.  The 
court  thereupon  caused  Flanagan  to  be  sworn.  He 
slated  that  he  was  a  member  of  the  grand  jury  which 
found  the  indictment  against  the  prisoner.  That  they 
heard  the  evidence  of  one  witness,  and  part  of  the 
evidence  of  another;  that  then  the  foreman  announced 
that  he  had  heard  the  evidence  in  the  case  before,  and 
that  it  was  not  necessary  to  hear  further  testimony; 
and  thereupon  the  indictment  was  found,  the  said 
Flanagan  among  others,  voting  for  it. 

He  further  stated  that  he  paid  very  little  attention 
to  the  testimony,  and  did  not  then  and  had  not  since 
formed  any  opinion  of  the  prisoner's  guilt  or  inno- 
cence; and  that  he  had  no  prejudice  or  bias  for  or 
against  the  prisoner;  that  he  was  wholly  indifferent, 
and  had  no  doubt  that  he  could  give  the  prisoner  a 
fair  and  impartial  trial  according  to  the  law  and  the 
evidence;  that  he  was  governed  by  what  the  jurors 
said  as  well  as  what  was  testified  to  by  the  witujcsses; 
that  the  grand  jury  had  a  press  of  business  on  hand, 
and  was  anxious  to  dispose  of  it.  And  he  stated  that 
he  had  told  Dawson  that  he  did  not  suppose  he  could 
be  summoned  as  he  was  on  the  grand  jury. 
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When  the  juror  had  been  examined,  the  court  en-     1865. 
quired  of  the  prisoner's  counsel  how  the  place  of  said    xerm^ 

Flanagan  should  be  supplied,  or  if  he  was  discharged  

from  the  jury,  what  should  or  could  be  done;  to  which  ^i^^o"^ 
the  prisoner's  counsel    remarked   that  the   common-     The 
wealth  had  had  a  grand  jury,  and  now  had  her  petit  wSl^? 
jury,   and   must    remove   the   difficulty.      The   court 
thereupon  overruled  the   motion.     And  the  prisoner 
excepted. 

The  jury  found  the  prisoner  guilty  of  murder  in  the 
second  degree;  and  fixed  the  term  of  his  imprison- 
ment  in  the  penitentiary  at  eight  years.  And  he 
thereupon  filed  a  plea  in  arrest  ot  the  judgment,  on 
the  ground  that  Flanagan,  who  was  one  of  the  jurors 
who  rendered  the  verdict,  had  been  one  of  the  grand 
jury  which  found  the  indictment  a  true  bill.  The 
court  overruled  the  plea;  and  also  overruled  a  motion 
by  the  prisoner  for  a  new  trial,  made  on  the  same 
ground:  And  the  prisoner  again  excepted;  and  ap- 
plied to  this  court  for  a  writ  of  error,  which  was 
awarded. 

The  case  was  argued  by  Patton^  for  the  prisoner,  and 
the  Aiiorney  General^  for  the  commonwealth.  The  pro- 
positions and  authorities  relied  upon  by  them,  are  re- 
ferred to  in  the  opinion  of  Judge  Daniel. 

Daniel,  J.  It  is  well  settled  that  it  is  a  principal 
cause  of  challenge  to  one  called  as  a  juror  on  a  trial  for 
felony,  that  he  was  of  the  grand  jury  who  found  the 
indictment  against  the  prisoner.  21  Vin.  Abr.  Trial, 
253;  Coke  Lit.  156  b;  Herndon  v.  Brad^haw,  4  Bibb's 
R.  46;  Barlow  V.  The  State,  2  Black.  R.  114;  Hunter 
v.  Matthews,  12  Leigh  228. 

The  juror  Flanagan  is  in  that  predicament;  and  it 
is  urged  on  behalf  of  the  prisoner,  that  sentence  has 
been  pronounced  against  him  without  his  ever  having 
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1855.  enjoyed  the  right  to  a  trial  by  a  jary  free  from  excep- 
TermT  ^^^  5  whilst  on  behalf  of  the  prosecution  it  is  argued, 

that  the  prisoner  has  not  only  waived  his  right  of  chal- 

Dilworth  iQj^gQ^  \y^i  that  his  exception  to  the  juror  has  also  been 
The  in  fact  satisfactorily  answered;  and  that  he  has  no  good 
wealth,  reason  for  arraigning  the  justice  of  the  sentence  by 
which  he  stands  condemned. 

The  4th  section  of  ch.  162  of  the  Code  of  1849  pro- 
vides that  no  exception  shall  be  allowed  against  any 
juror  after  he  is  sworn  upon  the  jury,  on  account  of  his 
estate,  age  or  other  legal  disability.  It  was,  however, 
conceded  in  the  argument,  that  this  section  is  designed 
for  the  regulation  of  exceptions  founded  on  the  dis- 
abilities created  by  our  statutes  only;  and  has  no  refer- 
ence to  other  causes  of  challenge  which  exist  at  com- 
mon law,  but  as  to  which  the  statutes  are  silent. 

The  latter,  it  is  admitted,  are  still  governed  by  the 
principles  and  rules  of  practice  ot  the  common  law. 

It  is  insisted,  however,  by  the  attorney  general,  that 
these  principles  and  rules  require  all  challenges  for 
whatever  cause,  to  be  made  before  the  jurors  are 
sworn;  and  that  nothing  occurred  on  the  trial  of  this 
case  of  which  the  prisoner  can  now  be  heard  to  com- 
plain: and  in  support  of  his  position,  he  has  cited 
Hawkins'  Pleas  of  the  Crown;  Archbold's  Criminal 
Practice;  the  cases  of  State  v.  Quarrelly  and  State  v. 
O'Driseoll,  2  Bay's  R.  151,  153;  Barloio  v.  The  State, 
2  Black.  R.  114;  and  also  the  cases  of  Jones ,  Hethy 
Curraii^  and  others  of  a  like  character,  decided  by  our 
General  court. 

Hawkins  and  Archbold,  and  other  text  writers  on 
criminal  law,  do  state  it  as  a  general  rule,  that  no 
juror  can  be  challenged,  by  either  side,  without  eon- 
sent,  after  he  has  been  sworn,  unless  it  be  for  some 
cause  which  happened  since  he  was  sworn ;  and  I 
believe  the  practice  which  most  usually  prevails  is  to 
require  the  challenges  to  be  made  as  the  jurors  come 
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to  the  book,  to  be  sworn  in  chief.     And  such  was  the     1855. 
practice  previous  to  the  revision  of  the  criminal  laws    5?m7 
in  1848.  -^ 

It  is  true  that  in  the  first  of  these  cases  {State  v.  ^^^^^^^h 
Quarrelly)  a  motion  to  set  aside  a  verdict  on  the  ground     The 
that  one  of  the  jurors  was  an  alien,  was  denied;  and   wealth, 
that  in  the  cases  of  State  v.  O'DriscoU  and  Barlow  v. 
The  StafCj  like  motions  foimded  on  the  fact  that  some 
of  the  petit  jurors  were  on  the  grand  juries  that  found 
the  bills,  met  with  a  similar  fate.     The  same  decision 
was  made  in  the  case  of  Gillespie  and  others  v.  The  State, 
8  Yerg.  R.  607 ;  and  a  like  decision  was  also  made  in 
a  case  of  an  analogous  character  by  the  Supreme  court 
of  Connecticut.     Qainebaug  Bank  v.  Leavens,  2  Conn. 
R.  87. 

In  the  two  first  cited  cases  it  does  not  appear  that 
there  was  any  afiidavit  even  by  the  prisoners  to  show 
that  they  were  ignorant  of  the  causes  of  challenge  to 
the  jurors,  at  the  time  they  were  sworn;  and  in  the 
absence  of  such  evidence,  the  court,  I  think,  very 
properly  held  that  the  prisoners  had  waived  their 
privilege. 

In  the  case  of  Gillespie  and  others  v.  The  State,  there 
was  an  affidavit  of  the  prisoner  of  his  want  of  know- 
ledge; but  I  infer,  from  some  remarks  of  the  judge 
who  delivered  the  opinion  of  the  courl,  that  it  was 
not  supported  by  other  evidence,  and  that  little  or  no 
credit  was  given  to  it.  And  in  the  ease  of  Barlow  v. 
The  State,  the  evidence,  instead  of  showing  that  the 
prisoner  was  ignorant  of  the  fact  that  two  of  the 
jurors  had  been  on  the  grand  jury  who  found  the  bill, 
proved  that  he  had  previously  known  it.  The  court 
said,  *'  The  defendant  does  not  deny  the  previous 
knowledge,  but  states  in  his  affidavit  that  he  did  not 
recollect  the  circumstance  when  the  petit  jury  was 
impanneled,  nor  did  it  occur  to  him  until  after  the 
verdict  had  been  returned.     The  counsel  of  the  defen- 
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1855.    dant  knew  nothing  of  the  fact  until  after  the  verdict 

T^im^  ^^  been  given." — "The  defendant  had  once  known 

— ^—  that  these  men  were  on  the  grand  jury.     The  state- 

Dilworth  jnent  of  his  not  recollecting  it  is  insufficient :    An 

The  affidavit  to  that  effect  could  never  be  disproved.  This 
wealth,  part  of  the  case  then  presents  the  question  whether 
the  objection,  known  to  the  defendant  at  the  time  of 
impanneling  the  jury,  but  not  made  till  after  the  ver- 
dict, was  good  on  a  motion  for  a  new  trial.  We  think 
it  was  not.  It  was  a  good  cause  of  challenge ;  but 
being  known  to  the  party  and  not  mentioned  at  the 
proper  time,  the  right  was  waived." 

This  case  is,  I  think,  no  authority  for  the  proposition 
that  a  motion  for  a  new  trial  may  be  reftised  when 
founded  on  proof  that  there  was  good  cause  of  chal- 
lenge to  a  juror  which  was  unknown  to  the  prisoner 
before  the  trial.  On  the  contrary,  tlie  inference  to  be 
drawn  from  the  opinion  is  strong,  that  if  the  court  had 
been  satisfied  that  the  prisoner  did  not  know  of  the 
tact  that  two  of  the  jury  had  been  of  the  grand  jury 
who  found  the  bill,  until  at\er  the  verdict,  they  would 
.   have  set  it  aside. 

And  in  the  case  of  the  Quinebmig  Bank  v.  Leaven^y 
in  which  the  motion  was  founded  on  the  fact  that  the 
father  of  a  stockholder  in  the  bank  was  one  of  the 
jurors,  the  report  of  the  case  does  not  show  that  there 
was  any  proof  or  affidavit  as  to  the  want  of  knowledge 
of  the  defendant.  The  court  recognized  the  propriety 
of  the  general  rule  forbidding  a  new  trial  tor  extrinsic 
causes,  if  the  ground  of  the  petition  existed  at  the 
time  of  the  trial,  and  was  either  then  known  to  the 
petitioner  or  might  have  been  known  by  him  by  using 
due  diligence.  They  said  that  the  cause  of  objection 
to  the  juror  furnished  legal  ground  ot  principal  chal-. 
lenge,  if  it  had  been  made  in  due  time;  but  it  was  of 
such  a  nature  that  parties  might  well  waive  it.  "But 
it  does  not  appear  by  any  averment  in  this  motion,  that 
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the  defendant  used  any  diligence,  or  made  even  the     1855. 
ordinary  inquiries  of  the  jurors  themselves  or  other-    Ter^ 

wise,  as  to  their  qualifications;  although  from  the  fact  -; 

that  a  banking  corporation  was  the  plaintifl^,  consisting      ^^^^ 
of  numerous  stockholders,   they   might  well  suspect     The 
either  that  some  stockholder,  or  one  or  more  of  their  wealth." 
many  relatives,  might  be  found  upon  the  jury."     And 
after  commenting  further  on  the  negligence  of  the  de- 
fendant, the  court  come  to  the  conclusion  that  it  would 
under  the  circumstances  be  wrong  to  permit  the  defen- 
dant to  take  the  risk  of  a  verdict  as  he  had  done,  and 
then  to  look  about  for  objections;  and  that  he  ought 
to  be  held  to  have  waived  his  objections.     They  say, 
however,  "If  an  enquiry  had  been  made  of  the  jurors, 
and  this  relationship  had  not  been  disclosed,  or  other 
reasonable  j)ains  had  been  taken,  our  opinion  would 
have  been  different. 

The  concluding  remarks  are  in  accordance  with  the 
views  of  the  court  in  the  case  of  Vennum  v.  Hanoood^ 
1  Gilm.  R.  659.  In  that  case  the  verdict  was  set  aside 
on  the  ground  that  a  juror  had  formed  and  expressed 
a  decided  opinion  on  the  merits  of  the  case  adverse  to 
the  defendant,  which  fact  was  not  known  to  the  de- 
fendant or  his  counsel,  and  the  juror  having  been  asked 
before  he  was  sworn,  whether  he  had  formed  and  ex- 
pressed an  opinion.  The  court,  in  concluding  their 
opinion,  observed,  "  The  juror,  when  called,  was  asked 
if  he  had  formed  or  expressed  an  opinion,  and  declared 
emphatically  that  he  had  not.  The  defendant  had  a 
right  to  conclude  from  this  declaration,  that  the  juror 
was  free  irom  bias,  and  would  try  the  case  impartially. 
He  could  not  challenge  him  for  cause,  and  there  was. 
no  apparent  reason  for  a  peremptory  challenge.  It  is 
insisted,  however,  that  he  should  have  examined  the 
juror  on  his  voir  dire  touching  his  qualification.  This 
practice  is  allowable,  but  is  seldom  resorted  to  in  civil 
cases.     We  are  not  prepared  to  say  that  a  party  is  to 


696  COURT   OP   APPEALS   OF  VIRGINIA. 

1866.  be  charged  with  negligence  who  fails  to  pursae  this 
TermT  ^^""^^  i"  order  to  ascertain  the  competency  of  a  joror." 

In  the  case  before  us,  the  bill  of  exceptions  states 

Dilworth  ^Yi^t  the  juror  Flanagan  was  sworn  and  tried  on  his  voir 

The  dire^  and  stated  that  he  had  not  made  up  or  expressed 
wealth/ ^oy  opinion  as  to  the  guilt  or  innocence  of  the 
prisoner,  and  proved  himself  free  from  exceptions; 
and  was  thereupon  placed  upon  the  panel  of  twenty- 
four.  It  is  to  be  observed  also,  that  the  practice  here 
in  reference  to  inserting  the  names  of  the  grand  jurors 
in  the  caption  of  the  indictment,  is  different  from  that 
which  formerly  prevailed,  and  probably  still  prevails, 
in  England.  There  it  has  been  usual  to  insert  the 
names  of  twelve  of  the  grand  jurors  at  the  least  in 
the  caption :  And  at  one  time  it  was  held  to  be  essen- 
tial, as  otherwise  it  might  be  that  the  presentment 
was  by  a  less  number  than  twelve;  in  which  case  it 
would  not  be  good.  In  later  cases,  however,  it  has 
been  decided  that  the  insertion  of  their  names  is  not 
necessary.  Wharton's  Am.  Cr.  Law  102,  103.  Ac- 
cording to  our  practice,  and  as  is  the  case  with  the  in- 
dictijient  before  us,  the  names  of  none  of  the  grand 
juroi*8  are  mentioned  in  the  indictment:  And  there  is, 
therefore,  nothing  apparent  on  the  indictment  to  show 
who  the  jurors  are,  except  the  tbreman,  who  writes 
on  the  back  of  it  a  true  bill,  and  subscribes  his  name. 
There  was,  therefore,  nothing  to  point  to  any  cause  of 
exception  to  the  juror;  nothing  to  awaken  the  suspi- 
cion of  the  prisoner  that  there  was  any  ground  of 
challenge  against  him.  On  the  contrary,  he  had  re- 
sorted to  the  precaution  of  examining  the  juror  on  his 
rioir  dire,  and  the  examination  had  resulted  in  showing 
that  he  was  free  from  exception.  If  he  had  failed  to 
use  this  precaution,  and  had  consented  to  the  juror's 
being  placed  on  the  panel  of  twenty-four  without 
instituting  any  enquiry  into  his  qualifications,  there 
might  be  some  ground  for  imputing  to  him  a  want  of 


Dilworth 

V. 
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diligence.     But  in  the  ease  as  it  stands,  what  ground    1855. 
is  there  for  saying  that  the  prisoner  was  not  acting  in    xenm?^ 
good  faith?     Where  are  the  evidences  of  that  gross 
neglect  on  which  the  law  is  to  build  the  presumption 
of  a  waiver  of  his  rights  ?     There  is  an  entire  absence     The 
of  any  proof  to  lead  us  to  believe  or  even  suspect  that  weiSh!^ 
the  prisoner  in  fact  knew  of  the  exception  to  the  juror 
before  he  was  sworn ;  and  the  prompt  manner  in  which 
he  brought  it  to  the  notice  of  the  court  after  he  was 
informed  of  it  by  the  jailer,  is  not  only  a  strong  cir-  • 
cumstance  in  aid  of  the  statement  in  his  affidavit  that 
he  did  not  know  it  when  the  jury  was  sworn  and  im- 
panneled,  but  serves,  together  with  the  other  evidence 
apparent  on  the  face  of  the  transaction,  to  dispel  any 
belief  or  suspicion  that  the  object  of  the  motion  was  to 
create  difficulties  or  throw  obstacles  in  the  way  of  the 
proceedings. 

If,  therefore,  the  first  cases  cited  by  the  attorney 
general,  stood  alone  and  unexplained,  I  should  still 
feel  great  hesitation  in  recognizing  them  as  authority 
for  a  ruling  adverse  to  the  prisoner  in  a  state  of  facts  . 
«uch  as  we  have  here.  But  such  is  not  the  case.  On 
the  contrary,  precedents  are  not  wanting  of  new  trials 
granted  for  like  exceptions  under  circumstances  cer- 
tainly not  more  favorable  to  the  petitioner  than  those 
disclosed  here.  Thus,  in  the  case  of  Herndon  v.  Brad- 
3haw,  4  Bibb's  R.  45,  a  new  trial  was  granted  on  the 
ground  that  one  of  the  jury  who  rendered  the  verdict 
had  served  on  a  former  trial  of  the  cause.  The 
grounds  of  their  judgment  are  thus  briefly  stated  by 
the  court:  "There  is  no  doubt  but  what  the  juror 
was  incompetent,  and  might  have  been  challenged  be- 
fore he  was  sworn;  and  as  that  cause  was  not  known 
to  the  attorney  of  Herndon  until  after  the  finding  of 
the  verdict,  (Herndon  himself  not  being  i>re.sent,)  it 
ftirnished  a  good  cause  for  a  new  trial.  The  court, 
Vol.  XII— 88 
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1855.    therefore,  upon  the  affidavit  of  the  attorney  proving- 
TSem^  ^^^  discovery,  should  have  awarded  a  new  trial." 

So  in  the  case  of  Page  v.  The  Gontoocook  Valley  Bail- 

Dilworth  ^^  j  Foster's  R.  438,  a  new  trial  was  granted  on  the 

The     ground  that  one  of  the  jury  was  discovered  after  the 

wealth"  verdict  to  be  a  stockholder  in  another  railroad,  which 

by  a  contract  with  the  Valley  railroad,  was  interested 

in  the  revenues  of  the  latter.     The  court,  after  setting 

out  the  facts,  conclude  by  saying,  "As  this  objection 

•was  not  known  to  the  appellant  until  after  the  verdict 

was  returned,  it  was  not  waived  by  proceeding  to  trial 

without  challenge." 

The  cases  of  Commonwealth  v.  Jones ^  1  Leigh  598 ; 
Heath  v.  Same^  1  Bob.  R.  735 ;  Covmiomcealth  v.  Hail- 
stock,  2  Gratt.  564,  and  Curran  v.  Same,  7  Gratt.  619, 
cited  by  the  attorney  general,  decide  nothing,  I  think, 
in  conflict  with  the  claims  of  the  prisoner. 

In  all  of  these  cases,  the  applications  for  new  trials, 
were  founded  upon  the  alleged  discovery,  after  verdict, 
of  improper  bias  in  the  jurors,  which  the  prisoners 
endeavored  to  show  existed,  but  was  unknown  to  them, 
before  the  trial.  In  all  of  them  it  is  true  the  applica- 
tions were  unsuccessful.  But  in  none  of  them  do  the 
General  court  concede  the  coexistence  of  the  two  ele- 
ments of  improper  bias  in  the  juror  and  blameless 
ignorance  of  it  on  the  part  of  the  prisoner. 

The  doctrine  to  be  gathered  from  those  decisions 
and  others  of  the  same  class,  preceding  them,  I  think 
substantially  is,  that  when  the  prisoner  excepts  to  a 
juror  for  cause  before  he  is  sworn,  it  is  a  matter  of 
right  to  be  adjudged  by  the  court;  when  he  excepts 
after  trial  for  cause  existing  before  the  juror  was 
elected  and  sworn,  it  is  a  matter  addressed  to  the  dis- 
cretion of  the  court ;  and  that  in  the  exercise  of  this 
discretion  the  court  ought  to  consider  the  whole  case, 
and  be  satisfied  that  justice  has  been  done;  and  that 
where  there  is  conflict  of  testimony  as  to  the  language 
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and  conduct  of  the  jurors,  on  which  the  exception  to     1856. 
the  jurors  is  founded,  it  properly  belongs  to  the  judge    Xerai7 

who  presided  at  the  trial  to  weigh  and  to  decide  upon  

the  credibility  of  the  opposing  statements  of  the  wit-  ^*^^'^'* 
nesses  and  jurors,  and  to  decide,  upon  all  the  circum-     The 
stances  of  the  case,  whether  there  is  such  proof  of  per-  w^h? 
jury  and  corruption  on  the  part  of  the  jurors  as  to 
make  it  proper  to  grant  a  new  trial. 

But  there  is  certainly  nothing  in  these  decisions,  nor 
as  I  understand  their  opinions,  in  the  reasoning  of  the 
judges,  going  to  the  extent  of  holding  that  a  new 
trial  ought  to  be  refused  when  the  court  is  fully  satis- 
fied that  the  juror  is  incompetent  from  having  pre- 
judged the  case,  that  the  cause  of  challenge  was 
unknown  to  the  prisoner,  and  that  he  was  guilty  of  no 
laches  in  failing  to  discover  it  and  make  it  known 
before  the  trial,  merely  because  the  judge  who  sat  at 
the  trial  was  satisfied  that  the  verdict  was  in  con- 
formity with  the  evidence.  So  to  decide  would  be  to 
attach  to  a  faultless  ignorance  of  the  facts  on  which 
his  right  depended,  all  the  consequences  of  a  conscious 
and  deliberate  waiver  by  the  prisoner  of  such  right, 
and  to  allow  to  the  finding  of  incompetent,  prejudiced, 
and  even  corrupt  jurors,  all  the  virtue  and  efficacy 
which  belong  to  the  verdict  of  men,  true,  lawful  and 
above  all  exception.  Such  a  doctrine  would,  it  seems 
to  me,  be  at  war  with  the  merciful  spirit  which 
governs  the  administration  of  criminal  law,  and  is  in 
direct  conflict  with  the  whole  current  of  decisions  in 
this  country.  McKinley  v.  Smithy  Hardin's  R.  167; 
Jeffries  v.  Randall^  14  Mass.  R.  205 ;  United  States  v. 
Fries,  3  Dall.  R.  515;  State  v.  Hopkins,  1  Bay's  S.  Car. 
R.  373 ;  Hardy  v.  Sprowle,  32  Maine  R.  310 ;  Briggs 
V.  Georgia,  16  Verm.  R.  61 ;  Commonwealth  v.  Flan- 
nagan,  7  Watts  &  Serg.  68 ;  Sellers  v.  The  People,  3 
Scamm.  R.  412 ;  Cody  v.  State,  3  How.  R.  27  ;  Lisle  v. 
The  State,  6  Missouri   R.  426;   Tenney  v.  Eoans,  13 


700  COURT   OP    APPEALS   OF   VIRGINIA. 

1855.    New  Hamp.  R.  462;   Troxdak  v.  The  State,  9  Humph. 

^^^  R.  411;  Monroe  v.  The  State,  5  Georgia  R.  142. 

In  the  case  last  cited,  the  decisions  are  very  fully 

Dilworth  reviewed,  and  the  doctrine  thoroughly  and  ably  dis- 
The     cussed;  and  the  result  announced  is,  that  where  the 

wealth,  objection  to  the  jurOr  would  be  good  cause  of  chal- 
lenge/or favor  if  discovered  in  time,  it  will  be  ground 
for  a  new  trial  if  not  found  out  till  aft^r  verdict.  It 
is  obvious,  however,  that  the  application  of  the  pris- 
oner is  presented  under  circumstances  far  more  favor- 
able to  him  than  it  would  have  been  if  his  exceptions 
to  the  juror  had  been  taken  for  the  first  time,  after  the 
verdict.  Any  degree  of  negligence  may,  with  very 
slight  aid  from  other  circumstances,  be  sufficient  to 
ripen  and  confirm  into  a  judicial  belief,  that  suspicion 
of  unfairness  which  naturally  and  justly  attaches 
itself  to  the.  conduct  of  one  who,  having  taken  the 
chances  of  a  trial,  seeks  to  rid  himself  of  an  adverse 
verdict,  on  the  score  of  objections  to  his  triers  exist- 
ing before  they  were  chosen  and  sworn.  It  is  diffi- 
cult, however,  to  find  any  foundation  in  justice  for  a 
rule  which  would  impart  to  the  mere  swearing  ot  the 
jury  the  efiect  of  destroying  all  those  presumptions  of 
innocence  which,  hitherto,  the  law  allowed  to  the 
situation  of  the  prisoner;  which,  thenceforth,  before 
any  evidence  of  guilt  is  exhibited,  before  a  witness  in 
the  cause  is  examined,  would  subject  his  statements, 
motives  and  conduct  to  all  the  distrust  incident  to  the 
position  of  one  against  whom  a  verdict  of  guilty  has 
been  rendered;  and  which  would  treat  his  exceptions 
to  jurors,  founded  on  allegations  of  recently  discovered 
incompetency,  as  the  sugsrestions  of  conscious  guilt, 
bad  faith  and  corrupt  scheming. 

We  shall,  I  think,  find  accordingly,  that  the  princi- 
ples to  be  deduced  from  the  modern  decisions  justify 
an  indulgence  to  motions  to  set  aside  jurors  after  they 
are  sworn  and  before  they  have  rendered  a  verdict, 
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which  would  not  be  allowed  to  applications  for  new     1865. 
trials  founded  on  exceptions  to  jurors,  taken  after  ver-    Term7 
diet.  -; 

With  the  exception  of  some  early  cases,  which  will  ^^y^ 
be  noticed  presently,  I  have  been  able  to  lind  but  The 
two  cases  in  England  m  which  questions  ot  the  like  wealth, 
character  with  the  one  under  consideration  have  arisen. 
The  Queen  v.  Wardle,  41  Eng.  C.  L.  K.  851,  and  The 
Same  v.  Sullivan  and  others^  35  Eng.  C.  L.  R.  539.  In 
the  former,  which  was  a  trial  for  felony,  after  the 
jury  were  sworn  without  any  challenge  or  objection  of 
any  kind,  and  after  one  witness  had  been  examined, 
the  foreman  of  the  jury  brought  to  the  notice  of  the 
court  the  fact  that  the  prisoner  had  a  relation  on  the 
jury;  whereupon,  it  was  moved  by  the  prosecution 
that  the  jury  should  be  discharged  without  giving  any 
verdict,  and  a  new  jury  called  and  sworn.  Mr.  Jus- 
tice Erskine,  before  whom  the  trial  was  conducted, 
having  conferred  with  Tindal,  Ch.  J.  briefly  said — "I 
have  conferred  with  the  lord  chief  justice,  and  we  are 
of  opinion  that  I  have  no  power  to  discharge  the  jury, 
and  that  the  case  must  proceed." 

In  the  latter  case,  which  was  an  indictment  for  con- 
spiracy, tried  before  Lord  Denman,  Ch.  J.,  after  the 
jury  were  sworn  and  the  case  partly  opened,  the 
foreman  of  the  jury  stated  that  he  had  been  on  the 
grand  jury  which  found  the  bill ;  and  thereupon  the 
counsel  for  the  prosecution  offered  to  consent  to  with-  - 
draw  the  juror  and  let  the  trial  proceed  with  eleven; 
but  the  defendants  not  consenting,  the  case  went  on 
before  the  jury  as  at  first  composed,  and  the  defen- 
dants were  convicted:  And  they  then  moved  for  a 
new  trial.  In  the  course  of  the  argument,  the  chief 
justice  said  that  he  was  not  disposed  to  say  "  whether 
the  challenge  if  taken  would  have  been  available  or 
not:  but  at  any  rate,  the  objection  should  have  been 
stated  at  the  proper  time.     If  it  had  been  mentioned 
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1855.     before  the  trial,  all  of  us  probably  would  have  agreed 
Terw7  ^  exclude  the  juryman."     After  a  consultation,  he 

delivered  a  brief  opinion,  in  which  he  observed,   "  We 

Dilworth  think  that  the  objection  should  have  been  taken  by 

The  way  of  challenge.  The  defendants  here  did  not  chal- 
wealth,  l^^g®  J  and  when  the  objection  was  pointed  out,  and 
it  was  proposed  that  the  juror  should  withdraw,  they 
declined  assenting  to  that  course,  and  preferred  to 
stand  upon  the  strict  law:"  And  the  rule  to  set  aside 
the  verdict  on  the  ground  of  a  mistrial  was  denied. 
As  the  comments  upon  the  earlier  cases,  before  alluded 
to,  contained  in  an  opinion  to  be  cited  hereafter,  apply 
also  in  some  respects  to  these  two  cases,  it  is  more  con- 
venient to  defer  any  remark  upon  them  till  that  opinion 
is  cited. 

In  this  country  we  have  also  but  few  opinions  on 
this  subject.  * 

In  Ward  v.  The  State,  1  Humph.  R.  253,  decided  by 
the  Supreme  court  of  Tennessee,  after  the  jury  were 
sworn  and  impanneled,  but  before  any  witnesses  were 
examined,  it  was  discovered  that  several  of  the  jury- 
were  not  fi'eeholders;  and  on  the  motion  of  the  attor- 
ney general,  he  was  permitted  to  challenge  the  jurors 
on  account  of  their  disability.  They  were  set  aside 
against  the  consent  of  the  prisoner,  and  others  were 
substituted  in  their  place,  and  the  prisoner  convicted: 
And  it  was  held  that  the  prisoner  was  thereby  dis- 
charged. The  court  said  that  after  the  jury  were 
sworn,  it  was  too  late  to  challenge  any  of  its  members 
propter  defeciian;  that  a  jury  could  not  be  discharged 
after  they  were  sworn  and  charged;  that  the  word 
"charged"  did  not  mean  after  the  jury  were  sworn 
and  had  heard  the  testimony,  or  a  part  of  it,  but  afl^r 
the  prisoner  had  been  placed  in  the  hands  of  the  jury 
for  trial;  and  that  the  discharge  of  the  jury  afl^r  they 
were  sworn  and  so  charged,  against  the  consent  of  the 
prisoner,  operated  his  discharge. 
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In  the  case  of  The  People  v.  Damon,  13  Wend.  R.     1855. 
351,  on  a  trial  for  murder,  after  the  fourth  juror  had    TermT 
been  sworn  in  chief  and  taken  his  seat,  the  district  at-  — — - 
torney  enquired  of  him  whether  he  had  conscientious  ^*^orth 
scruples  against  finding  a  verdict  of  guilty  for  an  of-     The 
fence   punishable   with  death.     The   counsel   for  the  wealth, 
prisoner  objected,  that  the  enquiry  was  too  late ;  that 
after  the  juror  was  sworn  in  chief,  he  could  not  be  ob- 
jected to.     The  court  overruled  the  objection,  and  on 
the  juror's  stating  that  he  belonged  to  a  religious  de- 
nomination \i'ho  had  scruples  of  conscience  against 
finding  a  verdict  of  guilty  in  a  case   punishable  with 
death,  and  that  he  had  such  scruples,  he  was  set  aside 
by  the  court.  . 

In  the  course  of  a  very  able  opinion  delivered  by 
Chief  Justice  Savage,  in  which  the  whole  court  con- 
curred, he  observed,  ''The  regular  practice  is,  to 
challenge  jurors  as  they  come  to  the  book  to  be 
sworn  and  before  they  are  sworn;  but  I  apprehend 
this  is  a  matter  of  practice,  and  may  be  departed  from 
in  the  discretion  of  the  court.  The  object  is  to  give 
the  prisoner  a  fair  trial ;  and  if  it  be  made  to  appear, 
even  aft^r  a  juror  is  sworn,  that  he  is  wholly  incom- 
petent by  reason  of  having  prejudged  the  case,  it  is 
not  then  too  late  to  set  him  aside  and  call  another. 
It  is  indeed  laid  down  in  the  old  books  that  it  cannot 
be  done.  Hawkins  says  a  juror  cannot  be  challenged 
after  he  has  been  sworn,  unless  for  some  cause  which 
happened  afl^r  he  was  sworn,  (according  to  the  greater 
number  of  authorities,)  and  cites  the  year  books."  4 
Hawkins  387,  ch.  43.  In  TyndaVs  Case,  Cro.  Car.  291, 
the  prisoner  challenged  the  foreman  of  the  jury,  but 
he  was  sworn  by  the  clerk  before  the  challenge  was 
heard  by  the  court;  and  therefore,  without  the  assent 
of  the  attorney  general,  then  present,  they  would  not 
alter  the  record ;  and  because  the  attorney  general 
would  not  consent  to  alter  the  record,  the  challenge 
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1855.    was  disallowed.     In  WhartorCs  Case^  Yelv.  R.  24,  upon 
Te^?^  the  arraignment  of  the  prisoner  for  murder,  on  the 

first  day  eleven  jurors  appeared  and  were  sworn ;  one 

Dilworth  ^^  challenged,  and  for  that  time  the  trial  was  stayed. 

The  Upon  a  tales  taken  at  another  day,  when  the  jury  ap- 
wealth.  peared,  one  of  the  jurors  who  had  been  sworn  was 
challenged  for  cause  which  existed  before  he  was 
sworn.  Upon  a  doubt  arising  among  the  judges  of 
the  King's  bench,  Yelverton  went  into  the  Common 
pleas  to  know  their  opinion.  The  opinion  was  that 
the  queen  could  not  have  the  challenge  after  the 
juror  had  been  sworn.  Another  matter  of  doubt  was 
whether  those  already  sworn  should  not  be  sworn  over 
again;  and  the  court  held  that  they  must  be  sworn 
again.  The  jury  acquitted  the  prisoner.  "  Where- 
fore, (says  the  reporter)  Popham,  Gawly  and  Fenner 
ftuTiuit  ralde  irati;  and  all  the  jurors  were  committed 
and  fined  and  bound  to  their  good  bahavior."  In  the 
first  of  these  cases,  the  reason  given  for  the  decision 
of  the  court  is  not  one  calculated  to  give  us  very 
elevated  notions  of  the  criminal  justice  in  the  reign 
of  Charles  I.  Because  the  attorney  general  would 
not  consent  to  alter  the  record,  by  striking  out  the 
name  of  one  juror  and  inserting  another,  therefore  an 
incompetent  juror  must  serve.'  In  the  second,  an  in- 
competent juror  was  permitted  to  sit,  because  the 
attorney  general  was  not  aware,  until  sworn,  of  his 
relation  to  one  of  the  prisoners ;  and  this,  although 
they  admitted  that  the  oath  administered  was  of  no 
eftect,  by  directing  him  to  be  sworn  a  second  time. 
The  verdict  was  such  as  should  have  been  expected, 
and,  it  would  seem,  ought  not  to  have  called  down  on 
the  whole  jury  the  signal  vengeance  of  the  court.  It 
must  have  been  a  clear  case  of  guilt;  and  because  the 
court  would  not  exercise  a  proper  discretion  in  setting 
aside  an  incompetent  juror,  before  the  jury  was  com- 
pleted or  the  trial  was  commenced,  they  found  them- 
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selves   called   upon  to  punish  the  whole  jury,   who     1855. 
probably  were  led  astray  by  the  improper  person  who    Terai!^ 

was  permitted  to  be  one  of  their  number.     Hawkins 

intimates  there  are  authorities  the  other  way;  but  l^"^^^'^ 
apprehend  no  authority  can  be  necessary  to  sustain  the     The 
proposition,  "  thai  the  eourt  may  and  should  in  its  dis-  wealth. 
cretion  set  aside  all  persons  who  are  incompetent  jurors  at 
any  time  before  evidence  is  given,^^ 

On  the  trial  of  the  celebrated  Titus  Gates,  a  state 
of  things  occurred  during  the  swearing  and  impannel- 
ing  of  the  jury,  very  similar  to  that  which  existed  in 
Tyndal's  case.  After  some  of  the  jury  were  sworn, 
the  prisoner  challenged  one  of  them  because  he  had 
been  on  the  grand  jury,  and  stated  Ihat  he  intended 
to  have  challenged  him  before  he  was  sworn,  but 
that  the  clerk  had  proceeded  with  such  haste  as  to 
prevent  his  doing  so.  The  eourt  replied  that  he  was 
too  late,  as  the  juror  was  sworn;  but  the  attorney 
general  seeing  the  palpable  unfairness  of  the  proceed- 
.  ing,  waived  the  difficulty,  and  permitted  the  juror  to 
be  set  aside.     10  St.  Trials  108. 

The  objections  to  the  ruling  in  the  cases  of  Tyndal 
and  Wharton^  presented  in  the  opinion  of  the  Supreme 
court  of  New  York  just  cited,  seem  to  me  to  be  very 
just  and  proper;  and  I  can  see  no  good  reason  for 
denying,  in  this  state,  the  right  and  duty  of  the  court 
to  set  aside  jurors  on  the  score  of  exceptions  propter 
affectum^  taken  either  by  the  prosecution  or  the  prisoner 
at  any  time  before  the  examination  of  the  witnesses 
has  commenced.  For  in  Martinis  Case^  2  Leigh  745, 
the  General  court  held,  (citing  Coke,  Foster  and  Black- 
stone,)  that  the  separation  or  discharge  of  a  jury  after 
the  swearing  and  impanneling  but  before  the  examin- 
ing of  witnesses,  is  no  ground  of  objection  to  a  ver- 
dict; thus  denying  the  authority  of  Ward  v.  The 
State.  The  same  doctrine  was  reasserted  by  the 
court  in  TooeVs  Case^  11  Leigh  714.  And  such  I 
Vol.  XII — 89 
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1855.     understand  is  still  the  rule  in  England.     Roscoe's  Cr. 
'^Tem.^  Evi.  222. 


In  this  state  of  the  law,  the  denial  by  the  court  in 
Dilworth  ^]^q  q^^q  ^f  y^^  Queen  v.  Wardle^  of  its  power  to  set 
The  aside  the  juror,  it  will  be  perceived  can  have  no  ajv 
^^™2^' plication  in  this  case,  inasmuch  as  in  this  case  the 
motion  was  made  by  the  prisoner  and  before  any  witness 
had  been  called,  and  in  that  it  was  made  by  the  prosecutor 
and  after  a  part  of  the  evidence  had  been  given  in.  And 
I  think  it  obvious  from  the  remarks  which  fell  from 
Chief  Justice  Denman,  during  the  argument  of  the 
motion  in  the  case  of  The  Queen  v.  Sullivan,  as  well 
as  from  the  grounds  set  forth  in  the  opinion  of  the 
court,  in  rendering  judgment  on  the  motion,  that  if 
the  prisoners  there,  instead  of  objecting  to,  had  con- 
curred in,  the  motion  of  the  attorney  general  to  set 
the  juror  aside,  or  had  themselves  asked  that  the  juror 
should  be  set  aside  on  his  disclosing  the  tact  that  he 
was  of  the  grand  jury  that  found  the  bill,  the  court 
would  have  found  no  difficulty  in  setting  aside  the 
juror.  In  that  case  it  will  be  recollected  no  witnesses 
had  been  examined. 

So  that,  it  seems  to  me,  a  review  of  the  English 
precedents  furnishes  no  ground  for  supposing  that,  in 
the  existing  state  of  the  law  in  England,  with  respect 
to  the  discharge  of  juries,  English  judges  would  now 
deny  their  power  to  set  aside  a  juror  at  the  instance 
of  a  prisoner,  at  any  time  before  the  examination  of 
the  witnesses  had  commenced. 

And  indeed  I  can  see  no  reasons,  other  than  those 
suggested  by  convenience,  which  would  deny  to  the 
court  the  right  to  set  aside  a  juror,  on  the  motion  or 
by  the  consent  of  the  prisoner,  at  any  time  before  the 
verdict  is  rendered.  It  is  true  that  at  one  time  it  was 
held,  on  the  authority  of  a  decision  reported  in  a  note 
to  the  case  of  Chedwick  v.  Hughes,  Garth.  R.  466,  that 
in  criminal  cases  a  juror  cannot  be  withdrawn  but  by 
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consent ;  and  in  capital  cases,  not  even  with  consent.     1855. 
This  doctrine,  if  it  ever  had  any  general  prevalence,    ^"mT 

has  been  long  since  exploded ;  and  I  presume  there  can 

be  no  doubt  now,  that  a  motion  of  a  prisoner  to  set  ^"^orth 
aside  a  verdict  or  to  be  discharged,  on  the  ground  of  a     The 
discharge  of  the  jury,  brought  about  by  his  motion  or  wealth, 
with  his  consent,  would  be  promptly  denied.     Water- 
man's Archbold  172,  and  notes. 

And  in  Illinois,  where  they  have  a  statute  giving  to 
the  court  the  power,  when  a  juror,  after  being  sworn, 
is  for  any  reasonable  cause  dismissed  or  discharged,  to 
cause  another  to  be  sworn  in  his  stead,  the  practice 
prevails  of  setting  aside  jurors  on  the  motion  of  the 
commonwealth  and  against  the  consent  of  the  prisoner, 
even  after  witnesses-  have  been  examined.  StoDe  v. 
The  People,  2  Scamm.  R.  326.  In  that  case  it  was 
discovered,  after  the  jury  had  been  sworn  and  impan- 
neled  and  a  part  of  the  witnesses  examined,  that  one 
of  the  jury  was  an  alien.  And  he  was,  on  the  motion 
of  the  prosecutor  and  against  the  consent  of  the  pri- 
soner, discharged,  and  a  new  juror  was  sworn  in  his 
place;  and  it  was  held  that. there  was  no  cause  for 
setting  aside  the  verdict.  And  in  the  case  of  Thomas 
V.  Leo7iard^  4  Scamm.  R.  556,  the  same  rule  is  applied 
to  civil  cases,  and  the  broad  doctrine  announced,  that 
in  all  cases  a  court  has  a  discretion,  whenever  it  comes 
to  its  knowledge  that  a  juror  has  been  inadvertently 
sworn  who  cannot  render  a  legal  verdict,  to  discharge 
him. 

We  have  a  statute  somewhat  similar  in  its  provisions 
to  the  Illinois  statute.  The  12th  section  of  chapter  208 
of  the  Code  provides  that  if  a  juror,  after  he  is  sworn, 
be  unable  from  any  cause  to  perform  his  duty,  the 
court  may,  in  its  discretion,  cause  another  qualified 
juror  to  be  sworn  in  his  place.  And  in  any  criminal 
case  the  court  may  discharge  the  jury  when  it  appears 
they  cannot  agree  in  a  verdict,  or  that  there  is  a  mani- 
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1855.  fest  necessity  for  such  a  discharge.  Whether  the  incom- 
TemT  P^t^w<^y  of  a  juror,  from  having  prejudged  the  case, 

discovered  before  verdict,  would  be  regarded  by  our 

Dilworth  courts  as  an  inability  to  perform  his  duty,  and  as  pre- 
The  senting  a  necessity  for  his  discharge,  in  the  contem- 
wealth.  plation  of  the  statute,  it  is  not  necessary  to  consider. 
Whatever  may  be  the  proper  interpretation  of  the 
statute  in  this  regard,  it  is  obvious  that  it  does  not 
expressly  or  by  implication  narrcw  the  powers  of  the 
court,  or  in  anywise  abridge  any  discretion  before  ex- 
isting, to  set  aside  jurors.  Nor  do  I  think  that  the 
power  of  the  court  in  this  regard  is  aftected  by  the 
provision  of  the  10th  section  of  chapter  108  of  the 
Code,  requiring  the  twelve  selected  by  lot  to  consti- 
tute the  jury. 

Without  entering,  therefore,  into  a  consideration  of 
the  circumstances  under  which  the  discharge  of  a  jury 
at  the  instance  of  the  prosecution  and  without  the 
consent  of  the  prisoner  would  or  would  not  result  in  a 
discharge  of  a  prisoner,  I  have  come  to  the  conclu- 
sion that  with  us  the  courts  have  the  right,  in  their 
discretion,  to  set  aside  jurors,  on  the  score  of  incom- 
petency, 'propter  affectum^  dicovered  after  they  are 
sworn,  on  the  motion  or  with  the  consent  of  the  pri- 
soner, at  any  time  before  verdict  rendered ;  and  at  the 
instance  ot  the  commonwealth,  for  like  cause  at  any 
time,  when  the  discharge  of  the  jury  without  the  con- 
sent of  the  prisoner  would  not  result  in  a  discharge  of 
the  latter. 

It  remains  to  be  considered  whether  the  court  ought, 
in  the  exercise  of  its  discretion,  to  have  set  aside  the 
juror  Flanagan  under  the  circumstances  disclosed  in 
the  prisoner's  first  bill  of  exceptions. 

I  have  already  expressed  the  opinion  that  there  was 
nothing  in  the  conduct  of  the  prisoner  from  which  to 
infer  a  waiver  of  his  rights ;  nothing  in  his  own  state- 
ments, or  in  those  of  his  witnesses,  to  justify  doubt  as 
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to  their  truth.     He  acted  promptly  on  the  information     1856. 
communicated  to  him  by  Dawson,  and  pursued  exactly    Xerai7 

that  course  which  is  recommended  to  persons  in  his  — 

situation,  by  the  court  in  the  case  of  McCorkle  v.  Bimis^  Dilworth 
6  Binn.  R.  340.     That  was  an  application  for  a  new     The 
trial,  founded  on  the  discovery  of  objections  to  a  juror  wealth, 
after  the  trial  had  commenced,  but  before  the  verdict. 
The  court  said  that  the  defendant,  in  order  to  entitle 
himself  to  the  benefit  of  the  objection,  should  have  dis- 
closed the  information  promptly   to  the   court.     He 
ought  not  to  have  taken  the  chance  of  a  verdict  in  his 
favor,  and  kept  his  motion  for  a  new  trial  in  reserve, 
because  the  plaintift  and  defendant  were  then  placed 
on  an  unequal  footing.     "I   mention   this   (said  the 
judge)  for  the  direction  of  those  who  may  happen  to 
be  in  like  circumstances  in  future."     The  inference  is 
irresistible,  that  had  the  defendant  acted  there  as  the 
prisoner  has  here,  he  would  have  obtained  relief. 

The  only  circumstance  calculated  to  excite  suspicion 
that  the  prisoner  contemplated  some  object  other  than 
that  which  was  the  ostensible  one  of  his  motion,  is  to 
be  found  in  the  answer  given  by  his  counsel  to  the  en- 
quiry of  the  court,  how  the  place  of  Flanagan  should 
be  supplied,  or  if  he  was  discharged  from  the  jury, 
what  should  or  could  be  done;  the  answer  which  was 
given  being  that  the  commonwealth  had  had  a  grand 
jury^  and  now  a  petit  jury,  and  must  remove  the  diffi- 
culty. It  certainly  would  have  been  more  courteous 
to  the  judge;  it  would  have  stripped  the  applicHtion 
of  the  slightest  appearance  of  any  wish  on  the  part  of 
the  prisoner  or  his  counsel  to  embarrass  the  proceed- 
ings, if  the  counsel,  instead  of  replying  as  he  did,  had 
proceeded  to  point  out  the  mode  by  which  the  diffi- 
culty suggested  by  the  question  of  the  court  might  be 
obviated.  But  it  is  difficult  to  conceive  on  what  prin- 
ciple the  prisoner's  rights  could  be  compromised  by 
such  a  conversation.     Having  brought  to  the  notice  of 
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185?.  the  court  the  facts  upon  which  he  supposed  his  rights 
Term7  ^^  depend,  and  having  founded  a  motion  on  those  facts^ 
-^—  I  cannot  see  that  it  was  the  duty  of  the  prisoner  or  his 
Dilworth  cQ^J^8el  to  do  any  thing  more,  or  how  we  should  be 
The  justified  in  imputing  to  a  failure  to  do  more  the  mo- 
wealth,  tive  to  gain  some  ulterior  and  unfair  advantage.  The 
answer,  fairly  interpreted,  is,  "  I  have  submitted  ray 
rights  to  the  court ;  it  is  for  the  court  and  not  for  me 
to  pronounce  the  judgment  of  the  law  upon  them, 
and  to  consider  what  may  be  the  legal  consequences 
flowing  from  such  judgment."  But  even  if  we  infer, 
from  the  course  of  the  prisoner's  counsel,  that  he  en- 
tertained some  hope  or  expectation  that  the  granting 
of  his  own  motion  by  the  court  might  result  in  some- 
thing to  his  advantage  besides  simply  procuring  the 
substitution  of  another  juror  in  the  place  of  Flanagan,, 
still  his  declining  to  point  out  a  mode  of  obviating 
any  supposed  difficulty  could  not  have  the  eflfect  of 
withdrawing  or  altering  the  nature  of  his  motion, 
which  was  plain  and  unambiguous.  If  his  motion 
had  been  simply  to  set  aside  the  juror,  the  question 
might  have  arisen  whether  granting  it  as  asked  might 
not  result  in  the  necessity  of  going  anew  through 
the  process  of  forming  an  entire  jury;  and  in  such 
case,  and  in  order  to  obviate  the  inconvenience  and 
delay  consequent  on  granting  the  motion,  it  might 
have  been  proper  in  the  court,  as  eleven  of  the  jury 
remained  free  from  exception,  to  have  placed  the  pri- 
soner on  the  terms  of  consenting  that  another  qualified 
juror  should  be  sworn,  and  that  he  with  the  eleven 
others  should  proceed  to  try  the  case.  But  the  mo- 
tion, as  has  been  seen,  was  not  simply  to  set  aside  Flan- 
agan, but  also  to  do  exactly  what  we  have  just  sup- 
posed the  court  might  have  required  the  prisoner  to 
consent  to,  to  wit,  to  substitute  another  juror  in  the 
place  of  the  one  to  be  set  iiside.  Such  being  the  mo- 
tion, the  case  of  Tooel,  already  cited,  ftirnished  a  pre- 
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cedent  for  the  course  to  be  pursued  by  the  court.     The     1865. 
swearing  of  another  qualified  juror  in  the  place  of    xot^ 

Flanagan  could  not  have  been  made  a  ground  either 

for  a  discharge  of  the  prisoner  or  a  new  trial.  Dilworth 

There   remains  yet  another  enquiry,  and   that  is,     The 
whether  the  objection  to  the  juror  was  removed  by  wealth, 
his  statements  made  on  his  second  examination  on  the 
voir  dire. 

I  think  it  questionable  at  the  least,  whether  the 
juror  ought  to  have  been  subjected  to  such  a  test. 
Where  the  objection  to  the  juror  is  founded  on  the 
proofs  of  favor  deduced  from  statements  alleged  to 
have  been  made  by  him,  his  denial  or  explanation  of 
such  statements  may  and  often  does  serve  to  satisfy 
the  mind  of  the  court  of  his  indifferency.  But  when, 
as  here,  the  law  attaches  a  presumption  of  bias  or 
fevor  to  the  fact  of  the  juror's  havingbeen  on  a  former 
jury,  it  is  difficult  to  conceive  of  any  statement  by 
which  that  presumption  can  be  wholly  removed.  For 
if  the  juror  on  his  examination  should  state  the  only 
fact  that  could  well  wholly  disprove  the  formation  of 
opinions  or  impressions  unfavorable  to  the  prisoner, 
from  the  evidence  given  before  the  grand  jury,  to  wit, 
that  the  indictment  was  found  and  returned  by  twelve 
of  the  grand  jury,  against  his  opinion  and  consent,  he 
would  at  once  show  himself  liable  to  exception  on  the 
part  of  the  prosecution,  having  already  adjudged  the 
prisoner  not  guilty  on  the  ex  parte  showing  of  the  pro- 
secution, and  without  any  aid  from  the  prisoner's  testi- 
mony. And  even  upon  the  concession  that  it  was 
allowable  to  examine  the  juror  on  trying  the  excep- 
tion to  him,  I  should  doubt  whether  his  statements,  of 
having  paid  little  attention  to  the  testimony,  and  of 
being  governed  by  what  the  jurors  said  as  well  as 
what  was  testified  to  by  the  witnesses,  accompanied 
by  the  disclaimer  of  having  formed  or  expressed  any 
opinion  as  to  the  guilt  or  innocence  of  the  accused, 
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1865.     were  such  as  ought  in  any  case  to  be  received  as  a 
T^T  sufficient  answer  to  the  presumption  which  the  law 

attaches  to  his  position.     For  of  so  serious  a  character 

Dilworth  -g  ^|j^  exception  to  a  petit  juror,  on  the  ground  of  his 
The  having  been  one  of  the  grand  jury  who  found  the  bill, 
wealth,  t^^t  according  to  Lord  Hale,  it  is  an  offense  punisha- 
ble by  fine  for  a  man  who  was  one  of  the  indictors, 
and  who  was  returned  as  one  of  the  petit  jury,  not  to 
challenge  himself.  2  Hale  PI.  C.  309.  And  when  I 
look  to  the  whole  conduct  of  the  juror,  it  seems  to  me 
that  there  are  peculiar  circumstances  in  his  case  ren- 
dering him  not  only  liable  to  the  challenge  of  the 
prisoner,  but  also  exposes  him  to  the  just  censure  of 
the  court. 

On  his  second  examination  he  discloses  the  fact  that 
before  he  was  summoned  as  a  petit  juror,  he  had  in  a 
conversation  with  Dawson  told  him  that  the  sheriff 
had  informed  him  (the  juror)  that  he  anticipated  diffi- 
culty in  getting  a  jury,  who  had  not  made  up  or  ex- 
pressed an  opinion;  and  that  he  had  also  said  to 
Dawson  that  he  did  not  expect  to  be  summoned,  as 
he  was  on  the  grand  jury.  It  appears  that  he  served 
on  the  grand  jury  on  the  19th  of  September;  and 
yet  on  the  26th  of  the  same  month,  only  one  week 
thereafter,  when  called  as  a  petit  juror  in  the  case,  not- 
withstanding his  recent  conversation  with  Dawson  and 
the  brief  interval  which  had  elapsed  since  he  acted  as 
a  grand  juror  in  the  case,  he  failed  upon  his  voir  dire 
to  disclose  the  fact  that  he  had  been  onthe  gtand  jury, 
and  proved  himself  free  from  exception.  And  upon  his 
second  examination  he  still  failed  to  assign  any  reason 
or  give  any  explanation  why  he  had  not  made  known 
the  fact  of  his  being  onfe  of  the  grand  jurors ;  but  op- 
poses to  the  inference  of  his  having  prejudged  the 
case  which  the  law  deduces  from  the  capacity  in  which 
he  had  acted,  a  denial  of  having  formed  any  opinion, 
and  places  his  freedom  from  such  opinion  to  the  ac- 
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count  of  his  having  discharged  his  duties  as  a  grand     1855. 
juror  in  a  loose,  imperfect  and  careless  manner.     I  can-    Xerm7 

not,  in  this  state  of  things,  say  that  the  legal  presump 

tions  against  his  fitness  and  competency  have  been  re-  ^"^^'^'^ 
moved.     Whatever  may  have  been  his  motive,  I  can-      The 
not  say  that  he  appears  free  from  all  exception.     I  hold  wealth, 
with  the  learned  judge  who  delivered  the  opinion  of 
the  court  in  Clarke  v.  Goode^  6  J.  J.  Marsh.  R.  37,  that 
"  It  is  not  only  important  that  justice  should  be  im- 
partially administered,  but  where  it  can  be  effected 
without  the  violation  of  any  rule  of  propriety,  that  it 
should  flow  through  channels  as  clear  from  suspicion 
as  possible."     I  cannot  recognize  the  justice  or  pro- 
priety of  a  rule  which  would  force  a  prisoner  against 
his  consent  to  enter  upon  the  hazard  of  a  trial,  by 
a  juror,  standing  in  the  predicament  in  which  the  juror 
Flanagan  is  presented  by  the  record  of  this  case.    And 
I  think  the  prisoner  is  entitled  to  a  new  trial. 

Allen,  P.  and  Samuels,  J.  concurred  in  the  opinion 
of  Daniel,  J. 

MoNcuRB  and  Lee,  Js.  dissented. 

Judgment  reversed^  and  new  trial  awarded. 
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Biclimonft. 

1865.  Johnson  r.  The  Commonwealth. — Three  Oases. 

April 

'^^™-  Gary  v.  The  Same. 

Pankey  v.  The  Same. 
May  17. 

A  master  may  give  a  general  written  consent  to  the  purchase  by 
his  slave  of  ardent  spirits  of  a  particular  person ;  which  will 
be  valid  to  protect  the  seller  from  incurring  the  penalties 
prescribed  in  the  Code,  ch.  104,  J  1,  p.  459.* 

These  were  indictments  in  the  Circuit  court  of  Appo- 
mattox county  for  selling  ardent  spirits  to  slaves  with- 
out the  written  permission  of  their  master.  The  facts 
are  stated  by  Judge  Allen  in  his  opinion.  Judgments 
having  been  rendered  against  the  parties,  they  applied 
for  writs  of  error,  which  were  allowed. 

Aur/u$t  ^  Randolph^  for  the  appellants. 

The  Attorney  General^  for  the  commonwealth. 

Allen,  P.  These  five  cases  present  substantially 
the  same  question,  and  were  argued  and  may  be 
considered  together.  They  were  presentments  found 
against  the  several  plaintiffs  in  error  for  selling  ardent 
spirits  to  different  slaves  of  John  H.  Johnson,  without 
the  written  consent  of  the  master.  The  parties  having 
appeared  and  pleaded  not  guilty,  the  court  proceeded 
to  hear  and  determine  the  cases  without  a  jury,  and 
rendered  judgment  in  each  case  for  twenty  dollars, 

*  The  act  says,  "  If  any  person  sell  wine,  ardent  spirits,  or  any 
mixture  thereof,  or  any  other  intoxicating  liquor,  to  a  slave,  with- 
out the  written  consent  of  his  master,  he  shall  forfeit  to  the  mas- 
ter four  times  the  value  of  the  thing  sold,  and  also  pay  a  fine  of 
twenty  dollars." 
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the  fine  imposed  by  law,  and  the  costs  of  prosecution.  1865. 

From  the  certificate  of  fects  in  each  case,  it  appeared  x^. 
that  the  comnMynw^alth  proved  the  sale  of  the  ardent 


spirits,  as  charged  in  the  presentment;  and  thereupon    ^^ 
the  plaintiffs  in  error  in  their  defense  produced  a  wri-     Case, 
ting,  proved  to  have  been  executed  and  delivered  to    Gary's 
them  by  the  owner  of  the  slaves,  authorizing  them  to     ^*^- 
sell   to  his  slaves,  or  any   of  them,  merchandise  orPankey's 
liquor,  upon  the  responsibility  of  the  slaves  purchas- 
ing.    The  sale  in  each  instance  was  made  some  months 
after  the  date  or  the  writing;  and  the  only  question 
is,  whether  the  master  could  give  such  a  general  au- 
thority to  sell  to  his  slaves,  so  as  to  protect  the  seller 
from  the  penalties  of  the  law. 

The  prosecutions  were  founded  on  the  Code,  ch. 
104,  §  1,  p.  459,  which  provides,  that  if  any  person 
sell  wine,  &c.  to  a  slave  without  the  written  consent  of 
his  master,  he  shall  forfeit  to  his  master  four  times 
the  value  of  the  thing  sold,  and  also  pay  a  fine  of 
twenty  dollars.  There  is  nothing  in  the  terms  of  the 
act  which  requires  a  special  written  consent  for  each 
act  of  selling.  The  law,  though  intended  to  guard 
the  interests  of  the  public,  did  so  through  the  interests 
of  the  owner.  He  is  the  party  most  interested  in  pre- 
venting his  slaves  from  purchasing  ardent  spirits,  or 
dealing  in  other  articles  with  third  persons;  for  he  is 
the  party  most  likely  to  be  injured  by  such  acts* 
When  therefore  he  gives  his  written  consent,  whether 
general  or  liniited,  the  requisitions  of  the  law  would 
seem  to  be  satisfied,  even  if  no  other  forfeiture  than 
the  fine  to  the  commonwealth  were  incurred.  But 
the  act,  in  addition  to  the  fine  to  the  commonwealth, 
subjects  the  offender  to  a  forfeiture  to  the  master  of 
four  times  the  value  of  the  thing  sold.  The  written 
consent  was  given  in  such  general  form  to  relieve  the 
owner  from  the  trouble  of  giving  such  consent  in 
writing  for  every  purchase  or  sale  provided  for  in  the 
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1856.  first  and  second  sections  of  the  law  under  considera- 
T^^  tion.  He  intended  it  as  a  consent  to  any  sale  as  long 
as  the  authority  was  unrevoked,  and  could  not  be  in- 
jured by  the  seller  doing  what  he  had  expressly  per- 
mitted. But  unless  the  selling  was  such  a  violation  of 
his  rights  as  master,  as  subjected  the  seller  to  the  for- 
feiture to  the  amount  of  four  times  the  value  of  the 
thing  sold,  no  offense  was  committed  against  the  pub- 
lic. The  act  complained  of  must  subject  the  offender 
to  the  forfeiture  as  well  as  the  fine.  And  if  no  injury 
is  done  to  the  owner,  there  is  no  offense  against  the 
public ;  for  the  injury  to  the  community  grows  out  of 
the  improper  dealing  with  the  slaves  without  the 
owner's  consent.  I  think  that  upon  the  facts  certified, 
no  oflfense  was  committed;  and  that  judgment  should 
have  been  rendered  discharging  the  plaintiffs  in  error 
from  the  prosecution. 

The    other  judges   concurred   in    the   opinion    of 
Allbn,  p. 

Jiidffmmt  reversed^  and  entered  for  the  appellant. 
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Bichmonft. 


Term. 


Vaiden  V.  The  Commonwealth.  1855. 

April 
May  21. 

1.  A  bill  of  exceptions  in  a  criminal  case,  upon  the  refusal  of  the 

court  to  grant  a  new  trial,  on  the  ground  that  the  verdict  is 
contrary  to  the  evidence,  is  to  be  framed  in  the  same  way  as 
the  bill  of  exceptions  in  civil  cases  to  the  like  refusal  is 
framed.  And  if  the  evidence  is  certified  instead  of  the  facts 
proved,  the  appellate  court  will  only  look  to  the  evidence  in- 
troduced by  the  commonwealth. 

2.  In  reviewing  the  judgment  of  the  court  below,  the  appellate 

court  will  not  reverse  the  judgment  on  the  ground  that  there 
is  a  doubt  of  its  correctness ;  but  it  must  be  satisfied  that  the 
evidence  is  plainly  insufficient  to  warrant  the  verdict. 

3.  On  a  trial  for  murder,  the  necessity  relied  on  to  justify  the  kill- 

ing must  not  arise  out  of  the  prisoner's  own  misconduct. 

At  the  March  term  1855  of  the  Circuit  court  of  Lu- 
nenburg county,  Isham  W.  Vaiden  was  indicted  and 
tried  for  the  murder  of  James  A.  Winn.  The  jury 
found  him  guilty  of  voluntary  manslaughter,  and  fixed 
his  term  of  imprisonment  in  the  penitentiary  at  four 
years ;  and  the  court  sentenced  him  accordingly. 

After  the  verdict  was  rendered,  the  prisoner  moved 
the  court  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  the  evidence ;  but  the  court  over- 
rule4  the  motion,  and  the  prisoner  excepted. 

The  bill  of  exceptions  commences  by  stating  that 
on  the  trial  of  the  cause,  it  was  proved  by,  &c.  and 
then  states  the  name  of  a  witness,  and  proceeds  to  give 
his  statement ;  and  so  it  proceeds,  giving  the  name  of 
each  witness  and  what  he  stated,  until  near  the  close 
of  the  bill  of  exceptions,  when  it  is  stated  it  was 
proved  by  several  witnesses,  that  for  the  last  eighteen 
months  or  two  years  Winn  had  been  a  drinking  man, 
and  that  when  drinking  he  was  a  quarrelsome,  turbu- 
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1855.    lent  man;  though  some  regarded  him  as  a  coward; 
Term.    ^^^^  ^^^^  Vaiden  was  an  aniiable  and  peaceable  man, 
although  a  drinking  man.     And  the  exception  then 


^OftsT'^  concludes :     And    this    being  the  testimony   in    the 
case,  &c. 

The  first  witness  examined  for  the  commonwealth, 
Pennington,  stated,  that  on  the  night  of  the  29th  of 
December  1854,  he  went  to  the  house  of  the  prisoner, 
to  the  wedding  of  the  prisoner's  daughter,  and  got 
there  about  half  an  hour  after  nightfall.  That  he 
found  the  prisoner  and  the  deceased  playing  cards 
when  he  arrived;  and  that  they  continued  their  game 
from  twenty-five  to  thirty  minutes  afterwArds.  When 
they  stopped  playing,  Vaiden  said  to  Winn,  you  owe 
me  five  dollars,  which  Winn  did  not  deny,  but  dis- 
covering a  card  under  the  table,  accused  Vaiden  of 
putting  it  there.  Vaiden  then  said  he  had  not  put  it 
there,  and  Winn  said  he  had  not.  Winn  then  accused 
Vaiden  of  ha\dng  cheated  him.  Vaiden  said  he  had 
not,  and  Winn  called  him  a  danin'd  liar.  Mrs.  Vaiden, 
the  wife  of  the  prisoner,  taking  hold  of  Winn,  said  to 
him,  I  thought  you  promised  me  to  have  no  fuss  here. 
Winn  replied  that  he  did;  and  at  the  instance  of  Mrs. 
Vaiden,  Winn  left  immediately,  saying  "good  night," 
and  went  into  the  yard.  He  remained  there  some  five 
minutes,  cursing  and  talking  loud,  and  seemed  to  be 
enraged ;  but  witness  could  not  distinguish  his  words, 
the  door  being  shut.  Vaiden  then  went  to  the  door 
and  told  Winn  he  owed  him  five  dollars,  and  Winn 
said  to  him.  Come  out  here,  you  damn'd  old  rascal, 
and  I  will  pay  you  your  five  dollars.  Winn  then  came 
and  asked  for  his  gun,  which  George  Vaiden,  the  son 
of  the  prisoner,  handed  to  Mrs.  Vaiden,  and  she  handed 
it  to  Winn  through  the  door.  At'  this  time  this  wit- 
ness and  Harding  left  the  house  and  joined  Winn  in 
the  yard.  Whilst  Winn  was  talking  loudly  in  the 
yard  and  before  his  gun  was  handed  to  him,  Vaiden 
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took  up  his  gun  and  went  towards  the  door;  but  his  1855. 

wife  persuading  him,  he  set  his  gun  down.  Term. 
Witness  and  Harding  mounted  their  horses,  and  in 


company  with  Winn,  who  was  walking,  went  towards*  q^^^* 
the  gap  on  the  path  leading  from  Vaiden's  house  to 
the  main  road.  George  Vaiden  joined  them  a  few 
yards  from  the  house ;  and  as  the  party  were  going  to 
the  gap,  Winn  told  George  Vaiden,  that  if  he  had  said 
any  thing  to  hurt  his  feelings  or  his  mother's,  he  asked 
their  pardon;  but  tell  your  father,  a  damn'd  old  rascal, ' 
that  the  first  time  I  catch  him  out  of  his  plantation,  I 
will  flail  him  well.  The  whole  party  went  through 
the  gap,  and  George  Vaiden  put  up  the  fence.  Wit- 
ness arid  Harding  left  Winn  and  George  Vaiden  outside 
of  the  gap  in  not  unfriendly  conversation;  Winn  tell- 
ing him  the  particulars  of  a  fracas  he  had  recently 
gotten  into  at  Lunenburg  court-house.  When  witness 
had  rode  about  a  quarter  of  a  mile  from  the  gap  he 
heard  a  gun  fire,  but  did  not  return.  Witness  did  not 
see  the  cap  taken  oft'  Winn's  gun  before  it  was  handed 
to  him ;  and  heard  no  one  tell  George  Vaiden  or  any 
one  else  to  take  it  oflT. 

Harding  proved  the  same  facts  as  Pennington,  and 
his  statement  as  to  the  taking  oft*  the  cap  from  Winn's 
gun  was  the  same.     He  saw  and  heard  nothing  of  it. 

Dr.  Saunders,  another  witness  for  the  commonwealth, 
was  called  to  see  Winn  as  a  physician.  Found  him 
dead  when  he  arrived,  and  the  body  lying  in  the  cor- 
ner of  the  fence  inside,  about  two  panels  from  the 
gap  spoken  of  by  Pennington.  Thought  he  must 
have  been  shot  at  a  distance  of  not  more  than  three 
feet.  Found  Vaiden  bleeding  from  a  wound  on  the 
forehead,  which  witness  thought  was  inflicted  with  the 
breach  of  a  gun.  ^Thinks  Winn  must  have  inflicted 
this  blow  after  he  was  shot,  because,  if  inflicted  be- 
fore, such  an  instrument  wielded  by  a  man  of  Winn's 
strength,  must  inevitably  have  crushed  the  skull   of 
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1855.    Vaideu.     The  body  of  the  deceased  lay  where  he  died 
T^m.    ^"^^^  ^^®  inquest  was  held  the  next  day.     The  niprht 

was  cloudy,  but  the  moon  was  full ;  and  the  figure  of 

^Cwe^*^  a  man  could  be  distinguished  at  the  distance  of  thirty 
yards.  The  gap  was  two  hundred  and  seventeen  steps 
from  the  house. 

George  Vaiden,  another  witness  for  the  common- 
wealth, a  son  of  the  prisoner,  gave  the  same  account 
of  what  passed  at  the  house,  and  to  the  time  Penning- 
ton and  Harding  left  him  and  the  deceased  at  the  gap, 
as  was  given  by  them.  He  further  stated,  that  after 
the  gap  was  put  up  he  and  Winn  stood  on  the  outside 
leaning  against  a  panel.  Winn  had  his  side  face  to- 
wards the  house,  and  was  telling  witness  of  a  fracas  he 
had  had  at  Lunenburg  court-house,  when  he  suddenly 
exclaimed,  "Yonder  comes  the  damn'd  old  rascal,  and 
I'll  flail  him  now;"  and  jumped  over  the  fence,  and 
clubbed  his  gun  soon  after  he  jumped  the  fence,  in 
both  hands,  about  half  way  the  barrel,  and  rushed 
upon  the  prisoner.  As  Winn  jumped  over  the  fence, 
witness  distinctly  heard  the  prisoner  tell  him  not  to 
approach  him;  if  he  did,  he  would  shoot  him.  Winn 
did  not  stop,  but  rushed  on  the  prisoner  with  his  gun 
raised  in  both  hands,  grasped  about  half  way  the  bar- 
rel. The  prisoner  stepped  back  one  or  two  steps; 
and  when  Winn  got  within  a  few  feet  of  him,  fired. 
Winn  struck  the  prisoner  two  blows  with  the  breech 
of  his  gun  after  he  was  shot,  and  then  staggered  back; 
and  then  both  of  them  fell  together.  Witness  thinks 
they  closed,  and  that  Winn  pulled  the  prisoner  down 
with  him.  Witness  did  not  see  the  prisoner  till  Winn 
made  his  first  exclamation;  and  when  witness  saw 
him  he  was  about  fifteen  feet  from  the  gap,  in  the 
usual  walking  path  from  the  house,  'which  was  on  the 
north  edge  of  the  cart  path. 

Witness  took  the  cap  from  Winn's  gun  at  the  sug- 
gestion of  Reuben  Clarke,  before  he  handed  it  to  his 
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mother  who  handed  it  to  Winn.     Does  not  think  any     1855. 
one  else  heard  Clarke,  who  spoke  in  a  low  voice.    Pri-    xem. 

soner  could  not  have  seen  him  take  it  oiF,  as  a  door, 

which  was  about  half  open,  was  between  them.  o^^'^ 

Benjamin  Yates,  another  witness  for  the  common- 
wealth, lived  about  five  or  six  hundred  yards  from 
Vaiden's  house.  The  next  morning  Vaiden  came  to 
the  house  of  witness,  when  in  reply  to  a  remark  he 
made,  witness  asked  what  was  the  matter;  and  the 
prisoner  said  he  had  killed  Jimmy  Winn.  Witness 
told  him  that  he  reckoned  not,  and  prisoner  replied 
that  he  had;  and  said  there  was  another  damn'd  ras- 
cal in  the  neighborhood,  who,  if  he  didn't  look  sharp, 
would  be  killed  too.  That  the  deceased  was  a  damn'd 
dog,  and  ought  to  have  been  killed  twenty  years  ago, 
and  that  some  body  had  to  do  it;  and  didn't  witness 
think  so.  Prisoner  told  witness  that  Winn  had  struck 
him  two  blows  over  the  head  before  he  shot  him ;  and 
that  both  he  and  Winn  were  tolerably  tight.  Prisoner 
looked  as  if  he  had  been  drinking  a  good  deal  the 
night  before,  but  was  not  drunk  when  he  came  to  the 
house  of  witness  in  the  morning.  The  deceased  was 
a  quarrelsome  man  when  drunk,  and  for  the  last  eigh- 
teen months  or  two  years  had  had  a  great  many  fra- 
cases. He  could  manage  Vaiden  easily.  He  was  a 
lairge,  muscular  man,  about  forty-two  years  of  age; 
and  Vaiden  a  small  man,  about  sixty  years  old. 

Reuben  Clarke,  a  witness  for  the  prisoner,  gave  sub- 
stantially the  same  account  of  what  occurred  in  the 
house  as  the  other  witnesses,  up  to  the  time  of  their 
leaving.  He  confirmed  what  George  Vaiden  said 
about  taking  ofl'  the  cap  of  the  gun  at  his  suggestion ; 
and  that  the  prisoner  did  not  see  it  done.  He  states 
that  after  Winn  had  left  the  yard,  Vaiden  walked  up 
and  down  the  room,  and  asked  "where  is  George?" 
two  or  three  times,  and  seemed  uneasy.  He  then  took 
his  gun  and  started  out,  and  upon  Mrs.  Vaiden's  ask- 
VoL.  XII— 91 
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1855.    ing  him  not  to  go  out,  he  said  he  would  have  no  diffi- 
Term     culty.     About  three  or  four  minutes  after  Vaiden  went 
out,  witness  heard  the  report  of  a  gun,  and  went  out 


Vaiden'8  to  where  Winn  lay.  Winn  lived  about  twenty  or 
thirty  minutes.  Whilst  Mrs.  Vaiden  and  witness  were 
standing  near  Winn,  he  asked  Vaiden  to  forgive  him. 
Vaiden  did  not  appear  to  hear  him  at  first.  Winn 
repeated  it,  and  Vaiden  said  "All  right,"  or  something 
signifying  that  he  did  forgive  him.  Vaiden's  forehead 
was  cut  al)out  three  inches;  and  he  said  that  Winn  had 
struck  him  there. 

Moremus,  another  witness  for  the  prisoner,  his  son 
in  law,  gave  substantially  the  same  account  of  what 
passed  in  the  house  as  the  other  witnesses.  He  heard 
and  knew  nothing  at  the  time  of  the  taking  oiF  the  cap 
from  Winn's  gun.  His  account  of  Vaiden's  going  out 
of  the  house  to  see  after  his  son  George,  is  the  same  as 
that  of  Clarke. 

The  prisoner  applied  to  this  court  for  a  writ  of  error, 
which  was  awarded. 

Howard^  for  the  prisoner. 

The  Attorney  General,  for  the  commonwealth. 

Lee,  J.  Upon  the  threshold  of  this  case  we  are 
met  with  the  objection  that  the  bill  of  exceptions 
taken  to  the  opinion  of  the  court  overruling  the  mo- 
tion for  a  new  trial,  contains  only  a  statement  of  the 
evidence  given  on  the  trial  of  the  cause,  and  not  a 
certificate  of  the  facts  proved :  And  the  question  pre- 
sents itself,  whether  the  rules  by  which  this  court  is 
governed  when  reviewing  the  action  of  a  Circuit  court 
in  granting  or  refusing  a  motion  for  a  new  trial  in  a 
civil  cause,  apply  also  in  criminal  cases ;  and  if  they 
do,  we  have  then  to  determine  the  true  character  of 
the  certificate  contained  in  the  bill  of  exceptions,  and 
the  manner  in  which  the  same  must  be  considered  in 
the  present  case. 
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The  rule  propounded  by   this  court  in  Bennett  v.     1855. 
Hardaway^  6  Munf.  125,  was  that  a  bill  of  exceptions    xem. 

to  a  decision  of  the  court  below  upon  a  motion  for  a 

new  trial,  should  not  set  out  all  the  evidence  given  ^0^^'* 
upon  the  trial  of  the  cause;  but  should  state  the  facts 
which  appeared  to  the  court  to  have  been  proved  by  the 
evidence.  The  principle  which  lies  at  the  foundation 
of  the  rule  is,  that  as  it  is  the  ftinction  of  this  court  to 
pass  upon  the  very  case  which  was  before  the  court 
below,  and  with  the  same  lights  and  the  same  mate- 
rials by  which  to  form  its  judgment,  it  cannot,  have 
that  case  and  those  lights  and  materials  if  it  should  be 
called  upon  to  pass  on  the  weight  of  testimony  and 
the  credibility  of  witnesses.  The  court  below  has  the 
witnesses  before  it,  and  can  observe  their  manner  and 
demeanor  in  giving  their  testimony.  This  court  only 
sees  their  testimony  on  paper,  and  has  not  the  same 
means  of  judging  of  the  weight  due  to  it,  and  of  the 
credibility  of  the  witnesses.  Hence  an  exception  taken 
on  such  an  occasion  should  not  be  so  framed  as  to  cast 
upon  this  court  the  duty  of  judging  as  to  the  credi- 
bility of  the  witnesses  or  the  weight  due  to  their  tes- 
timony. And  it  would  seem  that  the  reason  for  the 
rule  applies  in  all  its  force  in  criminal  cases.  In  these, 
this  court  can  no  better  nor  more  successfully  perform 
the  task  of  weighing  testimony  than  it  can  in  civil 
cases.  Its  inability  to  determine  the  credibility  of 
witnesses  must  be  the  same  in  both. 

Looking,  then,  to  the  bill  of  exceptions,  it  would 
seem  from  its  form  to  be  somewhat  uncertain  whether 
it  was  intended  by  the  judge  to  be  a  certificate  of  the 
facts  proved,  or  merely  a  statement  of  the  evidence  on 
both  sides.  The  names  of  the  witnesses  are  all  given, 
excepting  those  who  were  called  to  prove  the  habits 
and  general  deportment  of  the  prisoner,  and  the  de- 
ceased ;  and  each  witness  is  stated  to  have  "  proved  " 
what  is  there  narrated.     But  the  exception  concludes 
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1855.  thus :  "And  this  being  the  testimony  in  the  case,  the 
,p^  jury  found,  &c.'^  The  mere  form  of  the  certificate  in 
a  bill  of  exceptions  may,  it  is  true,  be  extremely  falla- 


^Cmc^'*  cious,  for  it  may  profess  to  state  the  facts  proved,  and 
yet  in  effect  amount  only  to  a  mere  statement  of  the 
evidence.  Such  was  the  certificate  in  the  case  of 
Jackson's  adniW  v.  Henderson^  3  Leigh  196.  And  in  any 
case,  as  correctly  stated  by  Judge  Baldwin,  in  Patter- 
son V.  Ford^  2  Gratt.  18,  33,  whether  a  judge*  means 
to  certify  the  testimony  of  a  witness  or  the  tiBUJts 
which  he  proves  in  the  shape  of  evidence,  is  a  matter 
that  depends  more  on  the  substance  than  the  form  of 
the  bill  of  exceptions.  If  we  examine,  then,  the  state- 
ment which  follows  the  name  of  each  witness  as  given, 
we  will  find  that  it  is  a  mere  narrative  of  his  testimony 
as  given  in  by  him  at  the  time.  In  some  instances, 
two  or  more  of  the  witnesses  speak  as  to  the  same 
circumstances,  but  do  not  state  them  precisely  in  the 
same  way.  Thus  the  witness  Pennington  and  the 
witnesses  Clarke  and  Moremus  are  not  agreed  as  to 
whether  the  deceased  accused  the  prisoner  of  putting 
the  card  under  the  table  before  or  after  the  prisoner 
claimed  the  five  dollars  of  the  deceased.  Pennington 
says  that  the  prisoner  claimed  the  five  dollars,  and  that 
the  deceased  then  discovered  the  card  under  the  table, 
and  accused  the  prisoner  of  putting  it  there;  while 
Clarke  and  Moremus  testify  that  the  deceased  disco- 
vered the  card  under  the  table,  and  accused  the  pri- 
soner of  putting  it  there,  before  any  thing  \va8  said  by 
the  prisoner  about  the  five  dollars.  So  in  regard  to 
the  material  fact,  whether  the  blows  which  the  de- 
ceased inflicted  upon  the  prisoner  were  given  before  or 
after  the  prisoner  shot  the  deceased,  there  is  much 
uncertainty.  There  is  some  testimony  tending  to  show 
that  the  blows  were  inflicted  before  the  shot,  while 
the  testimony  of  George  Vaiden  is  that  the  blows  were 
struck  after  the  shot;  and  Dr.  Saunders,  another  wit- 
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ness,  expresses  the  opinion  that  the  mark  on  the  head  1855. 

of  the  prisoner  must  have  been  caused  by  a  blow  in-  xemi. 
flicted  after  the  shot,  because  if  the  blow  had  been 


given  by  such  a  man  as  the  deceased  before  he  was  q^°'^ 
shot,  it  must  inevitably  have  crushed  the  skull.  So 
the  witnesses  who  depose  as  to  what  the  deceased  said 
to  George  Vaiden  about  his  father  when  they  were  . 
going  away  from  the  house,  do  not  agree  exactly  as  to 
what  the  deceased  did  say.  '  Other  discrepancies  in  the 
statements  of  the  diiFerent  witnesses  might  be  noticed. 
It  will  be  observed  also,  that  with  regard  to  several 
matters,  some  of  the  witnesses  express  merely  the 
opinions  they  entertained  at  the  time  of  the  trial, 
without  undertaking  to  state  directly  how  the  facts 
really  were.  Now  the  facts  and  circumstances  attend- 
ing the  occurrence  must  of  course  all  harmonize  and 
consist;  they  cannot  be  varied  according  to  the  vary- 
ing statements  of  the  witnesses  ;  nor  can  they  be  made 
to  depend  upon  the  correctness  of  their  opinions,  or 
the  logical  accuracy  of  their  deductions.  Neither  is 
this  court  much  better  prepared  to  judge  of  the  weight 
due  to  their  opinions  than  of  the  credit  to  which  their 
statement  of  facts  may  be  entitled. 

It  seems  to  me  that  it  is  impossible  to  read  the  bill 
of  exceptions  without  seeing  that  it  is  but  a  mere  de- 
tail of  the  evidence  (as  the  judge  terms  it  himself  in 
the  concluding  part  of  the  bill  of  exceptions)  given  in 
by  the  witnesses  at  the  trial,  excepting  only  the  proofs 
as  to  habits  and  deportment,  and  not  a  certificate  of 
the  tacts  of  the  case.  That  it  is  evidence  liable  to  be 
impeached  by  the  circumstances  of  the  transaction, 
whether  successfully  or  not,  and  which  it  was  the 
peculiar  province  of  the  jury  to  weigh  and  consider, 
oannot  be  doubted.  And  thus,  according  to  the  test 
prescribed  in  the  opinion  of  Judge  Baldwin  in  Patter- 
son V.  Ford^  2  Gratt.  18,  33,  the  matter  of  it,  however 
certified,  cannot  be  treated  as  facts  proved  before  the 
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1855.    jury.     In  the  case  just  referred  to,  the  bill  of  excep- 
Tctto     ^^^^^  w^  ^^^^  ^^^  t^  haye  been  well  taken,  and  upon 
comparing  it  with  that  in  the  present  case,  it  will  be 


Vwden'8  found  (so  far  as  parol  testimony  is  set  out)  very  nearly 
to  resemble  it  in  the  form  of  statement  and  the  man- 
ner of  the  certificate. 

Regarding  the  bill  of  exceptions  then  as  not  well 
taken  according  to  the  rule  of  Bennett  v.  Hardaicayj 
we  must  reject  the  evidence  on  behalf  of  the  prisoner, 
and  examine  the  case  upon  the  evidence  on  the  part 
of  the  commonwealth,  according  to  the  modification 
or  explanation  of  the  .rule  established  by  subsequent 
cases.  Swing  v.  Swing,  2  Leigh  337 ;  Green  v.  Ashhy^ 
6  Leigh  135;  Rohr  v.  Davis,  9  Leigh  30;  Pasley  v. 
English,  5  Gratt.  141.  And  in  passing  upon  the  case 
as  presented  by  the  evidence,  we  must  be  governed  by 
the  same  rules,  and  conform  to  the  same  principles^ 
which  prevail  in  civil  cases.  In  the  latter,  it  is  true 
the  jury  are  to  weigh  the  evidence  and  to  decide  ac- 
cording to  it  preponderance,  while  in  criminal  cases 
it  has  been  usual  for  the  courts  to  advise  the  jury  to 
require  clear  and  satisfactory  proof  of  the  guilt  of  the 
prisoner  before  they  bring  in  a  verdict  of  conviction : 
and  if  they  entertain  a  reasonable  doubt  of  his  guilt, 
to  give  him  the  benefit  of  the  doubt,  and  bring  in  a 
verdict  of  acquittal.  But  this  is  a  matter  for  the 
guidance  of  the  jury  in  the  performance  of  their 
especial  and  peculiar  function  of  responding  to  the 
questions  of  fact  involved,  and  not  for  the  government 
of  the  court  before  which  the  trial  is  had,  in  review- 
ing the  action  of  the  jury,  and  still  less  for  that  of 
this  court  in  reviewing  the  action  of  that  court.  This 
court  can  only  enquire  whether  the  verdict  is  war- 
ranted by  the  evidence  before  it;  it  certainly  cannot 
enter  upon  an  enquiry  whether  the  jury  should  not 
have  entertained  a  reasonable  doubt  of  the  guilt  of 
the  prisoner,  and  set  aside  the  verdict  or  suffer  it  to 
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stand,  according  to  the  supposed  result  of  such  an  en-     1866. 
quiry.     In   Grayson's  Case,  6  Qratt.  712,  723,  Judge    ^e^. 

Scott,  in  delivering  his  opinion,  in  which  two  of  the 

three  judges  who  sat  with  him  expressed  their  entire  ^q^'^ 
concurrence,  states  it  as  a  proposition  deducible  from 
the  decisions  of  the  General  court,  that  motions  for 
new  trials  are  governed  by  the  same  rules  in  criminal 
as  in  civil  cases.  Judge  Lomax,  who  was  sitting  in 
the  case,  also  concurred  in  the  judgment  of  the  court, 
and  in  the  opinion  of  Judge  Scott,  excepting  that  he 
was  not  prepared  to  admit  in  the  unqualified  manner 
therein  expressed,  an  analogy  between  motions  for 
new  trials  in  civil  cases  and  similar  motions  in  crimi- 
nal cases.  He  did  tiot  proceed  to  point  out  any  dif- 
ference between  them,  and  all  I  apprehend  that  he 
meant  was  to  intimate  that  it  was  a  subject  on  which 
he  had  not  matured  his  opinion,  and  did  not  deem  it 
necessary  to  express  any  upon  that  occasion.  I  have 
been  able  to  find  no  case  in  the  decisions  of  the  Gene- 
ral court,  nor  has  any  concurred  in  this  court,  which 
establishes  any  different  rule  by  which  a  motion  for  a 
new  trial  in  a  criminal  case  is  to  be  determined  from 
that  which  would  prevail  in  a  civil  case;  nor  do  I 
think  any  suflicient  reason  can  be  shown  for  making 
any  distinction  between  them  in  this  respect. 

Now,  whatever  may  be  the  rule  in  cases  where  the 
bill  of  exceptions  is  well  taken,  and  states  the  facts 
proved,  and  not  the  evidence  merely;  whether  in  such 
case  the  appellate  court  would  be  influenced  by  the 
opinion  of  the  jury  and  of  the  inferior  court,  or  with- 
out regarding  it,  would  proceed  to  judge  for  itself 
originally,  and  determine  whether  the  proper  infe- 
rences and  conclusions  were  made  and  drawn  from  the 
facts,  according  to  the  opinion  of  Judge  Allen  in  the 
case  of  Slaughter's  adm'r  v.  Tuttj  12  Leigh  147,  and. as 
would  seem  to  have  been  done  in  the  case  ot  Governor 
for  Fisher  v.  Vanmeta\  9  Leigh  18,  there  can  be  no 
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1866.     doubt  that  where  the  court  has  to  pass  upon  the  evi- 
T&m,    ^^oc^  i^  ^^^  cause,  a  new  trial  ought  not  to  be  granted 

except  in  a  case  of  plain  deviation  or  of  palpable  in- 

^oi^'^  sufficiency  of  evidence;  and  not  in  a  doubtful  case, 
merely  because  the  court,  if  on  the  jury,  would  have 
given  a  different  verdict.  The  same  reasons  which 
led  to  the  establishment  of  the  rule  in  Bennett  v.  Har- 
dawaj/y  would  apply  in  all  their  force  when  the  court 
is  called  upon  to  pass  upon  a  motion  for  a  new  trial 
upon  the  evidence  against  the  exceptor,  and  would 
forbid  its  being  granted  except  in  a  case  of  plain  devi- 
ation. And  this,  I  think,  is  to  be  deduced  from  the 
decisions  of  this  court  and  the  opinions  of  several  of 
the  judges.  See  Boss  v.  Overton^  3  Call  309;  Brugk  v. 
Shmks,  5  Leigh  398 ;  Mays  v.  Callison,  6  Leigh  230 ; 
Brown  v.  Handley^  7  Leigh  119;  Mahon  v.  Johnston^  7 
Leigh  317;  Slaughter's  adm'r  v.  Tutt,  12  Leigh  147. 
And  this  has  been  clearly  recognized  as  the  correct 
rule  by  the  General  court  in  criminal  cases.  Thus,  in 
JUcCum's  Case,  2  Rob.  R.  771,  it  was  held  that  al- 
though  where  the  finding  of  the  jurj^  is  clearly  against 
the  evidence,  or  cleariy  without  evidence  to  justify  it, 
it  is  the  duty  of  the  court  to  set  the  verdict  aside 
upon  the  application  of  the  prisoner,  and  to  grant  him 
anew  trial;  yet  if  the  evidence  be  circumstantial, 
and  the  court  before  which  the  case  was  tried,  has  re- 
fused to  grant  a  new  trial,  the  verdict  should  not  be 
disturbed  by  the  appellate  court,  even  although  in  the 
opinion  of  that  court  the  evidence  do  not  amount  to 
very  clear  and  strong  proof.  And  in  HUVs  Case^  2 
Gratt.  594,  JUc  Whirfs  Case,  3  Gratt.  594,  and  Gray- 
son's  Case,  6  Gratt.  712,  it  is  declared  that  a  new  trial 
should  not  be  granted  merely  because  the  court,  if 
upon  the  jury  wcmld  have  given  a  ditterent  venlict; 
but  that  to  justify  the  granting  of  a  new  trial,  the 
evidence  should  be  plainly  insufficient  to  warrant  the 
finding  of  the  jury.     In  Grayson's  Case,  7  Gratt.  613, 
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there  had  been  two  trials  and  two  convictions ;  and  1855. 

the  court  said  that  if  in  their  opinion  the  evidence  xterm. 
made  even  a  probable  case  of  guilt,  they  would  be 


unwilling  to  disturb  the  verdict ;  but  being  of  opinion  ^qJ^^'^ 
that  the  testimony  was  not  only  not  sufficient  to  prove 
the  guilt  of  the  accused,  but  that  it  was  hardly  suffi- 
cient to  raise  a  suspicion  against  him,  a  new  trial  was 
awarded. 

According  to  these  views  then,  this  case  resolves 
itself  into  an  enquiry  whether,  looking  to  the  evidence 
on  the  part  of  the  commonwealth,  it  is  found  to  be 
plainly  insufficient  to  warrant  the  finding  of  the  jury ; 
for  it  not  so  plainly  insufficient,  we  will  not  be  jus- 
tified in  granting  a  new  trial  even  if  we  should  think 
that,  had  we  been  upon  the  jury,  we  might  have  found 
a  difierent  verdict. 

The  fact  of  the  homicide  by  the  prisoner  is  not  con- 
troverted, and  the  jury  by  their  verdict  have  ignored 
the  malice  which  is  necessary  to  constitute  murder, 
and  have  convicted  the  prisoner  of  manslaughter.  But 
it  is  urged  on  his  behalf  that  the  killing  was  clearly  in 
self-defense,  and  that  upon  that  ground  he  should  have 
been  wholly  acquitted. 

When  a  man  is  assaulted  in  the  course  of  a  sudden 
brawl  or  quarrel,  he  may  in  some  cases  protect  himself 
by  slaying  the  person  who  assaults  him,  and  excuse 
himself  on  the  ground  of  self-defense.  Before  a  party 
thus  assaulted,  however,  can  kill  his  adversary,  he 
must  have  retreated  as  far  as  he  safely  could  to 
avoid  the  assault,  until  his  further  going  back  was 
prevented  by  some  impediment,  or  as  far  as  the  fierce- 
ness of  the  assault  permitted.  He  must  show  to 
to  the  jury  that  the  defense  was  necessary  to  protect 
his  own  life,  or  to  protect  himself  against  grievoun 
bodily  harm.  4  Black.  Comra.  184;  1  Hale  P.  C. 
481  et  seq.;  1  Russ.  on  Cr.  661.  And  with  regard 
to  the  necessity  that  will  justify  the  slaying  of  another 
Vol.  XII— 92 
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1866.    in  self  defense,  it  should  seem  that  the  party  should 
Term.    ^^^  '^^^^  wrongfully  occasioned   the   necessity ;    for 
a  man  shall   not  in  any   case  justify  the  killing  of 


CiwcT  ^  ^'^^^^®*'  by  a  pretense  of  necessity,  unless  he  were 
without  fault  in  bringing  that  necessity  upon  himself, 
1  Hawk.  P.  C.  ch.  10,  §  22,  p.  82;  1  Russ.  an  Cr.  669; 
1  Hale  P.  C.  405. 

Now,  it  appears  that  on  the  night  in  question  the 
deceased  was  at  the  house  of  the  prisoner,  where  a 
marriage  was  expected  to  take  place ;  and  he  and  the 
prisoner  were  drinking  and  playing  cards  together. 
An  altercation  took  place  between  them,  growing,  out 
of  the  deceased  charging  the  prisoner  with  cheating. 
The  wife  of  the  prisoner  then  took  hold  of  the  de- 
ceased and  reminded  him  of  his  promise  to  have  no 
"fuss"  there.  The  deceased  assented,  immediately 
bade  "good  night,"  and  went  out  into  the  yard. 
There  he  remained,  however,  some  live  minutes,  appa- 
rently enraged,  cursing  and  talking  loudly.  While 
he  was  thus  engaged,  the  prisoner  took  up  his  gun 
and  walked  towards  the  door,  but  was  induced  by  his 
wife's  persuasion  to  set  the  gun  down.  After  he  went 
out,  deceased  demanded  his  gun,  which  he  appears  to 
have  left  behind  him  in  the  house,  and  it  was  handed 
to  him  through  the  door  by  Mrs.  Vaiden.  Deceased 
then  went  away  on  foot  in  company  with  two  other 
persons,  who  rode  away  on  horseback,  and  George 
Vaiden,  son  of  the  prisoner,  went  with  them  as  far  as 
the  drawbars,  some  two  hundred  yards  from  the  house, 
for  the  purpose  of  letting  them  through.  The  de- 
ceased had  been  in  conversation  with  George  Vaiden, 
and  after  the  party  went  through  the  gap,  he  continued 
the  conversation  with  him  as  they  both  stood  together 
on  the  outside  of  the  fence  leaning  against  one  of  the 
panels.  The  night  was  cloudy,  but  the  moon  was  at 
its  full,  and  the  figure  of  a  man  could  be  distinguished 
at  the  distance  of  thirty  yards.     The  conversivtion  be- 
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tween  the  deceased  and  George  Vaiden  was  of  no  un-     1855. 
friendly  character,  and  had  changed  from  the  events  of   -j^^m. 

the  evening  to  a  "  fracas  "  which  the  deceased  had  had 

at  Lunenburg  court-house,  of  which   he  was  giving    q|^^'* 
George  Vaiden  the  particulars.     While  thus  engaged, 
and  when  the  prisoner  had  approached  within  fifteen 
feet  of  where  they  were  standing,  the  deceased,  accord- 
ing to  the  testimony  of  George  Vaiden,  suddenly  ex- 
claimed, "  Yonder  comes  the  damned  old  rascal,  and 
I'll  frail  him  now,"  jumped  over  the  fence,  clubbed  his 
gun  about  halfway  of  the  barrel,  and  rushed  upon  the 
prisoner,  who  told  him  not  to  approach,  or  he  would 
shoot  him.     Deceased,  however,  did  not  stop,  and  the 
prisoner  gave  back  one  or  two  steps,  and  when  the 
deceased  got  within  a  few  feet  of  him,  fired.     The 
deceased   then  struck  the   prisoner  two   blows  with 
the  breech  of  his  gun,  and  then  staggered  back  and 
fell  mortally  wounded,  and  died  in  a  short  time  after- 
wards. 

Nor,  it  can  scarcely  be  said  that  the  homicide  here 
occurred  in  the  course  of  a  sudden  brawl  or  quarrel. 
The  altercation  had  taken  place  at  the  house,  and  the 
deceased  had  gone  away,  to  all  appearances  peaceably, 
and  had  got  out  into  the  main  road,  and  here  he  was 
standing  conversing  quietly  with  George  Vaiden,  when 
the  prisoner  followed  him  out:  and  this  must  have 
been  between  twenty  minutes  and  half  an  hour  after 
the  deceased  had  left  the  house;  ample  time  certainly 
for  the  irritation  of  the  first  altercation  to  have  sub- 
sided. Still  less  can  it  be  said  that  the  prisoner  was 
wholly  without  fault  in  bringing  the  necessity  of  kill- 
ing the  deceased  upon  himself,  if  such  necessity  did  in 
fact  exist.  After  the  deceased  had  gone  away,  why 
should  the  prisoner  have  followed  him  with  his  gun  ? 
Why  go  out  at  all?  If  it  be  said  that  the  prisoner 
may  have  been  afraid  his  son  might  receive  some  harm 
at  the  hands  of  deceased,  the  answer  is,  that  there  was 
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1866.     no  ground  for  any  such  apprehension.     The  deceased 
Te?m.    ^^^  ^^^  ^^  altercation  with  the  son,  nor  had  the  latter 

participated  in  that  which  occurred  between  him  and 

^OmwT  ^  the  prisoner.  And  if  it  be  supposed  that  the  prisoner 
might  have  thought  that  possibly  his  son  might  under- 
take to  resent  the  insult  oiFered  to  his  father  by  the 
deceased,  and  then  be  brought  into  a  difficulty  with 
the  prisoner,  in  which  he  might  need  his  assistance, 
the  prisoner  could  not  but  have  discovered  that  any 
such  apprehension  was  groundless ;  for  he  must  have 
seen  when  he  went  out,  and  before  he  was  observed 
by  the  deceased,  that  there  was  no  quarrel  between 
his  son  and  the  deceased,  and  that  they  were  con- 
versing in  a  quiet  and  not  unfriendly  manner.  He 
could  discover  them  at  the  distance  of  thirty  yards, 
and  yet  he  advanced  to  within  about  fifteen  feet  of 
them  before  he  was  observed  by  the  prisoner.  That 
he  went  out  with  his  gun  with  the  expectation  of  an 
affray,  cannot  be  doubted,  and  it  is  far  more  probable 
that  his  object  was  to  provoke  one  than  to  protect  his 
son.  In  fact,  whilst  the  deceased  was  still  in  the  yard, 
and  the  prisoner's  son  yet  in  the  house,  the  prisoner 
had  taken  up  his  gun  and  gone  towards  the  door 
unquestionably  with  a  hostile  purpose  towards  the 
deceased;  but  had  yielded  to  the  persuasion  of  his 
wife,  and  set  the  gun  down.  That  such  must  have 
been  his  purpose  is  still  further  evinced  by  what  he 
said  to  the  witness  Yates  on  the  morning  after  the 
occurrence,  when  he  informed  him  that  he  had  killed 
the  deceased.  He  added,  that  '*  there  was  another 
damned  rascal  in  the  neighborhood,  who,  if  he  didn't 
look  sharp,  would  be  killed  too;  that  the  deceased 
was  a  damned  dog,  and  ought  to  have  been  killed 
twenty  years  ago,  and  that  some  body  had  to  do  it." 
And  he  asked  the  witness  if  he  didn't  think  so?  This 
was  early  in  the  morning,  but  the  prisoner  was  sober; 
and  it  reflects  a  strong  light  upon  the  true  character 
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of  the  occurrences  of  the  previous  evening,  and  the     1866. 
motives  and  conduct  of  the  prisoner.     It  tends  to  show    xem. 

that  the  necessity  for  slaying  the   deceased,  if  such 

necessity  lay  upon  the  prisoner,  was  of  his  own  seek-  ^^  * 
ing,  and  self  imposed.  lie  made  no  allusion  in  this 
conversation  to  any  peril  of  his  life  in  which  he  was 
placed  by  the  assault  made  upon  him  by  the  prisoner, 
though  he  did  say  that  the  prisoner  had  struck  him 
two  blows  on  the  head  betbre  he  shot  him.  The 
necessity  which  seemed  at  that  time  to  be  impressed 
upon  his  mind,  was  rather  that  of  ridding  the  com- 
munity of  one  whom  although  at  that  moment  lying 
stiff  and  cold  in  death  on  the  ground  in  a  fence  corner, 
and  slain  by  his  hand,  he  stigmatized  as  a  damned  dog 
that  ought  to  have  been  killed  twenty  years  before, 
than  of  taking  his  life  for  the  purpose  of  avoiding 
imminent  danger  of  death  to  himself. 

Considering  the  whole  conduct  of  the  prisoner  on 
the  evening  in  question  in  connection  with  the  state  of 
feeling  which  he  avowedly  entertained  towards  the  de- 
ceased, I  think  it  very  difficult  to  say  that  he  was  free 
from  lault  upon  that  occasion,  or  that  his  case  comes 
within  the  rules  which  renders  homicide  justifiable 
or  excusable  on  the  ground  of  necessary  self-defense. 
Nay,  if  the  jury  had  gone  further  and  found  the  pri- 
soner guilty  of  murder,  it  might  be  a  matter  of  grave 
consideration  whether  the  verdict  could  have  been  dis- 
turbed upon  the  ground  that  there  was  no  sufficient 
evidence  of  the  malice  which  is  necessary  to  constitute 
that  crime.  Certainly,  I  am  not  prepared  to  say  that 
this  verdict  is  a  plain  deviation  from  right  and  justice, 
and  that  the  evidence  is  clearly  insufficient  to  war- 
rant it. 

In  conclusion,  I  would  remark  that  it  can  scarcely 
be  doubted  the  exact  weight  due  to  the  testimony  of 
George  Vaiden  must  have  been  matter  of  serious  con- 
sideration  with   the  jury.     He  was  the  only   person 
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1855.    who  was  preseut  at  the  time  the  homicide  was  com- 
Tewn.    "^i^^^^>  »^^  ^^  ^'^  called  as  a  witness  almost  as  a 

'  matter  of  necessity.     But  he  was  the  son  of  the  pri- 

^^^m'^  soner,  and  of  course  under  the  strongest  inducements 
to  make  his  account  of  the  occurrence  as  favorable  to 
his  father  as  he  could;  and  there  would  seem  to  be 
some  apparent  discrepancy  between  his  account  of 
the  manner  in  which  the  affray  took  place,  and  the 
spot  at  which  the  death  wound  was  inflicted,  and 
circumstances  proved  by  himself  and  others.  It  is 
certainly  true  as  a  general  rule,  that  a  party  "is  not 
permitted  to  impugn  the  credibility  of  a  witness  called 
by  himself,  by  general  evidence  showing  him  to  be 
unworthy  of  belief.  There  are  exceptions,  however, 
to  the  rule,  as  in  the  case  of  a  subscribing  witness 
whom  the  law  obliges  the  party  to  call.  Whether  the 
case  where  there  is  but  a  single  witness  present  at  the 
homicide,  and  who  is  therefore  called  on  behalf  of  the 
commonwealth  in  a  prosecution  for  murder,  should 
constitute  another  exception,  as  argued  by  the  attorney 
general,  I  undertake  to  express  no  opinion.  But  in 
any  case  the  party  calling  a  witness  may  give  evidence 
in  direct  contradiction  of  what  he  has  testified;  and 
not  only  where  the  witness  was  innocently  mistaken, 
but  even  where  the  evidence  may  have  the  eftect 
collaterally  of  showing  that  he  was  unworthy  of 
belief.  1  Greenl.  Ev.  §  443,  and  cases  cited  in  the 
note.  I  forbear,  however,  to  dwell  upon  this  point, 
because  in  the  view  I  have  already  taken,  the  result 
must  be  unfavorable  to  the  prisoner;  and  it  is  there- 
fore unnecessary  to  determine  whether  there  is  not 
such  necessity  for  passing  on  the  weight  due  to  the 
testimony  of  the  witness  George  Vaiden,  as  would 
according  to  the  rule  preclude  the  court  from  under- 
taking to  review  the  action  of  the  jury  and  of  the 
court  below. 

I  think  no  suflSicient  reason  is  shown  for  disturbing 
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the  verdict  of  the  jury,  and  am  of  opinion  to  affirm     1855. 
the  judgment.  Xem. 


Allen,  P.   and  Moncurb  and   Samuels,  Js.  eon-  ^ciwT^ 
curred  in  the  opinion  of  Lee,  J. 

Daniel,  J.  dissented.  He  regarded  the  certificate 
of  the  Judge  of  the  Circuit  court  as  a  certificate  ot 
facts;  and  thought  that  the  facts  proved  a  case  of 
homicide  in  self-defense. 

Judgment  affirmed. 


IltsTDEX:. 


ADMINISTRATION. 

1.  If  a  County  court  commits  an 
estate  to  the  shenff  for  administration 
before  the  expiration  of  three  months 
from  the  death  of  the  testator  or  in- 
testate, the  act  is  not  void  but  void- 
able. HutchesoUy  sheriffs  admW  d'C.  v. 
Priddy,  85 

2.  In  such  a  case,  the  County  court 
having;  general  jurisdiction  to  grant 
administration,  the  act  of  the  court 
in  committing  the  estate  to  the  sheriff, 
cannot  be  questioned  in  any  collateral 
proceeding.  Ideniy    85 

3.  An  estate  having  been  commit- 
ted to  the  sheriff,  the  County  court 
cannot  grant  the  administration  to  a 
distributee  without  notice  to  the 
sheriff  of  the  application. 

Iderriy    85 

4.  It  is  not  imperative  on  the  Coun- 
ty court  to  grant  administration  to  a 
distributee,  after  the  estate  has  been 
committed  to  the  sheriff;  but  there  is 
a  legal  discretion  in  the  court. 

Idem,    85 

ADVANCEMENTS. 

1.  Advancements  to  children  are 
not  brought  into  hotchpot  for  the 
benefit  of  the  widow  :  She  is  only  en- 
titled to  share  in  the  estate  of  the 
intestate  of  which  he  died  possessed. 

Knight  tfc  vife  v.  Oliver  d'  als.    33 

2.  The  slaves  allotted  to  the  widow 
are  not  a  part  of  the  distributable  sur- 
plus, to  be  divided  among  the  children 
at  the  death  of  the  intestate ;  and  a 
child  refusing  to  bring  his  advance- 
ments into  hotchpot  upon  the  first  di- 
vision, is  not  thereby  precluded  from 
claiming  his  share  in  the  division  of 
the  dower  slaves.  Idem,    33 
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3.  Qu.«be:  If  this  right  to  postpone 
his  election  whether  or  not  he  will 
take  a  share  of  the  estate,  exists  as  to 
any  estate  other  than  the  dower 
slaves.  Idem,    33 

4.  A  child  having  received  advance- 
;  ments  and  refused  to  share  in  the  first 

division^  but  claiming  to  share  in  the 
i  division  of  the  dower  slaves,  is  to  be 
:  charged  with  interest  on  his  advance- 
I  ments  or  their  value,  from  the  death 
I  of  the  intestate  to  the  date  of  the  di- 
:  vision.    And  if  the  principal  and  in- 
!  terest  of  his  advancements  exceed 
the  amount  received  by  the  other 
children,  he  is  then  to  be  charged 
with  interest  on  such  excess  from  that 
,  time  to  the  period  of  the  second  divi- 
i  sion.    But  having  elected  not  to  come 
,  in  on  the  first  division,  if  his  advance- 
ments, with  interest  thereon,  were  not 
equal  to  the  shares  of  the  other  chil- 
j  dren  in  that  division,  he  is  not  to  have 
1  the  deficiency  made  upon  the  second 
I  division.  Idem,    33 

I  5.  Advancements  made  by  a  testa- 
tor in  his  lifetime  are  not  to  be  taken 
into  account  in  fixing  the  proportion 
of  the  debts  of  the  testator  which 
each  devisee  and  legatee  is  to  pay, 
though  they  are  directed  to  be  charged 
to  them  in  the  distribution  of  the 
residuum  of  the  estate. 

Gaw  V.  Huffman,    628 

AGENTS. 

See  Principal  and  Agent 

ALEXANDRIA. 

The  act  of  5  George  2,  ch.  7,  §  4, 
subjecting  lands,  slaves,  &c.  in  the 
colonies,  to  the  payment  of  debts, 
was  the  law  of  Alexandria  county  in 
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the  district  of  Columbia  from  JuDe 

14th,  1812.    SacHey's  adm'r  v.  Rotch- 

ford  d'  (lis,  60 

ALIENS. 

1.  A  subject  and  citizen  of  Great 
Britain  purchased  land  in  Virginia  in 
1793;  and  he  lived  until  1818.  By 
the  treaty  of  1794  between  Great  Bri- 
tain and  the  United  States,  he  was 
•entitled  to  hold  the  land^  and  no  pro- 
ceeding having  been  instituted  during 
the  war  of  1812  to  escheat  it,  that  war 
<iid  not  divest  his  rights,  butthe  land 
descende*!,  on  his  death,  to  his  heirs. 
Fiott  d'  oh.  v.  The  Commoiurealth^   564 

2.  In  a  case  of  escheat  between  the 
heirs  of  tin*  alien  and  the  common- 
wealth, both  parties  claiming  under 
the  same  person,  and  the  inquisition 
referring  to  a  deed  to  the  alien  for  the 
land  as  recorded  in  the  county  of  K, 
an  office  copy  of  said  deed  is  evidence 
for  the  heirs,  though  it  was  not  re- 
corded on  proper  proof.      Idem^    564 

AMENDMENTS. 

1.  A  judgment  by  confession  en- 
tered by  mistake  of  the  clerk,  instead 
of  a  judgment  by  nil  dicit,  cannot  be 
corrected  at  the  next  term  of  the  court 
under  either  the  1st  or  5th  sections  of 
ch.  181  of  the  Code,  p.  680. 

Richardson's  ex^j'  ct*  als.  v.  Jones^    53 

2.  In  an  action  of  debt,  the  com- 
mon order  is  confirmed  at  rules  ir- 
i-egularly;  the  defendant  having 
pleaded'to  a  part  of  the  pIuintiflTs de- 
mand. The  irregularitv  cannot  be 
i^orrected  at  rules.  SouthalVs  admW  v. 
The.  K>rhnnge  Bank  of  Virginia,      312 

3.  An  irregularity  committed  at 
Tules  may  be  corrected  at  the  next 
term  of  the  court ;  and  the  plaintiff 
Miay  be  allowed  to  withdraw  a  defec- 
tive replication,  and  reply  ;  and  if  the 
plea  tiled  at  rules  does  not  go  to  the 
plaintiff's  whole  demand,  he  may  sign 
judgment  for  so  nmch  as  is  not  cover- 
ed by  the  plea.  Idem,    312 

APPELLATE  COURT. 

1.  Plaintiff's  demur  to  pleas,  and 
the  demurrer  is  sustained ;  but  upon 
appeal  the  judgment  is  reversed.  The 
cause  will  be  sent  back,  with  direc- 
tions to  permit  the  plaintiffs  to  with- 
draw their  demurrer  and  reply,  if 


they  shall  ask  leave  so  to  do.  Ham- 
tramck  v.  Selden,  Withers  A  Ok  28 

2.  A  decree  that  a  married  woman 
shall  convey  her  land  with  general 
warranty,  though  erroneous,  is  no 
cause  for  reversing  the  de<;ree,  as 
under  the  statute  the  warranty  will 
not  bind  her.  Code,  ch.  121,  j  7,  p. 
514.  Clarke  dr  ah.  v.  Reins,    98 

3.  Several  instructions  are  given  to 
the  jury,  in  the  last  of  which  a  fact  is 
assumed  which  U  properly  for  the  de- 
termination of  the  jury.  The  pre- 
vious instructions,  however,  had  sub- 
mitted that  fact  to  the  consideration 
of  the  jury,  so  that  there  could  be  no 
doubt  on  their  minds  as  to  the  mean- 
ing of  the  court  in  the  last  instruc- 
tion. The  law  having  been  correctly 
staled,  the  judgment  will  not  be  re- 
versed.       Harvey  dL*  ah  v.  Epes,     153 

4.  Where  irregularities  at  rules  are 
corrected  in  court,  and  the  pleadings 
there  made  up,  the  defendant  is  en- 
titled to  a  continuance  of  the  cause  as 
of  right,  if  he  demands  it.  But  if  in- 
stead of  asking  for  a  continuance,  he 
ai^ks  that  the  cause  may  be  sent  back 
to  niles,  and  excepts  because  his  mo- 
tion is  overruled,  the  appellate  court 
cannot  reverse  the  judgment  because 
the  court  required  him  to  proceed  to 
trial.  SouthaWs  admW  v.  The  Ejt- 
change  Bank  of  Va.  312 

5.  In  reviewing  the  judgment   of 
'  the  court  below  in  a  case' of  murder 

or  manslaughter,  the  appellate  court 
will  not  reverse  the  judgment  on  the 
ground  that  there  is  a  doubt  of  its 
correctness;  but  it  must  be  satisfied 
that  the  evidence  is  plainly  insuffi- 
cient to  warrant  the  verdict' 

Vaiden^s  Case,    717 

6.  What  should  be  done  by  the  ap- 
pellate court  upon  reversing  an  order 

'  of  the  County  court  on  an  application 

by  a  purchaser  at  a  tax  sale  to  have 

'  the  survey.   See  Tojr  Sales,  No.  4,  and 

Delaney  v.  Goddin,    266 

I       APPELLATE  JURISDICTION. 

I  1.  There  may  be  an  appeal  by  the 
I  justice  from  an  order  of  the  Circuit 
court  prohibiting  his  proceeding  to 
I  try  a  party  for  the  violation  of  a  city 
.  ordinance. 

I  Mayo  J  mayor,  v.  James,    17 

I      2.  An  execution  is  for  less  than  five 
I  hundred  dollars,  but  it  is  levied  on  a 
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slave  altoUed  to  a  widow  at  a  valua- 
tion above  that  sum.  She  having  ob- 
tained an  injunction  to  the  sale  under 
the  execution,  which  was  afterwards 
dissolved.  Qu.cre  :  If  the  Supreme 
court  of  appeals  has  jurisdiction. 

^(loddy  V.  Hashing  dc  als.    363 

3.  If  an  appeal  from  an  interlocu- 
tory order  or  decree  is  allowed,  and 
the  Court  of  appeals  is  of  opinion 
that  the  cause  should  have  been  pro- 
ceeded in  further  before  the  appeal 
was  allowed,  it  will  be  dismissed  as 
improvidently  awarded. 

Hughes  d*  vnfe  v.  Johnston j    479 

4.  In  a  bill  to  confirm  the  sale  of 
infants'  land,  which  is  decreed  in 
1836;  the  cause  is  continued  without 
any  thing  further  being  done  until 
1853;  and  then  an  appeal  is  taken 
from  the  decree  of  1836.  It  was  im- 
providently allowed,  and  should  be 
dismi^d.  Ideni^    479 

ASSETS. 

In  favor  of  a  judgment  creditor  of 
a  deceased  debtor,  his  real  estate  was 
not  merely  a  secondary  fund  for  the 
payment  of  debts,  under  the  act  of  5 
George  2,  ch.  7,  J  4;  but  the  real  and 
personal  estate  was  equally  liable. 
Suckleff's  adm'r  v.  Rotchford  d*  als.    60 

assignm?:nts. 

1.  Under  a  mutual  mistake  as  to 
the  proportion  of  the  debts  of  the  tes- 
tator wnich  a  legatee  was  bound  to 
p>ay  to  the  executor,  the  legatee  as- 
signed the  legacy  to  the  executor  for 
the  payment  of  the  amount  for  which 
she  was  supposed  to  be  liable.  The 
assignment  will  only  be  allowed  to 
stand  as  a  security  for  the  true  amount 
for  which  the  legatee  is  liable. 

Gaw  V.  Huffman,    628 

2.  The  legacy  not  being  payable 
until  the  termination  of  a  life  estate, 
and  the  legatee  being  very  needy ;  on 
that  ground  too,  the  assignment  will 
be  held  only  as  a  security  for  the 
amount  due'  from  the  legatee  to  the 
executor.  Idem,    628 

ATTACHMENTS. 

1.  W  living  in  Virginia,  determines 
to  remove  to  another  state;  and  in 
pursuance  of  that  purpose,  leaves  the 


!  place  where  he  has  resided,  and  pro- 
ceeds directly  to  the  place  where  he 
intends  to  reside.  He  is  a  nonresi- 
dent of  the  state,  in  the  sense  of  the 
attachment  law,  directlv  he  com- 
mences his  removal,  and  before  he 
gets  beyond  the  limits  of  the  state. 

Clark  V.  Ward  dr  aU.    440 
2.  The  endorsement  on  the  process 
of  attachment  not  mentioning  or  de- 
scribing real  estate,  the  attachment 
]  does  not  operate  upon  any  such  es- 
!  tate.  Idem,    440 

j  3.  The  attachment  is  served  upon 
'  trustees  in  a  deed  of  trust  for  the  pay- 
j  ment  of  certain  debts,  and  among 
j  them  are  the  debts  due  to  the  plain- 
'  tiff  in  the  attachment.  There  could, 
I  therefore,  be  no  surplus  in  the  hands 
1  of  the  trustees  until  the  plaintiff's 
'  debts  were  paid,  and  consequently 
I  there  can  be  no  surplus  in  their  hands 
I  liable  to  this  attachment.  Idem,  440 
I  4.  It  seems  that  the  statute  in  rela- 
I  tion  to  attachments  at  law  refers  to 
I  debts  due  from  the  garnishee  to  the 
I  defendant  at  the  time  of  the  service 
I  of  the  process  upon  the  garnishee. 
!  Bait,  d-  Ohio  R.  R.  Co.  v.  Gallahue's 
I  adnVrs,  655 

1  5.  Qu^re:  Whether  the  statute 
I  operates  at  law  upon  debts  which, 
I  though  contracted  at  the  time  of  the 
I  service  of  the  attachment  uix)n  the 
I  garnishee,  are  not  then  payable. 

Idem,     655 

6.  The  debt  due  from  t  he  garnishee 
being  only  paj'able  upon  a  release  un- 
der seal  of  all  claims  arising  out  of 
the  contract  in  which  the  deot  origi- 
nated, there  can  be  no  judgment 
against  the  garnishee  until  the  re- 
lease is  executed.  Bait,  d*  Ohio  R.  R, 
Co.  V.  McCallough  d  Co.  595 

7.  A  corporation  may  be  summon- 
ed and  proceeded  agafnst  as  a  garni- 
shee, upon  proceedings  under  the 
Code,  ch.  151,  ?  2,  p.  (>01.  Ball,  d  Ohio 
R.  R.  Co.  V.  Gallahue's  admWs,         655 

8.  Where  a  corporation  is  proceed- 
ed against  as  a  garnishee,  its  answer 
is  to  be  received  in  the  only  mode  in 
which  a  corporation  can  answer,  un- 
der its  corporate  seal.         Idan,    665 

9.  The  answer  of  the  garnishee 
speaks  of  debts  due  from  him  to  the 
defendant  at  the  date  of  the  service 
of  the  attachment ;  the  verdict  of  the 
jury  impanneled  in  the  cause,  speaks 
as  to  a  later  date.    The  verdict  is  no 
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reply  to  the  answer,  and  shoold  be 
set  aside.  /dem,    655 

10.  The  lien  ofa/Em/acia«  issued  and 
returned  before  the  issue  of  an  attach- 
ment, has  priority  over  the  attach- 
ment lien.       Puryear  v.  Taylor^    401 

AWARDS. 

1.  An  order  of  reference  is  made  in 
a  pending  action  of  ejectment,  by  the 
terms  of  which  all  matters  in  differ- 
ence between  the  parties  are  submit- 
ted to  the  final  arbitrament  of  the 
arbitrators  chosen.  But  this  order  is 
made  in  pursuance  of  an  agreement 
in  writing  under  seal,  between  the 
same  parties,  to  refer  the  single  ques- 
tion of  the  value  of  the  land  in  con-, 
troversy:  the  defendant  agreeing  to 
give  to  the  plaintiffs  for  the  land,  the 

?rice  fixed  upon  it  by  the  arbitrators, 
he  order  or  reference  is  to  be  con- 
strued with  reference  to  the  agree- 
ment; and  therefore  the  award; 
which  only  fixes  the  value  of  the 
land  in  controversy,  is  in  conformity 
to  the  submission. 

Clarke  d*  als.  v.  Reins,    98 

2.  Certain  le^al  questions  are  sub- 
mitted by  parties  to  a  controversy  to 
an  arbitrator,  and  they  agree  to  be 
bound  by  the  award.  Upon  a  suit 
being  afterwards  instituted  by  one  of 
the  parties  against  the  other,  in  rela- 
tion to  the  subject  matter  of  the  sub- 
mission, the  award  of  the  arbitrator 
deciding  the  questions  submitted  to 
him,  is  the  law  of  the  case. 

Lunsford  v.  Smilh,    554 

BAILMENT. 

Contractors  on  a  railroad  hire  slaves 
for  a  year  to  work  on  the  road  in  the 
•county  of  A.  They  take  them  to  the 
adjoining  county  of  C,  and  employ 
them  on  the  road  in  that  county ; 
and  whilst  there  they  take  sick  and 
die.    Held  : 

1st  This  removal  of  the  slaves 
from  the  county  of  A  to  the  county  of 
C,  is  not  of  itself  a  conversion  of  the 
slaves  to  their  own  use  by  the  con- 
tractors, whereby  they  became  imme- 
diately liable  to  the  owner  for  the 
value  of  the  slaves  in  the  event  of 
their  death,  whether  occasioned  by 
such  wrongful  act  or  not. 

Harvey  <Sc  aL  v.  EpeSj    153  i 


I      2d.  But  if  the  death  of  the  slaves 
was  occasioned  by  the  wrongful  act 
:  of  removing  and  working  them  in  the 
county  of  C,  then  the  said  act,  in  con- 
nection with  the  death  of  the  sUvea, 
was  a  conversion  of  them  by  the  con- 
I  tractors  to  their  use,  and  made  them 
I  liable  for  the  value  of  the  slaves,  either 
I  in  case  or.  trover.     And  the  slaves 
i  having  died   whilst  they  were  em- 
,  ployed  in  C,  the  burden  of  showing 
'  that  their  death  was  not  occasioned 
thereby  devolves  upon  the  contrac- 
tors. Idem,    153 
3d.  Whether  the  removal  of  the 
slaves  to  the  county  of  C  was  or  was 
not  a  conversion,  depending  upon 
whether  or  not  it  occasioned  their 
death,  the   implied   waiver  of  the 
owner  of  the  slaves,  of  the  obligation 
by  the  contractors  to  work  them  in 
the  county  of  A,  cannot  be  inferred 
from  facts  which  transpired  befoie 
the  death  of  the  slaves.     Idetn,    153 
4th.  The  acceptance,  by  the  owner 
of  the  slaves,  of  the  hires  up  to  the 
time  of  their  death,  having  b^n  after 
the  institution  of  the  action  to  recover 
their  value,  and  whilst  the  said  action 
was  vigorously  ^)roeecuted,  was  not  a 
waiver  in  law  of  the  conversion. 

Idem,    15S 

BALTIMORE  &  OHIO  R.  R.  CO. 

The  Baltimore  &  Ohio  R.  R.  Co.  is 
a  corporation  of  the  state  of  "Virginia ; 
and  although  its  principal  ofiice  is  in 
Maryland,  and  its  principal  officer  re- 
sides there,  it  may  be  sued  in  Vir- 
ginia on  contracts  made  here. 

Bait,  d'  Ohio  IL  R.  Co.  v.  Gallagu^tf 
adm'rs,  655 

BANKS. 

1.  A  majority  of  the  directors  of  a 
bank  constitute  a  board  to  do  busi- 
ness ;  and  if  in  the  election  of  a  presi- 
dent a  majority  vote,  the  person  re- 
ceiving a  majority  of  the  votes  cast  is 
duly  elected. 

Booker  v.  Young  d*  als,    503 

2.  A  board  of  directors  of  a  bank 
consists  of  seven,  and  they  are  all 

E resent.  Upon  a  vote  for  president 
ut  five  vote,  three  of  whom  vote  for 
Y,  and  two  for  B,  who  had  been  pres- 
ident the  previous  year.  Under  the 
belief  that  it  required  a  majority  of 
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the  whole  namber  to  elect,  they  poet- 
pone  the  election;  and  B  continues 
to  act  as  president.  At  a  subsequent 
meeting  they  proceed  again  to  the 
election,  when  Y  receives  the  three 
votes  he  had  received  before,  and 
votes  for  himself,  making  a  majority 
of  the  whole  number ;  B  receives  two 
votes  and  he  votes  for  S.  Whereupon 
Y  is  declared  to  be  duly  elected ;  and 
he  proceeds  to  act  as  president.  Upon 
an  application  by  B  for  a  mandamuB 
to  restore  him  to  the  office.  Held  : 
by  two  judges,  that  Y  was  duly  elected 
the  first  day ;  and  whether  or  not  he 
accepted,  B  had  no  right  to  it  after 
that  time.  One  judge  held  that  Y, 
not  then  having  insisted  on  it,  it  was 
no  election  ;  but  that  he  might  vote 
for  himself,  and  therefore  was  duly 
electeil  on  the  last  day.  And  another 
judge  held  that  the  votes  of  both  Y 
and  B  were  to  be  held  as  nullities, 
under  the  act.  Code,  ch.  57,  §  16.  and 
therefore  that  Y  received  a  majority 
of  the  legal  votes  cast  on  the  last  day, 
and  was  duly  elected.         Idem,    303 

BILL  OF  REVIEW. 

A  party  to  a  suit  claiming  to  have  , 
purchased  a  part  of  the  real  estate  of  I 
a  testator  at  a  sale  for  taxes,  and  to  i 
have  received  a  conveyance  therefor;  \ 
but  such  purchase  having  been  made 
before  a  decree  directing  the  real  es- 
tate to  be  sold  at  the  suit  of  a  creditor 
of  the  testator ;  he  cannot  set  up  his 
purchase  by  a  bill  to  review  the  de- 
cree on  that  ground.    Suckley^s  admW 
V.  Rotchford  d'  ah.  60 

BONDS. 

1.  By  a  bond  dated  the  27th  of 
March  1840,  the  obligor  bound  him- 
self to  pay  to  the  obligee  or  order,  on 
or  before  the  25th  of  March  1842,  a 
certain  sum  of  money  with  interest ; 
"  which  sum  may  be  discharged  in 
notes  or  bonds  due  on  good  solvent 
men  residing  in  the  county  of  R." 
This  is  a  bond  for  the  payment  of 
money,  for  which  debt  will  lie ;  and  it 
is  not  necessary  to  notice  the  provision 
as  to  the  mode  of  payment  in  the 
declaration.     Butcher  v.  Carlile.    520 

2.  See  the  opinion  of  Moncurk,  J. 
for  the  distinctions  in  relation  to  such 
obligations.  Idem,    520 


CAVEATS. 

A  caveat  is  revived  in  the  name  of 
the  executor  of  the  caveator,  who  is 
directed  to  sell  the  land,  and  of  the 
devisees  of  the  proceeds  of  sale ;  and 
no  objection  is  taken  thereto  until 
after  the  verdict.  The  executor  being 
the  proper  party,  the  irregularity  of 
ioining  the  others  with  him  will  then 
be  disregarded.  CanUhers  dc  als.  v. 
Eldridge's  ex' or  &  aU,  670 

CHARGE. 

Testator  says,  "  It  is  my  will  and 
desire  that  my  just  debts  be  paid  out 
of  my  estate  by  mv  executors  here- 
after named."  The  debts  are  not 
thereby  charged  upon  the  real  estate. 
Gaw  V.  Huffinan,  628 

CONDITIONS. 

1.  By  contract  between  a  railroad 
company  and  a  contractor,  he  is  not 
to  receive  the  amount  of  the  final 
estimate  of  his  work  until  he  shall 
releaf^e,  under  seal,  all  claims  or  de- 
mands upon  the  company  arising  out 
of  the  contract.  This  is  a  valid  agree- 
ment, and  is  a  condition  which  must 
be  complied  with  before  the  con- 
tractor can  recover  the  money. 

BaU.  <fc  Ohio  R.  R,  Co.  v.  McOidlough 
d*  Co.  ^  595 

2.  Testator  bequeaths  slaves  to  trus- 
tees for  the  use  of  J  for  her  life ;  and 
directs  that  at  her  death  the  slaves  be 
emancipated.  But  should  they  or 
any  of  them  prefer  remaining  in  the 
state,  they  can  do  so  by  choosing 
masters  to  serve  during  the  life  of  the 
person  chosen ;  and  then  they  are  to 
nave  the  option  of  freedom  or  slavery 
by  making  a  second  choice.  The 
slaves  are  emancipated,  and  the  con- 
dition is  repugnant  and  void. 

Osborne  <t*  aU.  v.  Taylor's  admW 
ii'  als.  117 

3.  See  Ordinaries,  No.  6,  7,  and 

Sights  V.  Yarnalls.    292 

CONFLICT  OF  LAWS. 

1.  A  statute  requiring  a  license  to 
keep  a  cook-shop,  and  la3ring  a  tax 
upon  it,  is  not  in  conflict  with,  and 
does  not  avoid,  an  ordinance  of  the 
city  of  Richmond  passed  in  pursuance 
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of  its  charter,  prohibiting  or  restrict- 
ing the  keeping  of  cook-shops  by  free 
negroes  with  in  the  city.  Mayo^  mayor, 
V.  James f  17 

2.  A  rule  of  practice  prescribed  by 
the  Supreme  court  of  the  U.  S.  which 
is  in  conflict  with  an  act  of  congress, 
is  void.  Suckley^s  adm^r  v.  Rotchford 
<t-  ah,  60 

CONSTRUCTION— /?uZ<'«  of. 

For  niles  for  the  construction  of 
wills,  Fee  Wills,  and 

WooUmi  V.  Red(P8  ex*or  <i-  als,    196 

CONTINUANCE  OF  A  CAUSE. 

1.  Irregularities  at  rules  being  cor- 
rected at  the  next  term  of  the  court, 
and  the  pleadinirs  then  made  up,  the 
defendant  is  entitled  to  a  continuance 
of  the  cause  as  of  right.  SotUhaWs 
admW  V.  Kidmnge  Bank  of  Va,       312 

2.  Under  what  circumstances  it  is 
error  to  refuse  a  continuance  of  a 
cause.  Fiott  ct*  als.  v.  The  Common- 
Wealth,  564 

CONTRACTS. 

1.  An  agreement  is  entered  into  in 
1844  between  T,  a  commission  mer- 
chant in  P,  and  Y,  an  inspector  of 
tobacco  at  a  ware-house  in  that  city, 
by  which  T  was  to  send  all  his  to- 
bacco to  that  ware-house,  and  Y  was 
to  endorse  his  note  to  an  amount  not 
exceeding  ten  thousand  dollars.  At 
the  same  time  three  of  the  owners  of 
the  ware-house  agree  with  Y,  that 
they  will  each  bear  a  certain  propor- 
tion of  any  loss  he  may  sustain  by  his 
endorsement  for  T.  This  agreement 
with  T  is  acted  on  until  October  1847, 
when  Y  was  removed  from  his  place 
as  inspector,  and  soon  thereafter  T, 
with  the  assent  of  Y,  ceased  to  send 
his  tobacco  to  that  ware-house.  At 
this  time  Y  is  first  endorser  on  a  note 
of  T,  and  two  of  the  owners  of  the 
ware-house  are  also  endorsers  on  the 
note.  It  is  afterwards  renewed  with 
Y  still  as  first  endorser,  and  with  two 
other  endorsers,  they  being  inspect- 
ors at  another  ware- house  where  T 
was  about  to  send  his  tobacco.  In 
May  1848  T  fails,  and  Y  is  compelled 
to  pay  the  note.  Y  is  entitled  to  re- 
cover f^om  each  of  the  owners  of  the 


,  ware-house  who  contracted  with  him, 
his  proportion  of  the  note  which  he 
I  had  agreed  to  pay.     Young  v.  Thweait 
\  d;als.  1 

I  2.  The  contract  between  a  railroad 
company  and  one  of  the  contractors 
on  its  line  of  improvement,  provides 
that  the  contractor  shall  not  receive 
I  the  amount  of  the  final  estimate  of 
his  work  until  he  shall  release,  under 
seal,  all  claims  or  demands  against 
the  company  arising  out  of  the  con- 
tract. The  con  tract  or  can  not  recover 
the  amount  of  the  final  estimate  until 
he  has  executed  the  release:  And  bis 
attaching  creditor  at  law  has  no 
greater  rights  against  the  company  in 
relation  to  the  final  estimate,  than  he 
has ;  and  therefore  cannot  recover  the 
amount  unless  the  contractor  has  ex- 
ecuted the  release. 

BaU,  and  Ohio  R,  R,  Co,  v.  JfcC'u/- 
lough  dc  Co,  595 

,      3.  See  EquitaW  Mortgages,  and 
'  Raffuers  v.  Putney  &  als,        541 

CONTRIBUTION. 

I  How  devisees  and  legatees  shall 
contribute  to  payment  of  debt;?  of 
testator.  See  Kcecutors  d*  Adminis- 
trators, No.  6,  7,  8,  and  Gair  v.  Ilaff- 
man,  628 

CONVERSION. 

See  Bailmaits. 
I 
I        COUfVEYA^CES— Fraudulent. 

1.  The  act,  Code,  ch.  149,  J  13,  p. 
593,  limiting  the  period  in  which 
suits  may  be  brought  to  set  aside  con- 
veyances or  transfers  of  property  on 
considerations  not  deemed  valuable 
in  law,  does  not  apply  to  cases  of 
actual  fraud. 

'  Snoddy  v.  Haskins,  dL*  ah,    363 

2.  H  a  merchant  conveys  to  L  all 
I  his  stock  of  goods  and  the  store-house 

for  the  current  year,  in  trust  to  pay 
certain  debts  described  in  the  deed : 
And  the  deed  provides  that  H  shall 
I  keep  possession  of  and  sell  the  stock 
I  of  goods  In  the  usual  line  of  his 
trade,  and  occupy  the  store  until  de- 
fault in  the  payment  of  any  of  the 
debts  securea,  and  until  the  trustee 
i  shall  be  requested  by  any  of  the  said 
I  creditors  to  close  the  deed  by  a  sale. 
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The  deed  i8  fraudulentp^  «eand  void 
as  to  the  creditors  of  H. 
Addington  v.  Etheridgey  coroner ,  436 
3.  A  deed  is  made  conveying  per- 
sonal property  to  trustees  for  the  pur- 
pose of  paying  debts  specified  there- 
in :  and  the  trustees  take  possession 
of  the  property  and  proceed  to  sell  it 
for  the  purposes  of  the  trust.  Though 
the  deed  was  not  duly  recorded,  yet 
the  property  having  been  delivered 
to  the  trustees,  there  was  a  valid 
transfer  thereof,  and  protects  the 
property  against  the  demands  of  1 
creaitors  who  had  not  acquired  liens  1 
upon  it  before  said  transfer  was  con- 
summated. 

Clark  V.  Ward  ii' ah.    440 

CORPORATIONS. 

1.  When  the  word  person  is  used 
in  a  statute,  corporations  as  well  as 
natural  persons  are  included  for  civil 
purposes. 

Bolt,  d'  Ohio  R.  R.  Co.  v.  Gallahue's 
adni'rSy  655 

2.  A  corporation  may  be  summon- 
ed and  proceeded  against  the  gar- 
nishee, upon  proceedings  under  the 
Code,  ch.  151,  |  2,  p.  601.    Idem,    655 

3.  Where  a  corporation  is  proceed- 
ed against  as  a  garnishee,  its  answer 
is  to  oe  receivedin  the  only  mode  in 
which  a  corporation  can  answer, 
under  its  corporate  seal.     Id^m,    655 

4.  The  Baltimore  and  Ohio  railroad 
company  is  a  Virginia  corporation, 
and  may  be  sued  as  such  in  Virginia, 
upon  contracts  made  here.    Idem,  655 

COSTS. 

In  a  suit  for  specific  execution  of  a 
contract  bv  a  vendor  of  land,  the  title 
being  defective  when  the  suit  was 
brought,  though  there  is  a  decree  for 
plaintiff,  defendant  is  entitled  to  his 
costs.      Peers  v.  Barnelt  tt*  others,    410 

COUNTY  COURTS. 


See  Courts. 


COURTS. 


purely  ministerial:  And  in  determin- 
ing whether  or  not  it  will  order  a  re- 
port of  the  surveyor  therein  required 
to  be  recorded,  is  restricted  to  the 
consideration  of  objections  to  the  re- 
port :  and  has  no  right  to  look  beyond 
the  return  of  the  list  of  sales  by  the 
sheriflf  required  by  J  U  of  said  chap- 
ter. Delaney  v.  Goddin,    266 

2.  In  such  a  case,  upon  a  Diction 
by  the  purchaser  to  oraer  the  report 
of  the  surveyor  to  be  recorded,  the 
County  court,  not  acting  judicially, 
has  no  authority  to  render  a  judg- 
ment overruling  the  motion  with 
costs.  Idem,    266 

3.  If  the  County  court  renders  such 
a  judgment,  upon  appeal  to  the  Cir- 
cuit court,  that  court  should  simply 
reverse  the  judgment  with  costs ;  but 
should  not  proceed  to  order  that  the 
report  of  the  surveyor  should  be  re- 
corded: The  error  of  the  County 
court  can  only  be  corrected  by  man- 
damus, and  not  by  writ  of  error  or 
supersedeas.  Idem,  266 

4.  As  to  the  correction  of  irregulari- 
ties at  rules.  See  Practice  at  Common 
Law,  No.  5,  6,  and 

SoiUfialCs  admW  v.  Exchange 
Bank  of  Va.  312 

5.  If  a  County  court  commits  an  es- 
tate to  a  sheriff  for  administration, 
before  the  expiration  of  three  months 
from  the  death  of  the  testator  or  in- 
testate,  the  act  is  not  void  but  void- 
able.        Hatcheson,  nheriff,  admW,  &c, 

V.  Priddy,       '  85 

6.  An  estate  having  been  commit- 
ted to  the  sheriff,  tlie  Countj'  court 
cannot  grant  the  administration  to  a 
distributee,  without  notice  to  the  she- 
riflf of  the  application.  Idem,    85- 

7.  It  is  not  imperative  on  the  County 
court  to  grant  administration  to  a  dis- 
tributee after  the  estate  has  been  com- 
mitted to  the  sheriflf;  but  there  is  a 
legal  discretion  in  the  court. 

Idem,    8^ 

CREDITOR  AND  DEBTOR. 


1.  The  County  court,  in  passing 
upon  any  question  under  the  act, 
Code,  ch.  37,  ?  16,  is  invested  with  no 
judicial  power,  but  acts  in  a  capacity 


I  1.  In  favor  of  a  judgment  creditor 
I  of  a  deceased  debtor, Tiis  real  estate 
'  was  not  merely  a  secondary  fund  for 
the  payment  of  the  debts  under  the 
act  of  5  George  2,  ch.  7,  §  4»  but  the 
real  and  personal  estate  was  equally 
liable. 
Sackley^s  admW  v.  Rotchford  &  als,    60 


744 


INDEX. 


2.  A  judgment  creditor  might  file  a 
bill  in  equity  against  the  executor 
and  devisees  to  subject  the  real  and 
personal  estate  to  the  payment  of  his 
debt.    Idem.  60 

3.  A  judgment  creditor  was  not 
bound  to  pursue  debtors  of  his  debtor 
out  of  the  district  of  Columbia,  when 
the  act  of  5  George  2  was  the  law, be- 
fore proceeding  to  subject  the  real  es- 
tate.   Idem,  60 

4.  When  profits  of  a  husband's  la- 
bor, though  professing  to  act  as  agent 
for  his  wife,  liable  to  his  creditors. 
See  Hinfband  <L'  Wife,  No.  2,  and 

Penn  v.  Whiteheads,    74 

5.  When  deed  of  trust,  though  not 
properly  recorded, good  against  cred- 
itors. See  Conveyances— Fraudulent, 
No.  3  and 

Clark  V.  Ward  &  als,    440 

6.  Cre<litor  may  claim  against  a 
deed ;  and  if  he  fails,  may  neverthe- 
less claim  under  it.  Idem,    440 

7.  What  laches  in  pursuing  a  sur- 
viving jMirtner,  will  deprive  a  credi- 
tor of  his  right  to  subject  the  estate 
of  h  is  deceased  part  ner.  See  Partners, 
No.  2,  3,  4,  5,  and  Jackson^s  admW  v. 
King'K  admW  <t'  aU.  499 

8.  See  Fraud,  No.  i,  2,  and 

Winston  v.  Starke  ii'  als,    317 

CRIMES  AND  PUNISHMENTS. 

1.  It  is  not  illegal  to  afi^x  the  pun- 
ishment of  stripes  to  the  violation  of 
a  city  ordinance  by  a  free  negro. 

Mayo,  mayor,  v.  James,    1 7 

2.  On  a  trial  for  nuinler,  the  neces- 
sity relied  on  to  justify  the  killing 
mut-t  not  have  arisen  out  of  the  pri- 
soner's own  misconduct. 

Vaiden^s  Case,    111 

CRIMINAL  JURISDICTION    AND 
PROCEEDINGS. 

1.  On  atrial  fora  felony.a  member 
of  a  grand  jury  which  found  the  in- 
dictment against  the  prisoner,  is  not 
a  competent  juror  to  trj'  him. 

Dihrorth's  Case,    689 

2.  If  the  prisoner  does  not  know  or 
might  not,  with  due  diligence,  have 
known,  that  one  of  the  jury  was  a 
member  of  the  grand  jury  which 
found  the  indictment  a^inst  him, 
until  after  the  jury  is  mipanneleil 
and  sworn,  he  may  make  the  objec- 


tion if  made  before  any  of  the  evi- 
dence is  introduc*ed.    Idem,  689 

3.  Qu^RE :  If  he  mav  not  make  the 
objection  at  any  time  before  the  ver- 
dict is  rendered.    Idem,  689 

4.  QujEre:  If  upon  such  objection 
being  made  to  a  juror,  it  is  proper  to 
examine  him  upon  his  voire  dire  sua  to 
the  circumstances,  and  the  state  of 
his  mind  and  feeUngs  towards  the 
prisoner.    Idem,  i)S9 

5.  The  act,  Code,  ch.  162,  ^  4  p.  628, 
only  relates  to  those  disabilities  cre- 
ated by  our  statutes ;  and  do  not  re- 
fer to  other  causes  of  challenge  which 
exist  at  common  law,  and  as  to  which 
the  statutes  are  silent.    Idem,       689 

6.  In  reviewing  the  judgment  of  the 
I  court  below  in  a  case  of  felony,  the 

appellate  court  will  not  reverse  the 

juugment  on  the  ground  that  there  is 

I  a  doubt  of  its  correctness ;  but  it  must 

'  be   satisfied    that    the   evidence    is 

plainly  insuflScient  to  warrant  the 

\  verdict.     Vaidai^s  Case,  717 

7.  Bill  of  exceptions  to  the  refusal 
of  the  court  to  grant  a  new  trial  in  a 

I  criminal  case,  must  state  the  facts 
I  proved,  not  the  evidence.  Idem,    717 

CROSS  BILL. 

I      When  it  mav  be  filed.    See  Parties, 
I  No.  3,  and  W.  d-  C.  Tarr  v.  Hendricks' 
ex'or,  642 

I  DEBT. 

j      By  a  bond  dated  the  27th  of  March 

I  1840,  the  obligor  bound  himself  to  pay 

*  to  the  obligee  or  order,  on  or  before 

the  25th  of  March  1842, a  certain  sum 

;  of  money  with  interest,  "  which  sum 

may  be  discharged  in  notes  or  bonds 

due  on  good  solvent  men  residing  in 

the  county  of  R."    This  is  a  bond  for 

the  i)ayment  of  money,  for  which 

debt  will  lie:  and  it  is  not  necessary 

to  notice  the  provision  as  to  the  mode 

I  of  pavment  in  the  declaration. 

I  *  Butcher  v.  CaHile,    520 

DECLARATIONS. 

I 

1.  When  declarations  or  statements 
not  evidence.  See  Evidence,  No.  6,  8, 
m/te.  No.  3,  and 

Vnisik  als.  v.  Charlton's  admW  deals.  484 

I  Bait,  ik  Ohio  R.  R.  Co.  v.  GaJia- 

hue's  adm'rs,  655 

i  WooUon  V.  Reed's  ex' or  dc  aU.    196 
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2.  When  declarations  evidence.  See 
Evidence,  No.  10,  and 

Lunrford  v.  Smithy    554 

DECREES. 

When  appeal  from  interlocutory 
decree  will  be  dismissed  as  im provi- 
dently allowed.  See  Appellate  Juris- 
dictioHy  No.  3,  and 

Hughes  tfc  vife  v.  Johnston,    479 

DEEDS. 

1.  A  deed,  though  it  may  be  in- 
valid to  pass  the  title  it  purports  to 
convey,  may  be  admissible  evidence 
as  a  link  in  plaintifl's  chain  of  title 
to  show  the  bounds  of  the  land 
claimed  by  him  and  the  extent  of  his 
poasejssion.     Olinger  v.  Shepherd^    462 

2.  When  copy  of  deed,  though  not 

groperly  reconied,  may  oe  evidence, 
ee  AUem,  No.  2,  and 

Fiott  (k   ah.  V.    The   Common- 
wealth, 564 

3.  An  ancient  deed  may  be  intro- 
duced as  evidence  without  proof  of 
its  execution,  though  possession  may 
not  have  been  held  for  thirty  years 
in  accordance  therewith,  if  such  ac- 
count be  given  of  the  deed  as  may  be 
reasonably  expected  under  all  the 
circumstances  of  the  case,  and  will 
afford  the  presumption  that  it  is  gen- 
uine, i'arathers  cfe  al.  v.  Eldridge^s 
ej'or  and  ah.  670 

DELINQUENT  AND  FORFEITED 
LAND. 

H  is  the  owner  of  a  tract  of  land  in 
1797.  Two  papers  purporting  to  be 
deeds  bearing  date  m  that  year,  one 
from  H  to  G  and  the  other  from  G  to 
M,  conveying  this  land,  are  by  the 
proper  court  directed  to  be  recorded, 
and  are  recorded,  though  they  are 
not  duly  authenticated.  M  enters  the 
land  as  his  own  on  the  books  of  the 
commissioner  of  the  revenue;  and  in 
1815  it  is  sold  as  the  land  of  M,  as 
having  been  forfeited  for  nonpay- 
ment of  taxes,  and  conveyed  by  the 
sheriff  to  B,  who  enters  it  on  the 
commissioner's  books;  and  it  has 
been  ever  since  held  by  B  and  those 
claiming  under  him ;  and  all  the  taxes 
charged  thereon  have  been  paid  or 
released.  In  1843  a  patent  isobtained 
Vol.  XII — 94 


for  the  land  by  L,  who  enters  it  with 
the  commissioner,  and  pays  the  taxes 
thereon  regularly.  Held:  That  un- 
der the  circumstances,  the  title  of  the 
parties  claiming  under  B  is  valid ; 
and  the  land  was  not  forfeite<l  under 
the  act  of  1835.  as  the  land  of  H,  so 
as  to  enure  to  the  benefit  of  the  ju- 
nior patentee. 

Lohrs  v.  Miller^s  lessee,    452 

DEPOSITIONS. 

1.  A  deposition  is  taken  in  another 
state,  by  a  plaintiff  in  an  action  de- 
pending in  Virginia,  and  the  justices 
certify  that  the  defendants  appeared 
by  counsel  and  cross-examined  the 
witness:  And  the  deposition  shows 
that  counsel  professing  to  represent 
the  defendantf>,  did  appear  and  cross- 
examine  the  witness.  It  does  not  ap- 
pear, however,  that  the  deposition 
was  taken  under  a  commission,  or  that 
the  court  had  ever  authorized  a  com- 
mission to  issue;  nor  was  any  no- 
tice to  the  defendants  produced  or 
proved.  The  deposition  was  taken 
without  authority ;  and  the  justices 
haying  no  authority  to  take  the  depo- 
sition, their  certificate  is  no  prooi  of 
the  facts  it  states.  Im  is  d-  ah.  v.  Charl- 
ton's admW  <t*  ah.  484 

2.  A  deposition  taken  without  au- 
thority or  notice  is  not  admissible  as 
evidence ;  and  the  objection  to  it  may 
be  taken  when  it  is  offered  to  be  read 
as  evidence  to  the  jury.      Idem,    484 

3.  A  deposition  taken  at  so  late  a 
day  that  the  other  party  cannot  at- 
tend at  the  time  and  place  of  taking 
it  and  then  get  to  court  where  the 
cause  in  which  it  is  taken  is  to  be 
tried,  by  the  commencement  of  the 
term,  is  not  admissible  in  evidence. 

Idem,    484 

4.  A  notice  given  at  8  P.  M.  to  take 
a  deposition  between  8  and  9  A.  M. 
of  the  next  day,  in  the  city  where 
both  the  parties'and  their  counsel  re- 
side, would  generally  be  a  reasonable 
notice.  And  such  notice  given  di- 
rectly the  plaintiff  learned  the  wit- 
ness w6uld  leave  for  a  distant  state 
on  the  next  day  at  3  P.  M.  and  would 
not  return  again,  is  sufficient,  though 
a  court  is  in  session  in  the  city  at  the 
time,  and  though  the  defendant,  who 
is  an  attorney,  and  his  counsel,  had 
been  occupied  as  counsel  in  a  cause 
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on  the  day  of  the  notice,  and  were  to  I 
be  and  were  so  occupied  on  the  next  | 
day,  80  that  they  coald  not  attend  to 
the  takineof  the  deposition.   McGitv-  \ 
r«>  V.  WciSiington  Hall  Associationf  602  ; 

DEVISEES.  I 

In  what  proportion  devisees  are  to 
be  charged  with  debts  of  their  testa-  | 
tor  binding  the  heire,  which  have 
been  paid  by  the  executor.    See  Exe-  ' 
aitors  and  AdmimMtrators^  No.  5,  6,  7,  , 
and  Gtuv  v.  Huffman,    628  | 

DISTRIBUTABLE  SURPLUS.        ! 

1.  Advancements  to  children  are  | 
not  brouj?ht  into  hotchpot  for  the 
benefit  of  the  widow  :  She  is  only  en- 
titled to  share  in  the  estate  of  the 
intestate  of  which  he  die<l  possessed.  | 

Knight  &  wife  v.  Oliver  d*  aU.    33 

2.  The  slaves  allotted  to  the  widow 
are  not  a  part  of  the  distributable 
surplus  to  be  divided  anions  the  chil- 
dren at  the  death  of  the  intestate. 

Idem,    83 

3.  See  AdvanceinentSf  No.  4,  and 

'  Ideniy    33 

DISTRIBUTEES. 

See  Advancements, 

EJECTMENT. 

For  distinction  between  ejectment 
and  forcible  entry  and  detainer,  see 
Judge  Moncure's  opinion  in 

Olinger  v.  Shepherd,    462 

ELECTIONS. 

1.  A  majority  of  the  directors  of  a 
bank  constitute  a  board  to  do  busi- 
ness ;  and  if  in  the  election  of  a  presi- 
dent a  majority  vote,  the  person  re- 
ceiving a  majority  of  the  votes  cast  is 
duly  elected. 

Booker  \,  Young  .&  ais.    303 

2.  See  Banks,  No.  2,  and  Idem,  303 

EMANCIPATION. 

See  Slaves,  No.  2, 6,  8,  and 

Osborne  tt*  alg.  v.  Taylor*s  adm'rs 

<t  aUt.  117 

Wood  V.  Humphreys,  333 

Taylor  v.  CiUlins,  394 


EQUITABLE  JURISDICTION  AND 
RELIEF. 

1.  Administrator  with  the  will  an- 
nexed having  in  his  possession  slaves 
of  his  testator,  and  being  in  doubt 
whether  they  are  emancipated  by  the 
will,  may  come  into  equity,  making 
the  legatees  and  next  of  kin  of  the 
testator  parties,  and  ask  the  court  to 
construe  the  will.  And  in  this  suit 
the  court  being  of  opinion  that  the 
slaves  are  emancipated  by  the  will, 
may  decree  in  their  fevor,'and  direct 
VaJt  they  be  freed.  Osborne  tt*  ah.  v. 
Taylor's  adrn'r  <fe  aU.  117 

2.  Equity  will  interfere  to  prevent 
the  building  a  dike  a  long  a  stream  by 
the  proprietor  of  the  land  on  one  side 
of  the  stream,  which  would  have  the 
effect  to  destroy  an  old  dike  on  the 
other  side,  and  injure  the  land  of  the 
proprietor  on  that  side. 

BurueU  v.  Hobson,    322 

3.  A  court  of  equity  will  not  de- 
cree a  sale  of  land  for  payment  of 
the  purchase  money  whilst  \here  is  a 
cloud  upon  the  title.  But  if  the  cloud 
is  removed  before  the  hearing,  the 
vender  is  entitled  to  a  decree  for  the 
sale.  Peers  v.  Barnett  d*  ah.    410 

4.  In  such  case,  as  the  vendee  was 
not  in  default  when  the  suit  was  com- 
menced, he  is  entitled  to  a  decree  for 
his  costs.  Idem,    410 

5.  How  title  may  be  perfected  by 
lapse  of  time  pending  the  suit. 

See  Vendors  and  Purchaser:^,  No.  4, 
and  Idem,    410 

6.  A  creditor  plaintiff  in  an  attach- 
ment suit  in  chancery,  states  in  his 
bill  and  proves,  that  his  debtor  had 
assigned  to  him  certain  railroad  stocks 
and  a  bond  secured  by  a  deed  of  trust, 
as  a  security  for  one  of  his  debts ;  and 
seeks  to  attach  the  effects  in  the  hands 
of  trustees  in  a  deed  of  trust  for  pay- 
ment of  debts,  includins  plaintiff's. 
Though  there  are  no  effects  in  the 
hands  of  the  trustees  subject  to  the 
attachment,  and  they  disclaim  any 
right  to  or  possession  of  the  stocks 
and  bond  assigned  to  the  plaintiff, 
they  are  interested  for  the  creditors 
to  see  that  the  ftmd  assigned  to  the 
plaintiff  is  pro[>erly  applied  to  the 
satisfaction  of  his  debt ;  and  there- 
fore the  bill  should  not  be  dismissed 
as  to  them ;  but  the  court  should  pro- 
ceed to  have  the  assigned  property 
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properly  disoosed  of  and  applied; 
and  to  give  tne  plaintiff  relief  actx>rd- 
ing  to  his  rifshts  under  the  deed. 

aarke  v.  Ward  <fc  aU.    440 

7.  See  Husband  &  Wife,  No.  3,  4,  6, 

6,  7,  and       Penn  v.  Whiteheads,       74 

Clarke  dc  als.  v.  Reins,    98 

EQUITABLE  MORTGAGES. 

1.  A  husband  conveys  a  tract  of 
land,  one  part  of  which  is  his  own, 
and  the  other  part  is  his  wife's  maiden 
land,  in  trust  to  secure  a  debt.  After- 
wards the  husband  and  wife  unite  in 
a  conveyance  of  the  land  to  a  third 
person,  upon  the  consideration  of  five 
Hundred  dollars,  an«l  that  the  grantee 
will  pay  the  debt,  to  secure  which  the 
land  had  been  conveved  by  the  hus- 
band. The  creditor  has  an  equitable 
lien  upon  the  land  under  this  last 
deed,  which  is  good  against  all  par- 
ties claiming  under  the  grantee :  And 
if  the  ^ve  hundred  dollars  has  not 
been  paid,  it  will  be  postponed  to  the 
creditor's  lien,  William  d-  Mary  Col- 
lege V.  Pwcell  dr  als,  372 

2.  A  case  in  which,  by  contract  be- 
tween a  father  and  two  of  his  chil- 
dren, an  equitable  mortgage  for  pay- 
ment of  certain  debts  of  a  son  in  law, 
is  created  upon  any  estate  which  the 
son  in  law  or  his  wife  may  derive  by 
devise  or  descent  from  her  father. 

Ruffners  v.  Putney,    541 

3.  How  the  accounts  of  the  equi- 
table mortgage  in  possession  are  to  be 
settled.  Idem,    541 

4.  Qu^RE :  Whether  mortgagee  in 
possession  entitled,  under  the  circum- 
stances, to  compensation  for  managing 
the  property.  Idem,    541 


ESCHEATS. 


See  Aliens, 

ESTATES. 

See  Limitation  of  Estates. 

ESTOPPEL. 

1.  Upon  appeal,  the  Court  of  ap- 
peals, with  all  the  parties  before  it, 
neld  that  a  bond  was  valid,  though 
executed  after  the  time  prescribed  in 
a  private  act  of  assembly.  That  judg- 
ment concludes  the  question,  though 


the  decree  of  the  court  below  was  re- 
versed because  the  proceeding  was 
by  petition,  instead  of  by  bill. 

CorbeWs  ex' or  v.  Zult^i&  als,  226 
2.  A  copy  of  a  will  purporting  to  be 
certified  by  a  former  clerk,  is  admitted 
to  record  under  the  act  of  February 
19th,  1840,  Sees.  Acts,  ch.  55,  p.  47. 
The  act  of  tlie  clerk  admitting  the 
paper  to  record  is  conclusive  upon  the 
ciuestion  whether  the  paper  is  what 
it  purports  to  be ;  and  it  is  not  admis- 
sible to  prove  that  the  person  who 
certified  the  copy  was  not  the  person 
whose  name  is  signed  to  the  certifi- 
cate.    Taliaferro  ct*  als,  v.  Pryor,    277 

EVIDENCE. 

1.  What  evidence  is  proper  to  aid 
in  the  construction  of  wills.  See 
WUh,  No.  2,  and 

Wootten  V.  Redd's  ex'or  &  als.    196 

2.  What  evidence  not  proper  in 
such  a  case.    See  Wills,  No.  3,  and 

Idem,  196 
3-  In  ejectment,  it  being  proved 
that  an  ancestor  of  the  plaintiff  lived 
upon  the  land,  evidence  that  he  was 
generally  considered  the  owner,  or 
that  the  witness  considered  him  the 
owner  of  it,  is  incompetent  and  in- 
admissible. ^ 

Taliaferro  &  als,  v.  Pryor,    277 

4.  A  copy  of  a  will  purporting  to 
be  certified  by  a  former  clerk,  is  ad- 
mitted to  record  under  the  act  of 
February  19th,  1840,  Sess.  Acts,  ch. 
55,  p.  47.  The  act  of  the  clerk  ad- 
mitting the  paper  to  record  is  con- 
clusive upon  tne  question  whether 
the  paper  is  what  it  purports  to  be  ; 
and  evidence  to  prove  that  the  copy 
was  not  certified  by  the  clerk  whose 
name  is  affixed  to  the  certificate,  but 
by  another  person  who  was  not  au- 
thorized to  make  the  certificate,  is 
inadmissible  in  a  collateral  action. 

Idem,    277 

5.  When  record  not  evidence.  See 
Trusts  and  Trustees,  No.  2,  and 

Wi}iston  v.  Starke  d*  als,    317 

6.  In  a  suit  by  persons  held  as 
slaves,  for  their  freedom,  on  the 
ground  that  their  ancestress  had  been 
brought  into  the  state  without  the 
oath  then  reouired  by  the  statute 
having  been  taken  by  her  master,  her 
declarations  that  she  was  free  in  the 
state  from  whence  she  was  brought, 
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and  request  to  the  witness  to  write  to 
that  state  to  get  information  on  the 
subject,  it  not  appearing  that  such 
declaration  or  request  was  rnade 
within  twenty  yeara  after  she  was 
brought  into  the  state,  are  not  com- 
]>etent  evidence  to  rebut  the  presump- 
tion arising  from  lapse  of  time,  that 
the  oath  was  taken  by  the  master. 

Unis  dc  al*.  v.  Charlton* 9  (xdmW 
<ScaU,  484 

7.  Nor  in  such  case  is  it  competent 
to  prove  the  character  of  the  master 
holding  her  in  the  state,  to  account 
for  her  failure  to  assert  her  freedom. 

Idem,    484 

8.  The  statements  of  a  division  en- 
gineer of  a  railroad  company  as  to 
the  indebtedness  of  the  company  to 
a  defendant  in  an  attachment,  where 
the  railroad  company  was  summoned 
as  a  garnishee,  are  not  evidence 
against  the  company;  it  not  appear- 
ing that  he  was  the  agent  the  com- 
pany having  any  authority  on  this 
subject,  or  that  at  the  time  of  making 
the  statements  he  was  engaged  as 
agent  about  the  business  referred  to, 
so  as  to  make  his  statements  a  part 
of  the  transaction,  and  explaining 
the  nature  thereof.  Bait.  &  Ohio  R. 
R.  Co.  V.  Gallahue^s  a/fm'rj»,  655 

9.  Testinwny  in  relation  to  the  cor- 
rectness of  a  copy  of  a  paper  is  not 
admissible,  unless' the  absence  of  the 
original  paper  is  accounted  for. 

Lunsford  v.  Smithy    554 

10.  To  prove  the  authority  of  an 
agent,  the  parol  declarations  of  the 
principal  to  him  may  be  given  in  evi- 
dence, idem,    554 

11.  In  four  suits  for  freedom  all 
the  plaintiffs  claim  their  freedom 
under  one  ancestress,  and  all  the  de- 
fendants claim  under  C,  whose  ad- 
ministrator is  a  defendant  in  one  of 
the  cases,  and  who  plaintiffs  insist 
purchased  their  ancestress  from  S, 
with  general  warranty  of  title ;  the 
cases  are  tried  together,  and  it  is 
agreed  by  counsel  that  the  deposi- 
tions taken  in  one  case  shall  be  read 
in  all.  The  defendants  offer  the 
deposition  of  S,  and  with  it  offer  a 
release  from  the  administrator  of  C 
to  S  of  all  right  of  recovery  upon  the 
warranty.  The  release  of  the  admin- 
istrator is  sufficient  to  restore  the 
competency  of  S ;  and  if  it  does  not 
apply  to  all  the  plaintiffs  in  the  other 


>  actions,  still  under  the  agreement  of 
i  counsel  the  deposition  is  admiasable 

as  evidence  on  the  trial.     Unis  dc  aU. 

V.  Charlton's  adm*r  &  aU.  484 

12.  The  deposition  of  a  witness 
I  having  been  introduced  as  evidence, 
I  it  is  not  competent  for  the  other  party 
,  to  impeach  his  credibility,,  bjr  the 
!  proof  of  statements  made  by  him  at 

another  time  inconsistent  with  and 
!  contradictory  of  the  statement  in  his 
I  deposition,  before  the  foundation  is 
I  first  laid  by  an  examination  of  the 

witness  touching  the  fact  of  his  hav- 
1  ing  made  such  statement.   IcUm,    484 

13.  A  deed,  though  it  may  be  in- 
valid to  pass  the  title  it  purports  to 

!  convey,  may  be  admissible  evidence 
as  a  link  in  plaintiff's  chain  of  title,  to 
'  show  the  bounds  of  the  land  claimed 
.  by  him,  and  the  extent  of  his  posse^- 
I  sion.  OUnger  v.  Sliepherd,    462 

14.  In  a  case  of  escheat  between 
!  the  heirs  of  the  alien  and  the  com- 
I  mon wealth,    both    parties   claiming 
I  under  the  same  person,  and  the  in- 
quisition referring  to  the  alien's  deed 

I  lor  the  land  as  recorded  in  the  county 
of  K,  an  office  copy  of  said  deed  is 

I  evidence  for  the  heirs,  though  it  is 
not  recorded  upon  proper  proof. 

I  Fiolt  dc  als.  V.  The  Commonwealth,    564 

I      15.  An  ancient  deed  may  be  intro- 

I  duced  as  evidence  without  proof  of 
its  execution,  though  possession  may 
not  have  been  held  for  thirty  vears 
in  accordance  therewith,  if  suet  ac- 
count be  given  of  the  deed  as  may  be 
reasonably  expected  under  all  the 
circumstances  of  the  case,  and  as  will 
afford  the  presumption  that  it  is  gen- 
uine. Car  tit  hers  <fc  at.  v.  Eldriagc's 
ex'or  ik  aU.  670 

16.  Husband  is  not  a  competent 
witness  after  the  death  of  his  wife, 
to  prove  the  consideration  upon 
which  he  made  a  post  nuptial  settle- 

I  ment  upon  her.  William  dc  Mary 
College  v.  Powell  d-  aU.  372 

I      17.  See  DepoMoii, 

EXCEPTI0NS-5i7/  of. 

I  1.  In  an  action  at  law  the  parties 
waive  a  trial  by  jury,  and  submit  the 
I  whole  matter  of  law  and  fact  to  the 
I  judgment  of  the  court,  under  the  act, 
I  Code,  ch.  163,  J  9,  p.  629.  An  excep- 
tion taken  to  the  judgment  of  the 
1  court  must  state  the  facts  proved,  not 
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the  evidence :  And  it  will  be  treated 
as  governed  by  the  principles  appli- 
cable to  exceptions  taken  to  the 
opinion  of  the  court  overruling  a 
motion  for  a  new  trial  on  the  ground 
that  the  verdict  is  contrary  to  the 
evidence.  Pryor  v.  Kuhrty    615 

2.  A  bill  of  exceptions  in  a  crimi- 
nal case,  upon  the  refusal  of  the  court 
to  grant  a  new  trial  on  the  ground 
that  the  verdict  is  contrar)'  to  the 
evidence,  is  to  be  framed  in  the  same 
manner  as  the  bill  of  exceptions  in 
civil  cases  to  the  like  refusal  is  framed. 
And  if  the  evidence  is  certified  in- 
stead of  the  facts  proved,  the  appel- 
late court  will  only  look  to  the  evi- 
dence introduced  by  the  common- 
wealth. Vaiden*8  CasCf    717 

executions: 

1.  A  fieri  facias  is  a  lien  from  the 
time  it  goes  into  the  hands  of  the 
officer  to  be  executed,  upon  all  the 
personal  estate  of  the  debtor,  includ- 
ing debts  due  to  him,  with  the  ex- 
ception stated  in  the  statute;  and 
this  lien  continues  after  the  return 
day  of  the  execution,  and  only  ceases 
when  the  right  to  levy  the  execution 
or  to  levy  a  new  execution  upon  the 
judgment,  ceases  or  is  suspended  by 
a  forthcoming  bond  being  given  and 
forfeited,  or  by  a  mpersedeas  or  other 
legal  process.  See  Code,  ch.  188,  J  3 
and  4,  p.  717.    Puryear  v.  Taylor,    401 

2.  The  lien  of  &  fieri  facias  oi  prior 
date  has  priority  over  a  subsequent 
attachment.  Ideirif    401 

3.  Upon  the  dissolution  of  an  in- 
junction to  a  judgment,  execution 
may  issue  thereon  within  a  year  and 
day  from  the  dissolution  of  the  in- 
junction, without  a  scire  facias,  though 
the  injunction  was  in  force  more  than 
ten  years.  HutsonpilWs  admW  v. 
Stovers  admW,  579* 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  A  private  act  of  assembly  em- 
powers the  County  court  to  authorize 
&,  administrator  of  Z,  to  sell  and  con- 
vey land,  on  such  terms  as  the  court 
should  prescribe.  Upon  the  construc- 
tion of  the  statute,  held,  that  G  acted 
as  administrator  in  the  sale  of  the 
land. 

CorbeWs  ex' or  v.  Zeluff  d'  als,    226 


I  2.  The  administrator  having  sold 
I  and  conveyed  the  land  and  collected 
I  a  part  of  the  purchase  money,  held, 
I  under  the  construction  of  the  statute 
I  and  the  order  of  the  County  court, 
I  the  purchaser  was  justified  in  paying 
to  the  administrator,  and  therefore 
i  as  between  their  respective  sureties, 
'  the  sureties  of  the  administrator  were 
I  liable.  Idem,    226 

5.  Executor  having  exhausted  the 
personal  in  payment  of  debts,  and 

;  being  largely  m  advance  to  the  estate 
'  for  the  pavment  of  debts  which 
j  bound  the  neirs,  is  entitled  to  stand 
'  in  the  place  of  the  creditors  whose 

debts  he  has  paid,  and  charge  the 
i  real  estate.  And  the  real  estate  in 
I  the  hands  of  the  devisees  is  liable  in 

proportion  to  its  value  at  the  time  of 
I  the  death  of  the  testator. 
!  Gaw  V.  Huffman,    628 

4.  A  life  estate  in  land  having  been 

given  to  the  widow  in  lieu  of  dower, 

and   being  of  less   value  than    her 

t  dower  would  have  been,  her  life  es- 

\  tate  is  not  to  bear  any  part  of  the 

j  burden  of  paying  the  debts. 

!  Idan,    628 

\      5.  The  retoainder  after  the  death 

of  the  widow  in  the  land  devised  to 

her  for  life,  having  been  given  to 

j  some  of  the  devisees,  their  proportion 

I  of  the  debts  is  according  to  the  value 

I  of  their  interest  at  the  death  of  the 

testator.  Idem,    628 

6.  The  shares  of  some  of  the  de- 
I  visees  in  said  remainder  are  charged 
I  with  the  payment  of  certain  legacies. 

The  present  value  of  the  legacies  at 
I  the  death  of  the  testator  is  also  to  be 
I  deducted  from  such  present  value  of 
!  the  remainder;  and  the  proportion 
I  of  the  debts  is  according  to  the  value 
I  of  the  remainder  so  ascertained. 
,  Idem,    628 

;      7.  The  legacies  charge  upon  the  re- 
mainder in  the  land  are  to  bear  .a 
;  proportion  of  the  debts  according  to 
their  value  at  the  death  of  the  tes- 
'  tator.  Idem,    628 

I  8.  The  sum  which  at  compound 
1  interest  will  produce  the  amount  of 
'  the  legacy  at  the  death  of  the  widow, 
i  is  the  present  value :  And  the  widow 
,  being  dead,  the  period  of  her  death 
is  the  time  for  the  payment  of  the 
I  legacy.  /rfew,    628 
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9.  Advancements  made  by  the  tea-  ' 
tator  in  bis  lifetime  are  not  to  be 
taken  into  the  account  in  fixing  the 

Sroportion  of  the  debts  which  the 
evisee  is  to  pay.  Ideniy    628 

10.  As  to  contracts  between  execu-  , 
tor  and  legatee,  see  Legacies  d*  Lega-  . 
tees,  No.  1,  2,  and  Idem,    628 

11.  When  a  release  of  a  warranty 
by  an  administrator  is  sutticient.  See 
Evidence,  No.  11,  and  Unis  tt*  ah,  v.  i 
CharUon^s  admW  tt*  ah.  484 

EXPECTANT  INTERESTS.  | 

See  Legacies  d'  Legateen,  No.  2,  and 
Gaw  V.  Huffman,     628 

FORCIBLE  ENTRY  AND  UNLAW- 
FUL DETAINER.  j 

1.  In  a  case  of  forcible  entry  and 
detainer  pending  when  the  Code  of  , 
1849  went  into  operation,  the  subse-  ' 
quent  proceedings  may  conform  to  i 
the  provisions  of  the  Code.     Olinger 
V.  Shepherd,  462  ' 

2.  It  seems  that  under  the  Code  of  i 
1849    a   separate    complaint    is    not 
necessary  in  a  proceeding  for  an  un-  ' 
lawful  detainer;  that  the  only  com- 
plaint necessary  is  that  embodied  in 
the  summons.  Idem,    462 

3.  The  distinction  between  the  ac- 
tion of  ejectment  and  a  proceeding 
of  forcible  entry,  stated  by  Moncure,  | 
J.  Idem,     462 

4.  In  a  proceeding  for  an  unlawful 
entry  and  detainer,  if  the  defendant  ' 
has  entered  unlawfully,  the  plaintiff 
is  entitled  to  recover  without  any  re-  t 
gard  to  the  question  of  his  right  of  \ 
possession :  And  this  though  the  land 
from  which  he  is  ousted  is  the  land  ' 
of  the  commonwealth,  or  of  the  party 
who  ousted  him.  Idem,    462 

I 
FORFEITURES. 

•See  Delinquent  and  Forfeited  Land.  \ 

FRAUD.  I 

In  a  suit  between  S,  trustee  in  a  i 
deed  for  the  wife  of  the  grantor,  and 
B,  a  creditor  of  the  grantor,  the  deed  | 
is  held  to  be  fraudulent  to  the  extent  | 
of  one  thousand  four  hundred  and 
eighty -three  dollars,  much  more  than 
sufficient  to  pay  B's  debt.     W,  an- 


other judgment  creditor  of  the  gran- 
tor, files  a  bill,  in  which  he  states  his 
debt  and  the  decree  in  the  former 
suit,  and  asks  that  S  may  be  decreed 
to  pay  plaintiff's  debt  out  of  the  bal- 
ance remaining  in  his  hands  for  which 
the  deed  was  declared  fraadalent : 
And  he  files  a  copy  of  the  record  in 
the  first  suit,  S  answers,  denying 
that  the  deed  is  fraudulent,  and  ob- 
jecting to  the  record  of  the  former 
suit  as  evidence.    Held  : 

1st.  If  the  bill  is  to  be  considered 
as  charging  fraud  in  the  deed,  the  an- 
swer puts  that  fact  in  issue ;  and  the 
plaintiff  not  having  been  a  party  to 
the  first  suit,  the  record  is  not  com- 
petent evidence. 

Winston  v.  *Starke  ii:  a/j».    317 

2d.  The  bill  does  not  charge  fraud 
in  the  deed,  but  relics  on  the  first  suit 
as  a  proceeding  of  which  plaintiff  is 
entitled  to  the  benefit.  The  case  does 
not  come  within  the  principles  upon 
which  proceedings  in  rem&re  held  to 
bind  all  the  world.  Id^m,    .317 

3d.  When  deed  fraudulent  per  w. 
See  Conveyances — FYaudulent,  No.  2, 
and  Addington  v.  Etheridge, 

coroner^    436 

4.  See  Hmbawl  <ic  Wife,  No.  2,  and 
Penn  v.  Whiteheads,  74 

FREE  NEGROES. 

1.  It  is  not  illegal  to  affix  the  pun- 
ishment of  stripes  to  the  violation  of 
a  city  ordinance  by  a  free  negro. 

Mayo,  mayor,  v.  James,     17 

2.  A  statute  requiring  a  license  to 
keep  a  cook-shop  and  laying  a  tax 
upon  it,  is  not  in  conflict  with,  and 
does  not  avoid,  an  ordinance  of  the 
city  of  Richmond  passed  in  pursu- 
ance of  its  charter,  prohibiting  or  re- 
stricting the  keeping  of  cook-shops 
by  free  negroes  within  the  citv. 

Idem,     17 

GARNISHEES. 

See  Attachments,  No.  4, 5,  7,  8,  9,  and 
BaU.  tt-  Ohio  R.  R.  Co,  v.  GaUahue's 
admWs,  655 

GUARDIAN  AND  WARD. 

1.  Upon  the  coming  of  age  or  mar- 
riage or  a  ward,  or  the  death  of  the 
guardian,   the   guardianship   termi- 
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nates ;  and  from  that  time  only  sim- 
ple interest  is  to  be  changed  on  any 
balance  then  in  his  hands,  or  which 
he  afterwards  received. 

ArmMrong's  heirs  v.  Walhip,    608 

2.  The  estate  of  the  ward  naving 
come  into  the  possession  of  the  guar- 
dian, his  bond  of  office  binds  him  in 
his  lifetime,  and  his  estate  after  his 
death,  for  the  interest,  hires  and  pro- 
fits received  by  him,  whether  re- 
ceived before  or  after  the  expiration 
of  bis  authority  as  guardian.  But 
from  the  termination  of  the  guardian- 
ship the  same  is  to  be  accounted  for 
on  the  ordinary  principle  governing 
accounts  between  creditor  and  debtor. 

Idem,    608 

3.  A  guardian  is  not  to  be  charged 
upon  the  money  received  by  him 
from  the  day  it  is  receiveil ;  but  he  is 
to  be  allowed  six  months  in  which  to 
invest  it.  Idetfiy    608 

4.  A  guardian  retains  his  female 
wards  in  his  family,  and  treats  them 
as  his  children,  but  they  are  required 
to  work  as  children  mijrht  be ;  though 
the  condition  of  his  family  did  not 
require  their  services.  The  guardian 
is  to  be  allowed  a  reasonable  com- 
pensation for  their  board  and  cloth- 
ing, and  he  is  not  to  be  charge<l  for 
their  services.  IderUf    608 

HOTCHPOT. 


.See  Advancements. 

HUSBAND  AND  WIFE. 

1.  Advancements  to  children  are 
not  brought  into  hotchpot  for  the 
benefit  of  the  widow:  She  is  only  en- 
titled to  share  in  the  estate  of  the  in- 
testate of  which  he  died  possessed. 

Knight  &  wife  v.  Oliver  cfc  ah.    33 

2.  A  husband* carries  on  a  mercan- 
tile business  as  agent  for  his  wife, 
and  he  is  aided  by  his  sons  who  are 
minors.  The  business  is  profitable, 
and  property  is  accumulated  from  its 
profits.  The  husband  has  an  interest 
in  this  property  which  may  be  sub- 
jected by  his  creditors  to  the  pay- 
ment of  his  debts. 

Penn  v.  Whiteheads,    74 

3.  Upon  a  bill  by  a  decree  creditor 
of  the  husband,  to  subject  the  pro- 
perty, charging  that  the  agency  was 
a  fraud,  and  that  the  property  was 


'  the  husband's,  or  at  least  that  he  had 

,  an  interest  in  it  on  account  of  his  and 

I  his  sons'  services,  and  asking  for  an 

I  injunction  to  restrain  the  collection 

of  the  debts  and  the  disposition  of 

the  property  and  for  a  receiver ;  the 

injunction  is  properly  granted :   And 

upon  a  motion  in  vacation  to  dissolve 

the  injunction,  which  was  overruled, 

I  it  was  proper  to  appoint  a  receiver  to 

'  sell  the  property  and  collect  the  debts. 

'  Idem,    74 

4.  One  of  the  sons  having  come  of 
age  was  taken  in  as  a  partner;  and 

i  there  were  debts  due  for  goods  pur- 
chased for  which  the  son  was  liable. 

!  If  these  debts  were  to  be  first  paid 
out  of  the  property,  it  was  still  error 

I  to  direct  the  receiver  to  pay  them  be- 
fore having  a  report  upon  them  by  a 
commissionerof  the  court.  Idem,    74 

5.  A  court  of  equity  will  not  decree 
a  specific  performance  of  a  contract 

I  by  a  husband  and  wife  for  ihe  sale  of 
the  wife's  land,  at  the  suit  of  the  ven- 
dee, the  wife  refusing  to  execute  the 
contract.       Clarke  &  ah.  v.  Reim,    98 

6.  Nor  will  the  court  compel  the 
I  husband  to  convey  his  life  estate  to 
j  the  vendee,  with  compensation   for 

the  failure  of  the  wife  to  convey  her 
interest  in  the  land.  Idem,    98 

7.  A  decree  that  a  married  woman 
shall  convey  her  land  with  general 

!  warranty,  though    erroneous,  is  no 
I  cause  for  reversing  the  decree,  as  un- 
der the  statute  the  warranty  will  not 
bind  her.    Code,  ch.  121,  ^  7,  p.  514. 
Idem,    98 

8.  Widow  is  a  necessary  party  to  a 
I  suit  for  partition  of  land  by  the  heirs. 
I  Curtis  V.  Snead  <£*  ah.    260 

9.  Though  a  post  nuptial  settlement 
I  by  a  husband  on  his  wife  is  declared 

fraudulent  as  to  his  creditors  at  the 
suit  of  one  creditor,  this  cannot  be 
relied  on  by  another  creditor  in  an- 
j  other  suit ;  but  he  must  charge  the 
fraud  and  prove  it. 

Winston  v.  Starke  db  als.    317 

10.  A  widow  having  received  her 
,  distributable  share  of  the  personal 
I  estate  of  her  husband,  is  not  a  pur- 
I  chaser  for  value,  so  as  to  be  entitled 

to  set  up  the  defense  of  purchaser  for 
I  value  without  notice. 

Snoddy  v.  Haskins  &  als.    363 

11.  In  such  case  the  husband  hav- 
ing obtained  slaves  by  a  conveyance 
fraudulent  as  to  creditors  of  the  gran- 
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tor,  and  one  of  these  slaves  having 
been  allotted  to  the  widow,  the  slave 
in  her  possession  may  be  taken  in 
execution  at  the  suit  of  a  creditor  of 
the  grantor,  though  the  husband  and 
those  claiming  under  him  have  been 
in  possession  more  than  five  years. 

Idem,    363 

12.  Husband  is  not  a  com^yetent 
witness  after  the  death  of  his  wife,  to 
prove  the  consideration  upon  which 
ne  made  a  post  nuptial  settlement 
upon  her.  William  <b  yfary  VolUge  v. 
Pmell  <fc  ah.  '  372 

13.  Such  a  settlement  is  made 
which  recites  that  the  consideration 
in  part,  is  the  agreement  by  the  wife 
to  unite  in  a  conveyance  of  land  a 
part  of  which  is  her  own,  and  in  an- 
other part  of  which  she  has  a  rip:ht 
of  dower,  for  the  purpose  of  paying 
a  debt  of  her  husband  ;  and  she  does 
afterwards  unite  in  the  conveyance. 
The  deeds  themselves  are  proofs  of 
the  consideration,  and  the  settlement 
will  be  sustained  to  the  extent  of  the 
value  of  the  interest  she  con'veved. 

lilem,    372 

14.  8ee  Equitable  Mortgages,  No.  1, 
and  litem,    372 

15.  Testatrix  bequeaths  slaves  to  A, 
B  and  C  jointly,  upon  the  following 
trust :  To  be  held  by  them  in  trust 
for  the  benefit  of  her  daughter  E  (a 
married  woman)  or  her  heirs.  And 
as  it  is  my  wish  to  guard  in  the  most 
ample  manner, against  the  imprudent 
sale  or  other  disposition  of  the  afore- 
said property,  durine  the  natural  life 
of  E,  it  is  hereby  wholly  and  solely 
confided  to  the  discretion  of  the  afore- 
said trustees  A,  B  and  C,  in  what 
manner  the  said  E  shall  receive  and 
enjoy  the  profits  arising  from  the 
hires  or  other  disposition  of  the  slaves 
aforesaid.  And  in  the  event  of  the 
death  of  E  without  heirs  of  her  body, 
then  all  the  slaves  and  their  increase 
to  B.    Held  : 

Ist.  E  took  an  absolute  estate  in 
the  slaves,  and  the  bequest  over  is 
void. 

2d.  That  it  is  a  bequest  to  the  sepa- 
rate use  of  E. 

3d.  That  separately  or  jointly  with 
her  husband,  E  had  no  power  to 
alienate  the  slaves  during  her  cover- 
ture. 

4th.  That  the  trustees  may  permit 
E  and  her  husband  to  take  possession 


'  of  th^  slaves,  and  thus  enjoy  the 

profits  of  them. 
I  5th.  Two  of  the  trustees  having 
'  died  since  the  death  of  the  testatrix, 
I  the  l^al  title  survived  to  the  third ; 
'  and  he  may  maintain  an  action  to  re- 
cover one  of  the  slaves  which  had 
I  been  sold  by  a  son  in  law  of  E  with 
I  her  consent. 

I  Nixon  v.  Rote,  trustee,    425 

I  16.  A  life  estate  in  lands  having 
I  been  devised  to  a  widow  in  lieu  of 
I  dower,  and  being  of  less  value  than 
I  her  dower  would  have  been,  her  life 
,  estate  is  not  to  bear  any  part  of  the 
1  burden  of  paying  the  debts  of  the 
testator.  Gaw  v.  Hufman,     628 

I  INFANTS. 

1.  In  a  bill  to  confirm  a  sale  of  in- 
fants' lands,  and  a  decree  in  1836,  no- 

I  thing  further  is  done  in  the   cause 

until  1853.    The  proceedings  on  their 

face    were   irregular,    the    bill    not 

having  been  sworn  to,  and  it  not  ap- 

I  pearing  that  the  testimony  wa.s  taken 

I  in  the  presence  of  the  guardian  ad 

■  litem,  or  on  interrogatories  agreed  to 

I  by  him.    There  should  not  be  an  ap- 

'  peal  by  the  infant  after  coming  of 

,  ace  from   the   decree  of  1836;  but 

I  plaintiff  should  be  allowed  to  amend 

.  nis  bill  and  make  the  purchaser  a 

I  party ;  to  make  the  afiidavit  required 

by  the  statute ;  and  prove,  if  he  can, 

that   the   testimony    was    properly 

I  taken  ;  and  both   parties  should  be 

allowed   to   take   further  evidence. 

'  And  if  upon  taking  the  proper  ac- 

I  counts,  and  the  evidence  introduced, 

it  shall  appear  that  the  sale  was  ne- 

\  cessary  under  the  facts  existing  at  the 

I  time,  and  was  fairly  made  and  for  a 

I  full  price,  the  same  should  not  be  set 

I  aside  on  account  of  irregularities  in 

I  the  proceedings. 

,  Hughes  3*  tmfe  v.  Johnson,    479 

2.  As  to  the  mode  of  making  par- 
tition  of  lands  where  infants'  are  par- 

'  ties,  see  Partition,  No.  1,  2,  and 

'  CuHis  V.  Snead  <t-  al$.    260 

I 

I  INSTRUCTIONS. 

I  1.  Several  instructions  are  given  to 
i  the  jury,  in  the  last  of  which  a  fact  is 
'  assumed  which  is  properly  for  the  de- 
i  termination  of  the  jury.  The  pre- 
1  vious  instructions,  however,  had  sub- 
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mitted  that  fact  to  the  consideration 
of  the  jury,  so  that  there  could  be  no 
doubt  in  tneir  minds  as  to  the  mean- 
ing of  the  court  in  the  last  instruc- 
tion. The  law  having  been  correctly 
stated,  the  judgment  will  not  be  re- 
versed.        Harvey  (Sc  al,  v.  EpeSy    153 

2.  Parol  evidence  having  been  in- 
troduced on  a  trial,  some  of  which  is 
legal  and  other  parts  illeeal,  it  would 
be  improper  for  the  court  to  instruct 
the  jury,  in  general  terms  to  disregard 
all  parol  evidence  tending  to  alter, 
vary,  explain  or  to  add  to  the  written 
contracts  between  the  parties  intro- 
duced in  evidence.  Nor  is  the  court 
bound  to  point  out  to  to  jury  such  of 
the  evidence  as  would  thus  affect  the 
contract;  but  this  is  to  be  done  by 
the  party  asking  for  the  instruction. 

Idem,     153 

3.  In  a  case  of  probat.  where  the 
question  was  whetner  the  paper  was 
executed  according  to  the  statute,  a 
motion  to  instruct  the  jury  assumes 
all  the  facts  stated  by  the  subscribing 
witnesses  as  true,  and  asks  the  court 
to  instruct  the  jurv  that  the  paper  is 
not  proved  to  be  the  will  of  the  per- 
son making  it,  according  to  the 
statute.  This  instruction  does  not 
ask  the  court  to  pass  upon  the  truth 
of  the  facts,  but  upon  the  law  as  ap- 
plicable to  them ;  and  therefore  it  is 
not  objectionable. 

irreen  6c  dU.  v.  Crain  &  ah,    252 

4.  Upon  a  scire  facias  to  revive  a 
ludgment  which  has  been  suspended 
by  an  injunction  for  forty-six  years, 
issue  was  made  up  on  the  plea  of  pay- 
ment; and  upon  the  trial  the  court 
instructed  the  jury  that  the  pendency 
of  said  injunction  cause  repelled  the 
legal  presumption  of  payment  which 

^oula  have  arisen  from  lapse  of  time 
if  said  injunction  had  not  been  pend- 
ing. This  instruction  was  proper; 
and  it  was  unnecessary  to  distmguish 
to  the  jury  between  the  legal  pre- 
sumption and  the  natural  presump- 
tion arising  from  lapse  of  time. 

Hutsonpiller*8  admW  v.  Slover^s 
adm  r, 

INTEREST. 


579 


How  interest  is  to  be  charged  against 
a  guardian.  See  (hiardian  and  Wardy 
No.  1,  2,  3,  and 

Armstrong's  heirs  v.  Walkup,    608 

Vol.  XII — 95 


JUDGMENTS. 

1.  An  entry  "that  the  defendant 
relinauishing  his  plea  of  pa^rment, 
saith  he  cannot  gainsay  the  plaintiff's 
action  for  the  sum  of,"  &c.  "  and  judg- 
ment accordingly,"  is  a  judgment  by 
confession,  and  releases  all  previous 
errors  in  the  proceedings  in  the  cause. 

Richards(m's  ex'x  &  al.  v.  Jones,    53 

2.  A  judgment  by  confession  en- 
tered by  mistake  of  the  clerk,  instead 
of  by  nU  dicet,  cannot  be  corrected  at 
the  next  term  of  the  court  under 
either  the  1st  or  5th  section  of  ch.  181 
of  the  Code,  p.  680.  Idem,    53 

3.  In  an  action  of  debt  against  two, 
one  dies,  and  the  suit  is  revived 
against  his  executrix ;  and  then  she 
and  the  other  defendant  give  separate 
confessions  of  judgment,  and  a  sepa- 
rate judgment  is  entered  against  each. 
This  is  not  error.  Idem,    53 

4.  As  to  the   rights  of  judgment 
creditor  in  Alexandria  county,  see 
Creditor  <fc  Debtor,  No.  1,  2,  3,  ana 
tSuckley's  admW  v.  Rotchford  &  als.    60 

5.  When  execution  may  issue  upon 
a  jud|i^ment  upon  dissolution  of  an  in- 
junction to  it.  See  Execution,  No.  3, 
and 

Ilutsonpiller^s  admW  v.  Stover's 
admW,  579 

6.  The  statute  of  limitations  to  judg- 
ments does  not  run  whilst  an  injunc- 
tion to  the  judgment  is  pending. 

Idem,    579 

7.  If  a  defendant  in  a  judgment 
dies  whilst  an  injunction  to  the  judg- 
ment is  pending,  though  the  injunc- 
tion may  not  be  dissolved  for  more 
than  five  years  after  his  death,  the 
statute  requiring  judgments  to  be  re- 
vived within  five  years,  does  not  run 

i  pending  the  injunction :  and  the  judg- 

I  ment  may  be  revived  after  the  five 

1  years  from  the  death  of  the  defen- 

I  dant.    And  this  though  the  judgment 

I  might  have  been  revived  pending  the 

injunction.  Idem,    579 

I      8.  The  act,  CJode,  ch.  186,  i  13,  p. 

710,  which  directs  that  the  time  for 

which  the  right  to  sue  out  execution 

on  a  judgment  is  suspended  by  the 

terms  thereof  or  by   legal  process, 

I  shall  be  omitted  in  computing  the 

limitation,  applies  to  iudgmente  re- 

I  coveied  previous  to  the  act,  which 

I  were  suspended  by  injunction  at  the 
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time  when  that  act  went  into  opera- 
tion. Idem,    679 
9.  See  Instruclion$f  No.  4,  and 

Idem,    579 

JURORS. 

1.  On  a  trial  for  a  felonjr,  a  mem- 
ber of  the  grand  jury  which  found 
the  indictment  against  the  plaintiff, 
is  not  a  competent  juror. 

Dilwarth's  Case,    689 

2.  When  the  objection  to  the  juror 
may  be  taken.  See  Crimijial  Juris- 
diction  and  Proceedings^  No.  2,  3,  4,  5, 
and  Idem,    689 

JUSTICES. 

Justices  take  a  deposition  without  I 
authority ;  their  certificate  is  not  evi-  ' 
dence  of  the  facts  it  states.     I'nis  d- 
als,  V.  Charllon^s  admW  &  ah.  484 


3.  Legacies  charged  upon  land 
which  is  liable  for  debts  of  the  testa- 
tor binding  the  heirs,  are  to  bear  a 
proportion  of  the  debts  according  to 
the  relative  value  of  the  subjects. 

Idem,    628 

4.  The  legacies  being  payable  at 
the  death  of  a  life  tenant  of  the  land, 
and  the  remainder  in  the  land  being 
only  liable  for  the  legacies  and  for  the 
debts,  the  value  of  the  legacies  and 
the  remainder  in  the  land  at  the 
death  of  the  testator  is  to  be  ascer- 
tained, and  the  debts  are  to  be  appor- 
tioned upon  that  value.      Idem,    628 

5.  The  sum  which  at  compound  in- 
terest will  produce  the  amount  of  the 
legacy  at  the  death  of  the  life  tenant, 
is  the  present  value  of  the  legacy. 

Idem,    628 

LICENSES. 


LACHES  AND  LAPSE  OF  TIME.  !      See  Ordinariea,  pamm. 


1.  As  to  what  laches  will  deprive 
a  creditor  of  relief  against  the  estate 
of  a  deceased  partner,  see  Partners, 
No.  2,  3,  4, 5,  and 

Jackson^ s  admW  v.  King^s  admW  <t 
aU,  499 

2.  When  lapse  of  time  will  cure 
defects  in  title  to  real  estate.    See 

Vendor  and  Purchaser,  No.  4,  and 

Peers  v.  Harnett  &  others,    410 

3.  See  the  distinction  between  the 
legal  presumption  and  the  natural 
presumption  from  lapse  of  time.  Hut- 
sonpiller^s  admW  v.  Storer^s  admW,    679 

LE(UCIES  AND  LEGATEES. 

1.  Under  a  mutual  mistake  as  to 
the  proportion  of  the  debts  of  the 
testator  which  a  legatee  was  bound 
to  pay  to  the  executor,  the  legatee  as- 
signed the  legacy  to  the  executor  for 
Ahe  payment  of  the  amount  for  which 
she  was  supposed  to  be  liable.  The 
assignment  will  only  be  allowed  to 
stand  as  a  security  for  the  true  amount 
for  which  the  legatee  is  liable. 

Gaw  V.  Huffman,    628 

2.  The  legacy  not  being  payable 
until  the  termination  of  a  life  estate, 
and  the  legatee  being  very  needy  ;  on 
that  ground  also,  the  assignment  will 
be  allowed  only  as  a  security  for  the 
amount  due  from  the  legatee  to  the 
.executor.  Idem,    628 


LIEN. 


I      1.  For  the  lien  of  an  execution, 

I  see  Executions,  No.  1,  2,  and 

'  Puryear  v.  Taylor,    401 

2.  As  to  what  debts  due  from  the 

garnishee  an  attachment  at  law  ope- 

I  rates  upon,  see  Attachments,  No.  4,  5, 

j  and     Bait,  d:  Ohio  R.  R.  Co.  v.  GaUa- 

hue*s  adm^rs,  655 

LIMITATION— 0/  Estates. 

1.  Testator  gives  his  estate  to  bis 
I  wife  during  her  life ;  and  at  her  death 
it  Ls  to  be  equally  divided  amongst  all 
his  children.    '*  And  the  shares  of  his 
two  daughters  M  and  B  are  to  be  held 
by  them  during  their  natural  lives, 
and  no  longer,  and  then  equally  di- 
vided between  their  heirs  lawfullv 
begotten."    And  at  his  wife's  death 
I  his  lands  to  be  sold  and  the  proceeds 
I  divided    as   aforesaid.     The    words 
I  "  heirs  lawfully  begotten  "  are  words 
of  limitation ;  and  M  and  B  took  the 
I  whole  interest  in  their  shares  of  the 
[  estate.    Moore  d-  als,  v.  Brooks.       135 
I      2.  See  Husband  and  Wife,  No.  15,  and 
Xijon  V.  Rose,  trustee^    425 

LIMITATION-*S»ahil<'  of. 

i      1.  The  act.  Code,  ch.  149,  |  13,  p. 
593,  limiting  the  period  in  which  suits 
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may  be  brought  to  set  aside  convey- 
ances or  transfers  of  property  on  con- 
siderations not  deemed  valuable  in 
law,  does  not  apply  to  cases  of  actual 
fraud.    Snoddu  v.  Haskins  *t*  als,    363 

2.  See  Husband  and  Wife,  No.  11,  and 

Idem,    363 

3.  The  statute  of  limitations  to  judg- 
ments does  not  run  whilst  an  injunc- 
tion to  the  judgment  is  pending. 

HtUsonpuler*8  admW  v.  Storer*8 
admW,  579 

4.  The  statute  which  reouires  a 
judgment  to  be  revived  within  Gve 
years  after  the  death  of  the  defend- 
ant, does  not  apply  to  a  case  in  which 
the  ludgment  was  enjoined  for  the 
whole  period.  Ideniy    579 

5.  The  act,  Code,  ch.  186,  ?  13,  p. 
710,  directing  that  the  time  for  which 
the  right  to  sue  out  execution  on  a 
judgment  is  suspended  by  the  terms 
thereof  or  by  legal  process,  shall  be 
omitted  in  computing  the  limitation, 
applies  to  judgments  suspended  by 
injunction  at  the  time  the  act  went 
into  operation.  /dem,    579 

MANDAMUS. 

1.  In  carrying  out  the  provisions  of 
the  law  in  relation  to  sales  of  land  for 
taxes,  the  CJounty  court  acts  ministe- 
rially; and  if  it  refuses  to  act,  the 
remedy  is  not  by  appeal  but  by  man- 
daimuf.    Delaney  v.  Goddin,  266 

2.  It  seems  matidamus  is  the  proper 
remedy  to  be  restored  to  an  office  in 
a  bank.    Booker  v.  Younp  dt  als.    303 

3.  The  council  of  the  city  of  Wheel- 
ing cannot  be  compelled  by  manda- 
mm  to  grant  a  license  to  keep  an  or- 
dinary.   Siaht$  v.  YarnallSf  292 

4.  Where  a  license  is  granted  to 
commence  at  a  future  day,  a  manda- 
mus will  not  lie  against  the  proper 
officer  to  issue  it  before  that  day  ar- 
rives.   Jrfem,  292 

5.  In  a  case  of  this  kind  a  mandamus 
nisi  may  be  issued  in  the  first  in- 
stance, without  a  previous  rule  upon 
the  party  to  appear  and  show  cause 
against  it.    Idem,  292 

MORTGAGES. 

See  Equitable  Mortgages. 


MURDER. 

On  a  trial  for  murder,  the  necessity 
relied  on  to  justify  the  killing  must 
not  arise  out  of  the  prisoner's  own 
misconduct.     Vaiden*9  Case,  717 

NONRESIDENT. 

Who  is  A  nonresident  of  the  state, 
in  the  sense  of  the  attachment  law. 
See  Attachments,  No.  1,  and 

Clark  V.  Ward  d  als,    440 

NOTICE. 

What  is  a  sufficient  notice  to  take 
'a  deposition.  See  Depositions,  No.  4, 
and 

McGinnis  v.  Washington  Hall  As- 
I  sociation,  602 

ORDINARIES. 

1.  A  statute  requiring  a  license  to 
keep  a  cook-shop,  and  laying  a  tax 
upon  it,  is  not  in  conflict  with  and 
does  not  avoid,  an  ordinance  of  the 
city  of  Richmond  passed  in  pursu- 
ance of  its  charter,  prohibiting  or  re- 
stricting the  keeping  of  cook-shops 
by  free  negroes  withm  the  city. 

Mayo,  mayor,  v.  James,    17 

2.  By  an  ordinance  of  the  city  of 
j  Wheeling,  a  license  to  keep  an  ordi- 

I  nary  is  to  expire  and  be  of  no  further 
j  effect  on  the  1st  of  Majr  next  succeed- 
I  ing  the  date  thereof.    The  council 
having  in  April  granted  such  a  li- 
cense for  the  ensuing  year,  such  grant 
I  did  not  vest  in  the  party  to  whom  it 
was  granted,  any  absolute  or  vested 
right  to  such  license ;  but  the  right 
did  not  become  perfect  until  the  ac- 
tual emanation  of  the  license,  or  un- 
til the  1st  of  May  following. 

Sights  V.  Yarnalls,    292 

3.  By  the  same  ordinance  the  coun- 
I  cil  has  authority  to  annul  a  license 

actually  issued  under  its  order.    A 
fortiori,    it    may    rescind    an    order 
granting  a  license  before  the  Ist  of 
,  May,  which  has  not  issued. 

Idem,    292 

I      4.  A  ijarty  to  whom  such  license 

;  granted  in  April,  cannot  properly  ap- 

I  ply  for  a  ^nandamus  to  compel  the 

proper  officer  to  issue  it  before  the  Ist 

of  May;  and  therefore  the  pendency 
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of  such  mandamus  cannot  affect  the 
right  of  the  council  to  rescind  the  or- 
der granting  the  license  before  that 
time.  Idem,    292 

5.  The  council  being  authorized  by 
the  charter  of  the  city  to  assess  a  tax 
on  licenses  to  keep  ordinaries,  in  ad- 
dition to  the  state  tax,  it  was  compe- 
tent for  the  council  to  make  the  pay- 
ment of  the  tax  a  condition  prece- 
dent to  the  emanation  of  the  license. 

Idem,    292 

6.  The  council  having  by  an  ordi- 
nance assessed  a  tax  on  a  license  to 
keep  an  ordinary,  and  having  granted 
the  license  "  under  existing  rates  of 
taxation,''  such  grant  must  be  taken 
to  refer  not  only  to  the  state  tax,  but 
to  the  tax  imposed  by  the  council : 
and  to  require  the  payment  of  the 
latter  as  the  condition  of  the  right  to 
call  for  the  license.  Idem,    292 

7.  In  such  case,  though  the  tax  was 
unequal,  oppressive  and  illegal,  yet  as 
its  payment  was  a  condition  precedent 
to  the  emanation  of  the  license,  with- 
out the  performance  of  the  condition 
nothing  passed  under  the  grant :  And 
the  condition  cannot  be  separated 
from  the  grant  and  disregarded,  so  as 
to  render  the  grant  absolute  and  un- 
conditional. The  whole  must  be  taken 
together  and  accepted  or  refused. 

Idem,    292 

8.  By  the  charter  the  city  council 
has  power  to  refuse  a  license  to  keep 
an  ordinary ;  and  if  the  tax  laid  is 
unjust,  excessive  and  illegal,  it  is  in 
effect  the  exercise  of  this  power,  and 
for  all  legal  purposes  should  be  so  re- 
garded. And  the  exercise  of  this 
power  cannot  be  controlled  by  the 
Circuit  court  by  mandamus  or  other- 
wise. But  the  charter  authorizing  a 
party  to  whom  license  is  refused  to 
apply  to  the  County  court  of  Ohio 
county  for  it,  his  only  remedy  is  to 
apply  to  that  court.  Idem,    292 

9.  The  order  granting  the  license 
having  been  made  in  April,  if  the  tax 
then  imposed  was  illegal,  or  if  no  tax 
had  been  assessed  upon  it  at  the  time, 
it  was  competent  for  the  council,  at 
any  time  before  the  1st  of  May,  to 
modify  its  grant  by  requiring  the  pay- 
ment of  a  legal  tax,  in  lieu  of  that 
which  was  illegal,  or  to  supply  the 
omission  to  lay  a  tax  on  ordinaries. 
And  without  tne  payment  of  this  tax 
at  least  the  party  to  whom  the  license 


had  been  granted  had  no  ri^ht  to  de- 
nmnd  it  Idem,    292 

10.  Upon  a  mnndamus  nisi  sued  out 
by  the  party  to  whom  the  license  had 
been  granted  by  the  council,  against 
the  officer  whose  duty  it  is  to  issue 
the  license,  he  may  in  his  return  set 
up  the  ordinance  imposing  a  tax  upon 
licenses,  passed  since  the  order  grant- 
ing the  license.  Idem,    292 

11.  In  a  case  of  this  kind  a  manda- 
mus nisi  may  be  issued  in  the  first  in- 
stance, without  a  previous  rule  upon 
the  party  to  show  cause  against  it. 

Idem,    292 
PARTIES. 

1.  All  persons  having  an  interest  or 
color  of  interest  in  the  residuum  of  an 
estate,  must  be  parties  to  a  suit  in 
which  the  court  is  to  decide  upon  the 
construction  of  the  will  affecting  that 
residuum. 

Osborne  <&  aU,  v.  Taylor's  adni*r 
(Seals,  117 

2.  When  slaves  may  be  parties  to 
a  suit.    See  Slaves^  No.  4,  and 

Idem,    117 

3.  In  a  bill  by  a  residuarj^  legatee 
against  the  administrator  with  the 
will  annexed,  who  is  insolvent,  and 
his  sureties  T  and  H,  C  the  son  of  T 
has  received  assignments  of  a  num- 
ber of  the  legacies,  claiming  them  as 
his  own ;  but  H  insists  they  belone  to 
T,  and  were  purchased  at  a  large  dis- 
count, the  benefit  of  which  he  claims. 
H  insists  further  that  C  shall  not  be 
paid  these  legacies  until  T  or  T  and 
C  shall  file  a  cross-bill  a^inst  him, 
and  thus  give  an  opportunitv  to  con- 
test Cs  right.  If  Cf  IS  not  entitled  to 
the  legacies,  he  is  entitled  to  compen- 
sation for  purchasing  them  up.  C  is 
a  proper  party  defendant  tathe  origi- 
nal bill,  to  have  his  right  to  the  le^- 
cies  settled.  And  T  and  C  havmg 
filed  a  cross-bill  against  H,  setting  up 
C's  right  to  the  legacies,  H  cannot  ob- 
ject to  it  at  the  hearing,  after  having 
insisted  on  it.  And  if  C  is  held  not 
entitled  to  the  legacies,  he  should  be 
allowed  compensation  for  purchasing 
them. 

W.  &  a.  Tart  V.  Ravemcrofi  <j£r 

als.  642 

Same    v.    Hendricks'    adm'r    <t* 

als,  642 

4.  A  caveat  is  revived  in  the  name 
of  the  executor  of  the  caveator,  who 
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is  directed  to  sell  the  land, and  of  the  ' 
legatees  of  the  proceeds  of  sale ;  and 
no  objection  is  taken  thereto  until  | 
after  the  verdict :  The  executor  being  ! 
the  proper  party,  the  irregularity  of 
joining  the  others  with  him  will  then  I 
oe  disregarded. 

CanUhers  <S:  cU,  v.  Eldridgeh  ex*  or 
&  als.  670  I 

PARTITION. 

1.  Upon  a  bill  for  partition  of  land.  ' 
as  a  general  rule,  the  share  of  each 
parcener  should  be  assigned  to  him 
in  severalty.    And  if  from  the  condi-  i 
tion  of  the  subject  or  the  parties,  it  is 
proper  to  pursue  a  different  course, 
the  facts  justifying  a  departure  from 
the  rule  should, at  least  where  infants 
are  concerned,  be  disclosed  by  the  re-  i 
port,  or  otherwise  appear,  to  enable 
the  court  to  judge  whether  or  not 
their  interests  will  be  injuriously  af- 
fected. Curtis  V.  Snead  cC*  uU.    260 

2.  Where  the  same  parties  are  en- 
titled to  lands  derived  from  their 
father,  and  also  to  lands  derived  from 
their  mother,  and  some  or  all  of  them 
are  infants,  if  these  lands  are  blended 
in  the  division,  it  must  appear  to  the  I 
court  that  the  interest  of  the  parties 
in  general  will  be  promoted  by  this 
mode  of  partition,  to  enable  the  court 
to  protect  the  rights  of  the  infants,      i 

Idem,    260 

3.  Where  the  widow  of  the  person 
who  died  seized  of  the  lands  of 
which  partition  is  sought,  is  alive  and 
entitled  to  dower,  she  should  be  a 
party  to  the  suit:  and  her  dower 
should  be  assigned  to  her,  and  par- 
tition made  of  the  residue.  And  it 
is  error  to  proceed  in  her  absence, 
and  make  partition  of  the  land  sub- 
ject to  her  right  of  dower.  Idemy    260 

PARTNERS. 

1.  See  Husband  and  Wiffj  No.  4,  and 

Penn  v.  Whitehead Sy    74  I 

2.  Tlie  creditor  of  a  partnership 
may  lose  his  remedy  agamst  the  es- 
tate of  the  deceased  partner  by  his 
laches  in  prosecuting  his  claim  against 
the  surviving  partner.  Jackson^s  admW 
V.  King^s  admW  &  ais,  499  ' 

3.  In  such  case  there  is  no  definite 
and  fixed  rule  by  which  to  measure 
the  delay  and  neglect  which  will  de-  , 


prive  the  creditor  of  his  remedy 
against  the  estate  of  the  deceased 
partner.  Each  case  must  stand  on 
its  own  circumstances  and  be  judged 
by  them.  Idem,    499 

4.  In  such  case,  whilst  the  creditor 
may  not  be  held  to  adopt  a  very 
rigorous  course,  nor  to  exercise  the 
utmost  possible  diligence,  at  least  he 
may  be  required  within  a  reasonable 
time  to  place  the  debt  in  the  ordinary 
channels  of  collection,  and  to  give  it 
that  attention  during  its  progress 
which  may  render  it  probable  that  in 
the  natural  course  the  money  may  be 
made,  and  the  estate  of  the  deceased 
partner  thus  saved  harmless. 

Idem,    499 

5.  Where  the  creditor  fails  bona 
fide  to  use  ordinary  or  reasonable 
diligence  to  collect  his  debt,  or  where 
measures  have  been  taken  to  compel 
payment  from  the  surviving  partner, 
and  there  has  been  gross  and  unac- 
countable delay  in  the  proceedings 
adopted,  and  it  is  palpable  that  the 
consequences  of  such  delay  have  been 
to  cast  upon  the  estate  of  the  de- 
ceased partner  a  debt  which  might 
certainly  have  been  obtained  from 
the  surviving  partner,  and  which  it 
was  his  duty  to  pay,  this  is  such 
laches  as  will  forbid  a* court  of  equity 
to  lend  its  aid  to  subject  the  estate  of 
a  deceased  partner.  Idem,    499 

PAYMENTS. 

1.  See  Executors  and  Administrators^ 
No.  2,  and 

CorbeWs  ex' or  v.  Zelnff  &  als.    226 

2.  See  Vendors  and  Purchasers,  No. 
6,  and         Peers  v.  Bainiett  d  als.    410 

PERPETUITIES. 

The  doctrine  of  perpetuities  appli- 
cable to  bequests  of  personal  chattels, 
does  not  apply  to  the  bequest  of  free- 
dom to  a  slave. 

Wood  V.  Humphreys,    333 

PLEADING. 

1.  A  plea  that  the  plaintiffs  are  an 
unchartered  banking  company,  and 
as  such  discounted  the  note  declared 
on,  or  a  plea  that  the  consideration 
of  the  note  was  the  bank  paper  of 
such  unchartered  banking  company, 


758 


INDEX. 


is  a  good  defense,  and  the  plea  need 
not  conclude  as  against  the  form  of 
the  statute.  Hamtramck  v.  Selden^ 
Withers  &  Co,  28 

2.  A  bond  is  for  the  payment  of 
money,  '*  which  sum  may  be  dis- 
charged in  bonds  due  on  good  solvent 
men  living  in  the  county  of  R."  In 
debt  on  this  bond,  it  is  not  necessary 
to  notice  the  provision  as  to  the  pay- 
ment of  the  money  in  the  declara- 
tion. BiUcfier  v.  Carliley    520 

PRACTICE  AT  COMMON  LAW. 

1.  When  the  appellate  court  will 
send  the  cause  back  with  leave  to 
amend  the  pleadings.  See  Appellate 
Courty  No.  1,  and  Hamtramck  v.  Sclden, 
Withers  d  Co.  28 

2.  An  entry  that  the  defendant  re- 
linquishing his  plea  of  payment,  saith 
he  cannot  gainsav  the  plaintift''8  ac- 
tion for  the  sum  of,  &c.and  judgment 
accordingly,  is  a  judgment  by  confes- 
sion, and  releascH  all  previous  errors 
in  the  pToceedings  in  the  cause. 

Richardson^ s  e.v'j-  &  al.  v.  Jones f    58 

3.  In  an  action  of  debt  ajrainst  two, 
one  dies,  and  the  suit  is  revived 
against  his  executrix ;  and  then  she 
and  the  other  defendant  give  separate 
confessions  of  judgments,  and  a  sep- 
arate judgment  is  entered  against 
each.    This  is  not  error.       Idenij    53 

4.  See  InsfrudionSf  No.  1,  3,  4,  and 
Ilnneff  <fe  al.  v.  Epes.  153 

Green  db  als.  v.  ('rain  cfc  als.       252 

Hutsonpiller^s  adnVr  v.  Stover's 

adni'r,  579 

5.  In  an  action  of  debt  the  common 
order  is  confirmed  at  rules  irregu- 
larly, the  defendant  having  pleaded 
as  to  a  part  of  the  plaintiff  *s  demand. 
This  irregularity  cannot  be  corrected 
at  rules.  SouthaWs  adm^r  v.  Exchange 
Bank  of  Va.  312 

6.  An  irregularity  committed  at 
rules  may  be  corrected  at  the  next 
term  of  the  court ;  and  the  plaintiff 
may  be  allowed  to  withdraw  a  defec- 
tive replication  and  reply  ;  and  if  the 
plea  filed  at  rules  does  not  go  to  the 
whole  demand,  he  may  sign  judgment 
for  so  much  as  is  not  covered  by  the 
plea.  Idem,    312 

7.  In  such  case  the  defendant  is 
entitled  to  a  continuance  of  the  cause 
as  of  right,  if  he  demands  it.  But  if 
instead  of  asking  for  a  continuance, 


he  asks  that  the  cause  may  be  sent  to 
rules,  and  excepts  because  his  motion 
is  overruled,  the  appellate  court  can- 
not reverse  the  judgment,  because  the 
court  required  him  to  proceed  to 
trial.  Idem,    S12 

8.  Where  suit  for  freedom  brought 
in  wrong  county,  when  and  how  court 
will  correct  it  See  Slaves*,  No.  11, 12, 
and  Ratcliff  v.  PoUy  d:  als.  528 

9.  Under  what  circumstances  it  is 
error  to  refuse  to  continue  a  cause. 
Fiott  (k  als.  v.  The  Commonwealth,    564 

10.  In  a  common  law  attachment^ 
the  garnishee  is  only  bound  to  pay 
the  debt  he  owes  upon  getting  a  re- 
lease under  seal  from  all  claims  aris- 
ing under  the  contract.  The  com- 
mon law  court  has  no  authority  to 
make  its  judgment  against  the  garni- 
shee operate  as  a  release  under  seal. 

Bali,  tl-  Ohio  R.  R.  Co.  v.  McVuUmfgh 
ii'  Co.  595 

11 .  Where  a  jury  is  dispenseii  with,, 
and  the  court  tries  the  cause,  an  ex- 
ception to  the  judgment  of  the  court 
as  being  contrary  to  the  evidence,, 
must  be  framed  as  is  an  exception  for 
the  refusal  of  the  court  to  grant  a 
new  trial  on  the  same  ground. 

Pryor  v.  Knhn,    615 

12.  When  <lep6sition  may  be  ob- 
jected to.    See  Depositions,  No.  2,  and 

Vnis  &  als.  v.   Charlton^ s  adm'r  d* 
•    als.  484 

13.  See  Evidence,  No.  11,  12,  and 
Id^m,  4M 

PRACTICE  IN  CHANCERY. 

1.  A  ground    which    existed  and 
was  known  to  a  party  before  a  decree,.  • 
is  not  ground  for  a  bill  of  review. 
Snckley^s  admW  v.  Rotchford  ct*  ah.    60 

2.  See  Creditor  and  Debtor,  No.  2,  3, 
and  Idem,    60 

3.  A  rule  of  practice  prescribed  by 
the  Supreme  court  of  the  U.  S.  which 
is  in  conflict  with  an  act  of  congress, 
is  void.  Idem,    60 

4.  Upon  motion  to  dissolve  an  in- 
junction in  vacation,  it  is  overruled. 
The  court  may  proceed  to  appoint  a  re- 
ceiver to  sell  and  collect  the  property 
and  debts.      Perm  v.  Whiteheads,    74 

5.  But  court  may  not  direct  the  re- 
ceiver to  pay  debts  for  which  the 
property  is  primarily  bound;  but 
they  should  be  reported  on  by  a 
commissioner.  Man,    74 
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6.  How  partition  should  be  made. 
See  PartUiorif  and  Curtis  v,  Snead  dc 

ah.  260 

7.  It  is  not  the  duty  of  the  court 
to  advise  a  party  as  to  the  sufficiency 
of  his  proof.  As  to  that  he  must 
judge  for  himself  before  going  to  a 
bearing  of  his  cause. 

Winston  V.  Starke  &  ah,    317 

8.  If  a  party  has  doubt  about  the 
admissibility  of  his  proof  when  ob- 
jected to,  he  may  bring  the  question 
before  the  court,  and  have  it  decideti 
before  proing  to  a  hearing.  Idem,    317 

9.  A  court  of  eouity  will  not  de- 
cree a  sale  of  land  for  pavment  of 
purchase  money,  whilst  there  is  a 
cloud  upon  the  litle.  But  if  the  cloud 
is  removed  before  the  hearinjr,  the 
vendor  is  entitled  to  a  decree  for  the 
sale.  Peers  v.  Barnett  d-  ah,    410 

10.  Although  at  the  time  of  filing 
such  bill  the  defects  in  the  title 
would  forbid  the  sale  of  the  land, 
yet  the  lapse  of  time  and  uninter- 
rupted possession  by  the  vendee  un- 
der the  deed,  the  absence  of  anv  sug- 
gestion of  disturbance  or  of  tlie  as- 
sertion of  any  adverse  claim  during 
the  long  pendency  of  the  suit,  may 

Suiet  the  vendee's  title,  and  cui*e  the 
efects  thereof:  And  a  decree  for  the 
sale  may  be  proper.  Idem,    410 

11.  In  such  case,  as  the  vendee  was 
not  in  default  when  the  suit  was 
commenced,  he  is  entitled  to  a  decree 
for  his  costs.  '    Idem,    410 

12.  The  vendee  claims  a  credit  for 
payments  and  offsets  against  the  pur- 
chase money,  and  a  commissioner  is 
directed  to  state  an  account  of  them ; 
but  he  contumaciously  refuses  to  pre- 
sent his  vouchers  and  evidence  before 
the  commissioner,  but  when  the  re- 
port is  returned  files  exceptions  to  it. 
Though  it  is  probable  he  may  be  en- 
titled to  some  credits  not  allowed  him, 
yet  having  refused  to  submit  them  to 
the  commissioner  where  they  might 
have  been  properly  investigated,  they 
will  not  be  allowed.  Hem,    410 

13.  As  to  the  proceedings  in  suits 
for  sale  of  infanta'  lands,  see  Infants, 
No.  1,  and 

Hughes  dt  icife  v.  Johnston,    479 

PRINCIPAL  AND  AGENT. 

1.  To  prove  the  authority  of  an 
agent,  the  parol  directions  of  the  prin- 


I  cipal  to  him  may  be  given  in  evi- 
dence. Lunsford  v.  Smith,    564 

!  2.  The  statements  of  a  division 
engineer  of  a  railroad  company  as  to 

!  the  indebtedness  of  the  company  to 
a  defendant  in  an  attachment,  where 
the  railroad  company  was  summoned 
as  a  garnishee,  are  not  evidence 
against  the  company,  it  not  appear- 
ing that  he  was  the  agent  of  the  com- 
pany having  authority  on  this  sub- 
ject, or  that  at  the  time  of  making 

I  the  statements  he  was  enjiaged  as 
agent  about  the  business  referred  to, 
so  as  to  make  his  statements  a  part  of 
the  transaction,  and  explaining  the 
nature  thereof. 

Bali.  <fe  Ohio  R.  R.  Co,  v.  Galhhne's 
admWs,  ()55 


PRINCIPAL  AND  SURETY. 

1.  See  Contracts,  No.  1,  and 

Young  V.  Thueatt  ct*  ah.     I 

2.  See  Executors  and  Admi)ustratorSf 
No.  2,  and 

CorheWs  e.r'or  v.  Zcluff  rf*  ah.    226 

3.  There  is  principal  and  surety  in 
a  bond,  and  the  principal  conveys 
land  to  the  surety  in  consideration 
that  the  surety  will  pay  the  debt. 
This  does  not  convert  thesuretv  into 
the  principal  and  the  principal  into 
the  surety  in  respect  to  the  creditor, 
so  that  the  orijrinal  principal  mav  be 
released  by  the  dealing  of  tne  creditor 
with  the  original  surety. 

WtJIinm  S:  Mary  College  v.  Powell 
d-  ah.  '  372 

4.  One  of  twoHuretiesof  anins^olvent 
administrator  purchases  up  lejiacies 
for  which  the  sureties  are  bound,  at 
a  discount.  He  shall  only  charge  his 
cosurety  for  his  i)roj>ortion  of  what 
he  paid  for  the  legacies,  and  of  the 
expenses  of  purchai?ing  them. 
W.  &  C.  Tarr  v.  Rarencroft  d'  ah.  (542 
Same  v.  Hendricks'  adm'r  d'  ah.      (>42 


PROBAT. 
See  Administration. 

PROCEEDINGS  IN  REM. 


See  Frauds,  No.  2,  and 

Winston  v.  Starke  dc  ah. 
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PROHIBITION. 

1.  The  mayor  of  the  city  of  Rich- 
mond has  authority  to  try  cases  in 
which  a  party  is  prosecuted  tor  the 
violation  of  a  city  ordinance.  Qu.ere  : 
Whether  in  sucfi  a  case  a  prohibition 
will  lie  to  his  proceeding  to  try  the 
case,  on  the  ground  that  the  ordinance 
is  in  conflict  with  an  act  of  the  gen- 
eral assembly :  And  it  seems  it  will 
not.  Mayo,  mayor,  v.  JameSy    17 

2.  For  the  mode  of  proceeding  in 
the  case  of  prohibition,  see  the  opin- 
ion of  MoxcuRE,  J.  Idem,    17 

3.  There  must  be  a  rule  to  show 
cause  why  the  prohibition  should  not 
issue,  before  the  writ  is  issued. 

Idem,    1 7 

4.  This  rule  to  show  cause  operates 
as  a  prohibition  until  the  further 
action  of  the  court.  Idem,    17 

PURCHASER  FOR   VALUE. 

Widow  as  to  her  jK)rtion  of  her  hus- 
band's personal  estate,  is  not  a  pur- 
chaser for  value. 

Snoddy  v.  Ilaskim  ct  ah.    363 

RECEIVER. 

A  judge  having  authority  to  hear 
motions  to  dissolve  injunctions  in 
vacation,  that  carries  with  it  the 
power  in  vacation  to  appoint  a  re- 
ceiver, where  one  is  necessary. 

Pnw  v.  Whiteheads,     74 

RELEASE. 

See  Kri deuce,  No.  (>,  and 

Vnis  iSc  als.  v.  Charlton^ »  admW  <1* 
aU,  484 

SALE  OF  INFANTS'  LAND. 

See  Infants,  No.  1,  and 

Hughes  <t*  leife  v.  Johnston,    479 

SECURITIES. 

When  an  as.signnient  of  a  legacy 
will  be  held  only  as  a  security.  See 
Legacies  and  Legatees,  No.  1,  2,  and 

Gaw  v.  Huffman,    628 

SETTLEMENTS. 

1.  As  to  proof  of  the  consideration 


i  of  a  post  nuptial  settlement,  see  Has- 
!  hand  and  Wife,  No.  13,  and 

William  and  Mary  College  v.  Powell 

d-als.  372 

'      2.  See  Trusts  and  Trustees,  No.  4,  and 

Nixon  V.  Rose,  trustee,    426 

SHERIFF. 

See  Administration. 

SLAVES. 

1.  Administrator  with  the  will  an- 
nexed having  in  his  possession  slaves 
of  his  testator,  and  being  in  doubt 
whether  they  are  emanciimted  by  the 

j  will,  may  come  into  equitjr  making 
the  legatees  and  next  of  kin  of  the 

t  testator  jwirties,  and  ask  the  court  to 
construe  the  will.    And  in  this  suit, 

I  the  court  being  of  opinion  tliat  the 
slaves  are  emancipated  by  the  will, 
may  decree  in  their  favor'and  direct 
that  they  be  freed. 

I  Osborne  d'  als.  v.  Taylor's  admW  & 

als.  '  117 

2.  Testator  bequeaths  the  whole  of 
his  slaves  not  befoi-e  disposed  of,  to 
trusteesforthe useof  J  for  ner  life,and 

'  directs  that  at  her  death,  the  slaves 
embraced  in  this  clause  of  the  will  be 
emancipate*!.  But  should  they  or  any 
of  them  prefer  remaining  in  this  state, 
they  can  do  so  by  choosing  masters 
to  serve  during  'life  of  the  person 

I  chosen;  and 'then  they  are  to  have 
the  option  of  freedom  or  slavery  by 
making  a  second  choice.    Held: 
Ist.    The  slaves  are  emancif)ated, 

I  and  the  condition  is  repugnant  and 

void.  Llem,     117 

2d.  The  slaves  born  during  the  life 

of  J  are  emanciimted.         Idem,    117 

3.  The  administmtor  having  filed 
his  bill  after  the  death  of  J,  when 
there  were  no  debts  of  testator,  and 
having  submitted  the  slaves  to  the 
control  of  the  court ;  and  they  having 
been  hired  out  by  him  under  the 
direction  of  the  court,  during  the  pen- 
dency of  the  suit ;  thev  are  entitled  to 
have  their  hires:  And  this  especially 
as  though  the  bill  was  filed  before  the 
act  of  1850,  ch.  li)6,  ?  8,  p.  465,  it  was 
not  decided  until  alter  that  act  went 
into  oi)eration.  Idem,    117 

4.  In  such  suit  it  is  no  objection 
I  that  the  slaves  are  parties.   Idem,  117 

I      5.    The   doctrine   of   f)erpetuitie8 


INDEX. 


761 


applicable  to  bequests  of  personal 
cbattels,  does  not  apply  to  a  bequest 
of  freedom  to  a  slave. 

Wood  V.  Humphreys,    333  I 

6.  Testator  by  his  will  directs  that 
a  female  slave  Nancy  shall  be  freed  at  i 
the  end  of  twenty  years  from  his  | 
death.  And  he  then  directs  that  if 
she  shall  have  children  whilst  she 
continues  in  servitude,  **  the  children 
shall  serve  until  they  shall  become  of 
the  age  of  thirty-one  years,  and  no 
longer ;  and  so  on  until  they  shall  be- 
come free."  With  in  the  twenty  years 
Nancy  has  a  child  J ;  and  before  J  is 
thirty-one  she  has  a  child  M.  At  the 
age  of  thirty-one  M  is  entitled  to  her 
freedom.  Idenij    333 

7.  The  principle  of  the  case  of 
Maria  v.  Snrhaughy  2  Rand.  228,  recog- 
nized and  affirmed. 

Taylor  v.  CuUins,    394 

8.  Testator  gives  all  his  estate  to  his 
two  daughters  for  life,  or  until  they 
marry;  and  directs  that  his  slaves 
whom  he  names,  shall  be  free  on  the 
happening  of  either  event.  And  he 
gives  them  all  the  property  which 
should  then  remain.  One  of  the 
slaves  has  a  child  and  dies  during  the 
lifetime  of  the  daughters.  The  child 
is  not  freed  by  the  will,  but  is  em- 
braced in  the  bequest  to  the  slaves: 
And  by  the  act  of  March  loth,  1832, 
Sup.  Rev.  Code,  p.  246,  the  bequest  of 
the  child  to  the  emancipated  slaves 
is  void.  Ideniy    394 

9.  Suits  for  freedom  must  be 
brought  in  one  of  the  courts  of  the 
county  or  corporation  in  which  the 
party  suing  is  detained  in  custody  by 
the  person  having  him  in  custDdy. 

Ratcliff  V.  Polly  &  als.    528 

10.  Where  a  person  having  persons 
of  color  in  custody  claiming  tnem  as 
slaves,  resides  in  one  county;  and 
brin^  them  into  another  county  in 
obedience  to  a  writ  of  habeas  corpus 
sued  out  for  them,  this  is  not  sucn  a 
detention  of  them  in  this  last  county 
as  will  give  the  courts  thereof  juris- 
diction of  a  suit  instituted  by  them 
there  for  their  freedom :  And  this 
especially  if  the  resort  to  the  writ  of 
habeas  corpus  was  a  contrivance  to  give 
jurisdiction  of  the  case  to  the  courts 
of  the  county  to  which  they  are  so 
brought.  Id£jny    528 

11.  In  such  a  case  the  court  should 
dismiss  the  suit  upon  the  motion  of 

Vol.  XII— 96 


the  defendant.  And  a  rule  upon  the 
plaintifiGs  to  show  cause  why  tae  suit 
should  not  be  dismissed,  is  a  proper 
mode  by  which  to  raise  the  question 
of  jurisdiction.  Idem,    528 

12.  Though  the  petition  of  the  pau- 
pers and  the  warrant  of  the  justice 
are  returned  into  court  at  one  term, 
when  one  of  the  claimants  enters 
himself  a  party,  and  the  cause  is  then 
continued;  and  though  depositions 
are  taken  by  consent  to  be  read  on 
the  trial,  before  the  next  term,  yet  no 
summons  having  been  ser\*ed  on  the 
person  in  whose  custodv  the  paupers 
were,  he  having  entered  himself  a 
party  at  the  next  term,  may  then 
have  the  suit  dismissed  for  want  of 
jurisdiction :  And  it  will  be  dismissed 
as  to  both  defendants.        Idern,    528 

13.  A  master  may  give  a  general 
written  consent  to  the  purchase  by 
his  slaves  of  ardent  spirits  of  a  par- 
ticular person ;  which  will  be  valid  to 
protect  the  seller  from  incurring  the 
penalties  prescribed  by  the  act,  Code, 
ch.  104,  ?  1,  p.  459. 

Johnwn^s  Case,  714 
Gary's  Case,  714 
Pankey's  Case,     714 

14.  As  to  the  responsibility  of  the 
hirer  of  slaves  for  their  loss,  whilst 
employed  in  violation  of  the  contract 
of  hinng,  see  Bailment,  and 

Harvey  d'  als.  v.  Epes,    153 

SPECIFIC  PERFORMANCE. 

1.  A  court  of  equity  will  not  decree 
the  specific  performance  of  a  contract 
by  a  husband  and  wife  for  the  sale  of 
the  wife's  land,  at  the  suit  of  the  ven- 
dee ;  the  wife  refusing  to  execute  the 
contract.       Clarke  <&  als.  v.  Peins,    98 

2.  Nor  will  the  court  compel  the 
husband  to  convey  his  life  estate  to 
the  vendee,  with  compensation  for 
the  failure  of  the  wife  to  convey  her 
interest  in  the  land.  Idem,    98 

3.  The  wife  being  one  of  three 
equal  joint  owners  of  the  land,  and 
they  and  the  husband  having  united 
in  the  sale ;  though  the  husband  and 
wife  will  not  be  compelled  to  execute 
the  contract  on  their  part,  the  other 
joint  owners  will  be  compelled  to  con- 
vey their  undivided  interests  upon 
the  payment  by  the  vendee  of  their 
shares  of  the  purchase  money. 

Idem,    98 
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4.  Thecase  distinguished  from  ^oi* 
ley  V.  James,  11  Gratt.  468.    Idan,    98 

STATUTES. 

1.  The  act,  Ck)de,  ch.  181,  §  1,  5,  p. 
681,  in  relation  to  amendments,  con- 
strued in 

Rlchardson^s  ejc*x  <&  aL  v.  Jones,     53 

2.  The  act,  Coile,  ch.  130,  J  10,  p. 
542,  in  relation  to  committing  estates 
to  sheriffs,  construed  in 

JIutcheson,  sheriff,  admW  dec,  v. 
Priddy,  85 

3.  The  act,  Code,  ch.  37,  |  15,  in  re- 
lation to  proceedings  on  sales  of  land 
for  taxes,  construed  in 

Delaneu  v.  Goddin,    266 

4.  The  act  of  1840,  Sess.  Acts,  ch. 
55,  p.  47,  in  relation  to  recording  pa- 
pers biyned  in  the  clerk's  office,  con- 
strued in 

Taliaferro  <f?  als.  v.  Pryor,    277 

5.  The  act,  Code,  ch.  16,  ?  17^  in  re- 
lation to  the  election  of  pubhc  offi- 
cers, construed  in 

Booker  v.  Young  <k  als.    303 

6.  The  act,  Code,  ch.  171,  I  51,  p. 
653,  in  relation  to  the  control  of  the 
court  over  proceedings  at  rules,  con- 
strued in 

SoitthaWs  admW  v.  Krrhnnge  Bank 
of   la.    •  312 

7.  The  act.  Code,  ch.  149,  §  13,  p. 
593,  in  relation  to  limitation  of  suits 
to  set  aside  conveyances  on  conside- 
rations not  deemed  valuable  in  law, 
construed  in 

Sn'oddtf  V.  Hasknns  db  als.    363 

8.  The  act,  Code,  ch.  188,  §  3,  4,  p. 
717,  in  relation  to  the  lien  of  a  Ji.  fa. 
construed  in    Pnryear  v.  Taiflor,    401 

9.  The  act.  Code,  ch.  186,  §  13,  p. 
710,  in  relation  to  the  time  of  suing 
out  execution  on  judgments  suspend- 
ed, &c.  construed  in 

HufitonpiUer's  ndinW  v.  Stover's 
admr,  579 

10.  The  act.  Code,  ch.  163,  I  9,  p. 
620,  in  relation  to  dispensing  with  a 
jury  trial,  construed  in 

Pryor  v.  Kuhn,    615 

11.  The  act.  Code,  ch.  151,  ?  2,  p. 
601,  in  relation  to  attachments,  con- 
strued in 

BaU.  &  Ohio  R  R.  Co.  v.  GalUt- 
hit's  admWs,  655 

12.  The  act,  Code,  ch.  162,  i  4,  p. 
628,  in  relation  to  exceptions  to  jurors, 
construed  in         Dil worth* s  Case,    689 


13.  The  act,  Code,  ch.  104,  {  1,  p. 
469,  in  relation  to  selling  to  Blaves, 
construed  in         Johnson's  Case,    714 

SUBSTITUTKXN'. 

See  Executors  dt  Administrators,  No. 
3,  4,  5,  6,  7,  8,  9,  and 

Gaw  V.  Hvffinan,    628 

SUITS  FOR  FREEDOM. 

See  Slat^,  No.  9, 10, 11, 12,  and 

Ratcliff  y.  PoUy  <i' ah.    528 

SURETIES. 

See  Principal  and  Surety. 

TAX  SALES. 

1.  The  County  court,  in  oassing 
upon  any  question  under  the  act, 
CodCj  ch.  37,  i  15,  is  invested  with  no 
judicial  power,  but  acts  in  a  capacity 
purely  ministerial :  And  in  deter- 
mining whether  or  not  it  will  order  a 
report  of  a  surveyor  therein  required, 
to  be  recorded,  is  restrictetl  to  the 
consideration  of  obiections  to  the  re- 
port, and  has  no  ri^ht  to  look  beyond 
the  return  of  tlie  list  of  sales  by  the 
sheriff  required  by  §  11  of  said  chap- 
ter. Delaney  v.  Goddin,    266 

2.  In  such  a  case,  it  is  the  duty  of 
the  court  to  see  whether  the  said"  re- 
[>ort  is  in  conformity  with  the  provi- 
sions of  said  section  15,  requiring  it 
to  specify  the  metes  and  bounds  of 
the  land  sold,  and  the  names  of  the 
owners  of  the  adjoining  tracts,  and  to 

{jive  such  other  description  of  the 
and  sold  as  will  identify  the  same. 
And  in.onler  to  the  discharge  of  that 
duty,  no  enquiry  into  the  regularity 
or  validity  of  tne  previous  proceed- 
ings is  necessary  or  proper. 

Idem,     266 

3.  In  such  a  case,  upon  a  motion 
by  the  purchaser  to  oraer  the  report 
of  the  surveyor  to  be  recorded,  the 
County  court  not  acting  judicially, 
has  no  authority  to  render  a  judg- 
ment overruling  the  motion  with 
costs.  Idem,    266 

4.  If  a  County  court  renders  such 
a  judgment,  upon  appeal  to  the  Cir- 
cuit court,  that  court  should  simply 
reverse  the  judgment  with  costs ;  but 
should  not  proceed  to  order  that  the 
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report  of  the  surveyor  should  be  re-  ; 
corded :    The  error  of  the  County  j 
court  in  refusing  to  order  the  report  I 
to  be  recorded,  can  only  be  corrected 
by  mcmdamus,  and  not  by  writ  of 
error  or  supersedeas.  Idem,    266 

I 
TROVER.  i 

See  Bailment, 

TRUSTS  AND  TRUSTEES. 

1.  Though  a  conveyance  by  a  hus-  ' 
band  in  trust  for  his  wife  is  declared  i 
fraudulent  and  void  as  to  creditors  at  ' 
the  suit  of  one  cre<litor,  this  cannot 
be  relied  on  by  another  creditor  in 
another  suit,  but  he  must  charge  the 
fraud ;  and  if  it  is  put  in  issue  by  the 
answer,  he  must  prove  it. 

Whiston  V  Starke  d*  als.    317 

2..  In  such  case  the  plaintiff  not 
having  been  a  party  to  the  first  suit, 
the  record  thereof  is  not  competent 
evidence  to  establish  the  fraud. 

Idem,    317 

3.  See  Frauds,  No.  1,  2,  and  | 

Idem,    317 

4.  Testatrix  bequeaths  slaves  to  A, 
B  and  C  jointly,  upon  the  following  , 
trust :    To  be  field  by  them  in  trust 
for  the  benefit  of  her  daughter  E,  (a 
married  woman,)  or  her  heirs.    And  , 
as  it  is  my  wish  to  guard  in  the  most 
ample  manner  against  the  imprudent  i 
sale  or  other  disposition  of  the  afore-  ' 
said  property,  durincr  the  natural  life 
of  E,  it  IS  hereby  wholly  and  solely 
confided    to    the   discretion  of  the 
aforesaid  trustees  A,  B  and  C,  in  what 
manner  the  said  E  shall  receive  and 
enjoy  the  profits  arising  from  the  ' 
hires   or   other    disposition    of  the 
slaves  aforesaid.    And  in  the  event 
of  the  death  of  E  without  heirs  of  | 
her  body,  then   all  the  slaves  and 
their  increase  to  B.    Held  : 

1st.  E  took  an  absolute  interest  in  I 
the  slaves;  and  the  bequest  over  is 
void.  yUon  v.  Rose,  trustee,    425 

2d.  That  it  is  a  bequest  to  the  sepa-  i 
rate  use  of  E.  Idem,    425 

3d.  That  E  separately   or  jointly 
with  her  husband,  had  no  power  to  i 
alienate  the  slaves  during  her  cover-  i 
ture.  Idem,    425  | 

4th.  That  the  trustees  may  permit 
E  and  her  husband  to  take  posses-  i 


sion  of  the  slaves,  and  thus  enjoy  the 
profits  of  them.  Idem,    425 

5th.  Two  of  the  trustees  having 
died  since  the  death  of  the  testatrix, 
the  legal  title  survived  to  the  third  ; 
and  he  may  maintain  an  action  to  re- 
cover one  of  the  slaves  which  had 
been  sold  by  the  son  in  law  of  E, 
with  her  consent.  Idem,    425 

5.  When  deed  of  trust  fraudulent 
per  se.  See  Conveyances — Fraudulent, 
No.  2.  and 

Addington  v.  Etheridge,  coroner,    436 

6.  A  trustee  sells  land  and  bids  it  in 
for  the  creditor,  but  no  conveyance  or 
memorandum  in  writing  of  the  pur- 
chase is  made,  nor  is  possession  taken ; 
but  the  possession  remains  in  the 
former  owner  under  an  agreement,  as 
it  is  said,  with  the  trustee,  who  is  also 
the  agent  of  the  creditor,  that  the 
said  owner  shall  take  it  at  Ihe  bid. 
The  purchase  is  not  valid,  and  the 
creditor  will  not  be  charged  with  the 
land  at  the  price  at  which  it  was  bid 
in.  William  d'  Martf  College  v.  Poirell 
&  als.  '  372 

7.  A  deed  is  made  conveying  per- 
sonal property  to  trustees  for  the  pur- 
pose of  paying  debts  specified  therein ; 
and  the  trustees  take  possession  of 
the  property  and  proceed  to  sell  it  for 
the  purpose  of  the  trust.  Though  the 
deed  was  not  duly  recorded,  yet  the 
property  having  been  delivered  to  the 
trustees,  this  was  a  valid  transfer 
thereof,  and  protects  the  property 
against  the  demands  of  creditors  who 
had  not  acquired  liens  upon  it  before 
said  transfer  was  consummated. 

Cfark  V.  Ward  <i'  als.    440 

8.  A  creditor  secured  by  a  deed  of 
trust  with  others,  sues  out  a  foreign 
attachment  against  his  debtor,  and 
seeks  to  subject  the  property  con- 
veyed in  the  deed  to  the  payment  of 
his  debt,  in  preference  to  the  other 
creditors;  but  he  fails.  This  does 
not  preclude  him  from  his  right  to 
claim  under  the  deed,  his  ratable  pro- 
portion of  the  trust  fund.   Idem,    440 

9.  See  Equitable  Jurisdiction  and 
Relief,  No.  6,  and  Idem,    440 

UNCHARTERED  BANKS. 

1.  To  an  action  of  debt  on  a  note 
alleged  to  have  been  made,  and  to 
have  been  discounted  by  the  plain- 
tififis  in  Virginia,  but  maae  payaole  at 
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a  bank  out  of  the  state,  a  plea  that 
the  plaintiffs  are  an  unchartered 
banking  company  issuing  and  circu- 
lating their  own  paper,  notes  or  bills 
as  currency,  contrary  to  law  and  pub- 
lic policy;  and  that  they  as  a  bank- 
ing company  discounted  the  said 
note,  contrary  to  law  and  public 
policy,  sets  up  a  good  defense  to  the 
action.  Hamtramck  v.  Selden,  WUhen 
<fc  Co,  28 

2.  So  in  such  a  case,  a  plea  that  the 
consideration  of  the  note  declared  on, 
was  the  bank  paper  of  the  plaintiffs 
unlawfully  issued  by  them  as  cur- 
rencj^,  they  being  an  unchartered 
banking  company,  presents  a  good 
defense  to  the  action.  Idem,    28 

VENDOR  AND  PURCHASER. 

1.  A  widow  having  her  distributa- 
ble share  of  her  husband's  personal 
estate,  is  not  a  purchaser  for  value,  so 
as  to  set  up  the  defense  of  purchaser 
for  value  without  notice. 

Snoddy  v.  Hawkins  d*  ah.    303 

2.  Land  is  purchased  by  the  acre ; 
but  after  the  survey  is  commenced 
the  vendee  agrees  to  take  it  at  the 
quantity  for  which  the  vendors  held 
it ;  and' the  survey  is  stopped.  He  is 
concluded  by  his  agreement,  and  is 
not  entitled  to  an  abatement  from  the 
purcliase  money  on  account  of  a  de- 
ficiency in  the  quantity. 

Peers  v.  Barnett  tl*  others,    410 

3.  A  court  of  equity  will  not  de- 
cree a  sale  of  land  for  payment  of  the 
purchase  money  whilst  there  is  a 
cloud  upon  the  title.  iBut  if  the 
cloud  is  removed  before  the  hearing, 
the  vendor  is  entitled  to  a  decree  for 
the  sale.  Jrfem,    410 

4.  Although  at  the  time  of  filing 
such  bill  the  defects  in  the  title  would 
forbid  a  sale  of  the  land,  yet  the 
lapse  of  time,  and  uninterrupted  pos- 
session of  the  vendee  under  tlie  deed, 
the  absence  of  any  suggestion  of  dis- 
turbance, or  of  the  assertion  of  any 
adverse  claim  during  the  long  pen- 
dency of  the  suit,  may  quiet  the  ven- 
dee's title,  and  cure  the  defects  there- 
of: And  a  decree  for  the  sale  may 
thus  be  proper.  Idem,    41*0 

5.  In  such  case  as  the  vendee  was 
not  in  default  when  the  suit  was  com- 
menced, he  is  entitled  to  a  decree  for 
his  costs.  Idem,    410 


I  6.  The  vendee  claims  a  credit  for 
payments  upon  and  offsets  against 
the  purchase  money,  and  a  commis- 
sioner is  directed  to  state  an  account 

;  of  them.      He  however  contumaci- 

I  ously  refuses  to  present  his  vouchers 
and'  evidence   before   the   commis- 

i  sioner;  but  when  the  report  is  re- 
turned, files  exceptions  to  it.    Though 

I  it  is  probable  he  may  be  entitled  to 
some  credits  not  allowed  him,  yet 

j  having  refused  to  submit  them  to  the 
commissioner  where  they  might  have 

I  been  properly  investigated,  tney  will 

I  not  be  allowed.  Idem,    410 

VERDICT. 

j  How  the  verdict  must  re8i>ond  to 
the  issue.  See  Attachme)it^,'So. 9, and 
Bait.  &  Ohio  R.  R.  Co,  v.  Gallahne's 
admWs,  0o5 

I  WATER  COURSES. 

]  H  owning  lands  on  both  sides  of  a 
creek  which  frequently  overflows  its 

,  banks,  built  a  dike  along  the  south 

1  side  of  it  to  protect  his  low  grounds 

i  on  the  creek ;  and  this  caused  the 
creek  to  overflow  the  land  on  the 

I  north  side  still  more.  At  his  death 
his  lands  were  divided  by  commis- 
sioners, who  allotted  to  one  of  his 
children  the  land  on  the  south  side 

I  of  the  creek,  and  to  another,  W,  the 
land  on  the  north  side ;  and  in  their 

I  report  they  make  no  allusion  to  the 
dike.    The  son  who  received  the  land 

I  on  the  south  side  of  the  creek,  after- 
wards sold  it  to  B ;  and  then  W  own- 

I  ing  the  land  on  the  north  side,  com- 
menced to  build  a  dike  on  that  side 

I  to  protect  his  lands,  which   would 

'  have  the  effect  to  destroy  the  dike 

'  built  by  H,and  flood  the  low  grounds 
on  the  south  side.  B  then  filed  a  bill 
to  enjoin  the  building  of  the  dike  on 

I  the  north  side.    Held  : 

I  Ist.  B  is  entitled  to  have  his  dike 
as  it  was  when  H  died,  and  to  have 

I  his  lands  protected  therebv ;  and  W 

'  has  no  rignt  to  build  a  dike  on  his 
side  of  the  creek,  which  would  de- 
stroy the  dike  of  B,  or  overflow  his 

.  low  grounds.  Barwell  v.  Hobsmi,  322 
2d.   Equity  will  interfere  to  prevent 

'  the  building  of  the  dike,  and  will 

i  compel  W  to  abate  so  much  of  his 
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dike  already  built  as  would  injure  the 
dike  and  low  grounde  of  B. 

Idem,    322 

WHEELING. 

See  Ordinaries, 

WILLS. 

1.  In  expounding  a  will,  the  court 
will  make  the  amplest  allowance  for 
the  unskillfulnees  and  negligence  of 
the  testator;  technical  informalities 
will  be  disregarded;  the  most  per- 
plexing complication  of  words  and 
sentences  will  be  carefully  unfolded ; 
and  the  traces  of  the  testator's  inten- 
tion will  be  diligently  sought  out  in 
every  part  of  the  instrument;  and 
the  whole  carefully  weighed  together. 

Wootton  V.  ReMs  e.for  <t-  ah,    196 

2.  To  aid  in  the  true  construction 


'  ciently  and  clearly  ascertained,  though 
;  there  be  added  piarticulars  of  descnp- 
,  tion  which  are  false  or  mistaken, 
I  effect  will  be  given  to  the  devise  not- 
;  withstanding;  and  the  false  or  mis- 
taken description  will  be  rejected. 

Idem,     196 
I      7.  But  if  such  particulars  of  de- 
scription are  restrictive  in  their  char- 
I  acter ;  if  they  serve  to  narrow  and 
'  limit  the  extent  of  the  subject  pointed 
'  out  by  the  previous  words,  they  never 
I  can  be  rejected.    And  if  there  be  a 
subject  which  satisfies  the  whole  de- 
scription taken  together,  evidence  is 
I  inaamissible  to  show  that  the  testa- 
I  tor  intended  a  greater  or  different 
I  subject.  Idem,    196 

'  8.  If  the  words  in  a  will  describe 
nothing,  or  if  with  the  aid  of  sur- 
I  rounding  circumstances  they  are  in- 
I  sufiScient  to  determine  the  testator's 
I  meaning,  so  that  it  may  be  ascertained 
of  the  will,  evidence  may  be  received  |  with  legal  certainty  what  is  the  exact 


of  any  facts  known  to  the  testator, 
which  may  reasonably  be  supposed 
to  have  influenced  him  in  the  aispo- 
sition  of  his  property ;  and  as  to  all 
the  surrounding  circumstances  at  the 


subject  devised,  the  devise  is  void  for 
uncertainty.  Idem,    196 

I  9.  A  case  in  which  the  first  part  of 
the  devise  is  suflScient  to  pass  a  large 
tract  of  land,  but  the  language  is  ca- 


time  of  making  the  will.   Idem,    196  |  pable  of  being  restricted  by  the  ad 


3.  But  declarations  of  the  testator 
as  to  his  intention  to  make  a  particu- 
lar bequest,  or  that  he  has  made  such 
a  bequest,  is  not  competent  evidence, 
except  where  the  terms  used  in  the 
will  apply  indifferently,  and  without 
ambiguity,  to  each  of  several  subjects 
or  persons;  when  evidence  may  be 


dition  of  boundaries,  and  it  is  fol- 
lowed by  calls  for  certain  lines  which 
are  nearly  a  straight  line,  and  which 
describe  nothing  and  include  no 
space :  And  the  surrounding  circum- 
stances do  not  show  with  legal  cer- 
tainty whether  the  whole  or  what 
part  of  the  land  was  intended  to  be 


received  as  to  which  of  the  subjects  I  passed  by  the  devise :  It  is  void  for 
or  persons  so  described  was  intended  i  uncertainty.  Idem,    196 


by  the  testator.  Idem,    196 

4.  In  construing  a  will,  effect  must  I 
be  given  to  every  word,  if  any  sensi-  j 
ble  meaning  can  be  given  to  it  not  in-  | 
consistent  with  the  general  intention  i 
apparent  on  the  whole  will  taken  to-  1 
gether.  Words  are  not  to  be  rejected  . 
or  altered  unless  they  manifestly  con-  I 
flict  with  the  intention  of  the  testa-  ' 
tor,  or  unless  they  are  absurd,  unin-  , 
telligible  or  unmeaning  for  want  of  I 
any  subject  to  which  they  can  be  ap- 
plied. Idem, 


10.  C  subscribes  his  name  to  his 
will  in  the  presence  of  R  who  wrote 
it,  and  requests  R  to  witness  it,  who 
does  so.  H  is  then  called  into  the 
room,  and  requested  by  C  to  witness 
the  instrument,  and  C  acknowledges 
his  signature  to  him  in  the  presence 
and  hearing  of  R,  and  H  subscribes 
his  name  as  a  witness  in  the  presence 
of  the  t^tator  and  R.    Held  : 

1st.  Though  the  testatof  spoke  of 
the  paper  as  an  instrument,  and  did 
not  speak  of  it  as  his  will  to  H,  yet 
knowing  that  it  was  his  will,  and 
knowing  its  contents,  it  was  a  suffi- 


196 

5.  Though  it  may  be  possible  that 
the  testator  intended  to  give  more, 

yet  if  there  be  a  subject  found  to  sat-  |  cient  publication  of  it  as  his  will, 
isfy  the  description  in  the  will,  the  Beane  ct-  xnfe  v.  Yerhy,    239 

court  can  neither  enlarge  or  extend  it.  '      2d.  The  acknowledgment   of   his 

Idem,    196  |  signature  by  C  was  a  sufl^ cient  ac- 

6.  But  where  the  subject  is  sufii-  .  knowledgment  of  the  will.  Idem,   239 
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3d.  The  will  was  duly  executed.         iury,  that  the  paper  is  not  proved  to 
Idem.    239     be  the  will  of  C  according  to  the 

11.  The  act,  Code,  ch.  122,  H,  p.  I  statute.  The  instraction  does  not  ask 
516,  does  not  change  the  former  law  .the  court  to  pass  upon  the  truth  of 
either  as  to  what  snail  constitute  an  ^the  facts,  but  upon  the  law  as  appli- 
acknowledgment  or  a  publication  of  |  cable  to  them ;  and  therefore  is  not 
a  will.  Idenij    239  '  objectionable.  Idrm,    252 

12.  A  paper  prepared  as  the  will  of  i 

C  is  read  to  him  bv  the  scrivener  and  WITNESS, 

approved;  and  then  the  scrivener,  | 

at  the  request  of  C,  subscribes  C's  i  1.  The  deposition  of  a  witness  ha v- 
name  to  the  paper,  and  by  like  re-  ing  been  introduced  as  evidence,  it  is 
quest  he  attests  it ;  and  no  other  wit-  |  not  competent  for  the  other  party  to 
ness  attests  it  in  the  presence  of  this  '  impeach  his  credibility  by  the  proof 
one.  About  three  days  after  C  ac-  ofstatements  made  by  him  at  another 
knowledges  the  paper  as  his  will  in  time  inconsistent  with  and  contra- 
the  presence  of  H,  who  at  his  request  i  dictory  of  the  statements  in  his  depo- 
attests  it  in  his  presence.  No  other  '  sit  ion,  before  the  foundation  is  laid 
witnesses  attest  the  paper  on  that  by  an  examination  of  the  witness 
day ;  but  about  four  aays  after  II  is  touching  the  fact  of  his  having  made 
again  at  the  house  of  C,  when  C  re-  '  such  statements.  Unis  <k  als.  v.  Charl" 
quests  W  to  attest  the  paper,  which  i  ton^s  admW  <t  ab*,  4S4 

W  does  in  the  presence  or  C  and  H,  2.  What  release  will  render  a  wit- 
and  C  then  acknowledges  the  paper  |  ness  competent.  See  Evidence^  No. 
as  his  will  in  the  presence  of  H  and  '  11,  and  idem,  4$4 

W.    The  will  is  duly  executed.  3.  A  husband  is  not  a  competent 

Green  dc  als,  v.  Crain  &  als,    252     witness,  aft«r  the  death  of  the  wife, 

13.  In  this  case  a  motion  to  instruct  *  to  prove  the  consideration  on  which 
the  jury  assumes  all  the  facts  stated  he  made  a  post  nuptial  settlement 
by  the  subscribing  witnesses  as  true,  upon  her.  William  dc  Mary  College  v. 
and  asks  the  court  to  instruct  the     PoweU  ci  als.  372 


